ITIYErST w31 STATeTeT
T3/ CRUY

A &1 HEAT
Office of the Commissioner
hAr SHUHE!, MU FEHAEE Iwlerd
Central GST, Appeals Ahmedabad Commissionerate
SIUHE HaeT, Taed FRT, JFAE), HEaeEe-380015
GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cgstappealahmedabad.qgov.in

By SPEED POST
DIN:- 202403645W0000823854

() | PTSE @I/ File No. GAPPL/COM/CEXP/283/2023 [wyjol
@) 3[Ute SMTeR WesiR ferier /| AHM-EXCUS-002-APP-289/23-24 dated
Order-In -Appeal and date | 20.03.2024
() ik far T/ ot e 5, oimged (3rdlen)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
(<) SR R B Al / 30.03.2024
Date of Issue

Arising out of Order-In-Original No. 05/AC/Refund/2023-24/AM dated
(®) | 12.5.2023 passed by The Assistant Commissioner, CGST Division-IV,
Ahmedabad North

el &1 TiF SR Ud / Harsha Engineers Limiteda
() | Name and Address of the Sarkhej-Bavla Road P.O. Changodar
Appe]lant Ahmedabad - 382213

FI% AR 36 AU § AEANT FLHT FAT & 7 98 59 a8 F s qonefy .9 swg g wem
rfdrerd) St ardier srerar qEdteror STaET TEQT B WA §, ST 1 UH SR F Heg g T /)

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

W GLHTL BT TS ATET -

Revision application to Government of India:

(1)  Feld STET {eh ATHAT, 1994 FT e=r oad Ji gdTq T JTHAT 6 918 § THI6 81 &
JY-HTRT o TH UGF o A GeoT ATaesT AU 9i9d, SR 9, & d=maw, e @,
=reft 1o, Sfaw <0 wem, §9g 7, 9 Rl 110001 7 6 ST 9150 -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) T AT gl & grae ¥ o T @iee ' & BRil SverR 91 s sRaw § a1 R
IS & gEL KOSHIK & 71« & ST §¢ =6t §, 71 Bl woemm a1 swweR # =g 75 et seam &
27 AefT WoS TR # §Y ATer 7 ThAT % &R g3 g

In case of any loss of goods where the loss occur in transit from a_fa
warehouse or to another factory or from one warehouse to another d 4@%@;
of processing of the goods in a warehouse or in storage whether in ="
warehouse. i




(@) e & arg Tt g AT e # iR w1er 9% A1 e F et § s goF w1 ae w
SeuTed e % e 3 Arwer # S wRa F g} el vy ar vty § RaiRa §

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(m) =T Qe T AT R AT R 3 ameR (Rater 9v e wh) Fate R we dn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(7) AT SeUTew i SeTET g F YIaTT 0 S st FRe arer Y w8 § ok W ama oy 5w
oI Q79 & qavfaes arges, i % gy aTRa A @we 9% a7 s ¥ 9 afyfee (7 2) 1998
gRT 109 gy fAger e o En

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T woAre Qo (enfter) Frmmaeht, 2001 % Raw 9 ¥ savie AR vor derr so-8 § o
Ttar irfél?ran%fer%srﬁrm%w%ﬁaﬁaﬁ%ﬁw%ﬁm—m%&r@aﬁam%&rﬁ%—ﬁ
st & wy SR ardeT fm s R swd g @ 3 o qer i ¥ e o 35-3 §
FretRa & % Jrar & e F o -6 wram &7 91 FF S5 =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should alsoc be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁ%ﬁaaﬁﬁ%mﬁaﬁmmwm*@ﬁmmw@ﬁ@%%w-ﬁqwﬁ
ST AR STEl SR T a1e & warar g av 1000/ - & g raT #Hit w1y

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

T oF, F19 IUTET o T8 Ta7 FT 0T =raridsar = wiy srfen-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =g SouTed o aiafiad, 1944 i a7 35-41/35-3 ¥ e
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Ioiwfew geeE § IaTq aqER ¥ e &Y e, el & " ¥ ST e, S
SRATEA (e TF FATHT AT ~TITIErE (fGreee) & afsm & Gifser, srgwerme § ond wye,
TEAT WA, AT, MR, agaeEe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise{Appeal) Rules, 2001 and shall be
accompanied against (ome which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty S v
refund is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectively i
crossed bank draft in favour of Asstt. Registar of a branch of any
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(8) ol S ey # & A AL FT THIS E1aT § AT Ted A SAraer 3 Rorg Hiey it qoraneT sudn
&1 & Thar ST SR 39 927 F g9 §C AT % et 98 w9 ¥ a= F e quRafy adfiehy
FATATIEHTOT &7 T VT AT FlT T &Y [ e ohaT ST € o

In case of the order covers a number of order-in-Original, fee for each 0.0,
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T oS AfEE 1970 q9r S0 f aggw -1 F siweid Reifia By oqar 56
TS AT GEASS TATRAT Forad Wi 3 sneer § F 9 # F IR & 6.50 & &7 =rrareg
e Teame e geT =1y |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(8) = ST GTET el A AT R a At f A oft ear et At Sam & S
T, Brald FHTET YoF T AT STV =ATaieeseer (wraiaie) Fraw, 1982 § At &

Attention in invited to the rules covering these and other related matter contended in
the Custorus, Excise & Service Tax Appellate Tribunal (Procedure) Rules; 1982.

(6) WY gIowh, shes ¥ IUTST I UF e ardieire —ramiaesar (Reee) o afa adieir ¥ are
# Fier i (Demand) T €8 (Penalty) ®T 10% Td AT ST fAard &1 grerif, erffeaw g sy
10 g E‘TQEI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

TR SIS L7 S WATHR o Aqeid, AT T Saeq i 70 (Duty Demanded) |
(1) @ (Section) 11D % dga Matia T,
(2) T ToE Rae Hise & i
(3) T e awi & M99 6 % aga &% AN

Tg @ ST Sfaq e | Iger 99 ST AT gadr ¢ erfier Sfee B & g ud and ae e
4T B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
{(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994},

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Sectionn 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iiif  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T amesr & sfar erdier A= 3 Twer Sigf gped 1947 go@ 47 <ve [94ried gf ai 77 &g g
91 3 10% T 9¢ i St 3wt vs [Aeanfa g7 99 a9 F 10% WA 9 &l 7 a9 gl

In view of above, an appeal against this order shall lie b
payment of 10% of the duty demanded where duty or duty and
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Harsha Engineers Limited,Sarkhe] Bavla Road, PO.

Changodar,Ahmedabad-382213, (hereinafter referred to as “the appellant”) against Order-in-
Original No. 05/AC/Refund/23-24 dated 12.05.2023 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division IV, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant were holding C. Ex. Reg. No.
AAACH4828CXMO002 & AAACH4828CXMO003 during pre-GST regime and now holding GSTN
24AAACHS5549Q1Z2. They filed refund of Rs.5,09,118/-, unutilized closing balance of Education
Cess, Secondary. & Higher Education Cess, lying as CENVAT credit balance as on 30.06.2017.

The appellant were issued Show Cause Notice No. V/27-50/Refund/Harsha/2022-23 dated
13.04.2023 for rejecting their refund claim of Rs. 5,09,118/- on the ground of time limitation and
absence of provision as per existing law to allow cash refund of accumulated Cenvat Credit in

respect of Education Cess and Secondary & Higher Education Cess.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the refund claim of Rs. 5,09,118/- was rejected on the grounds mentioned

above,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

¢ The appellant submitted that the claimed cess were availed for various capital goods,
inputs and input services. The claimed cenvat was closing balance as on 30.06.2017 and
the same was not transferred through Tran-1 in terms of the Section 140 of the CGST
Act,2017.The appellant submitted that they were unable to utilise the credit lying in
balance and therefore they were entitled for cash refund.

o The appellant submitted that they have filed refund claim on the basis of the
CESTAT,Ahmedabad order No A/10198/2023 dated 06.01.2023 in case of M/S USV
Private Limited Vs. Commissioner of Central Excise & ST, daman as the facts of both

the cases are same.,

_ ¢ The appellant submitted that the limitation of one year does not apply to the refund of

unutilized and un-utilisable credit lying in balance as per above decision. They made
reference of the case of Union Of India vs. Slovak India Trading Co. Pvt. Ltd.[2006 (7)
TMI9-karnataka High Court] wherein it is held that there is no express prohibition in




F.No. GAPPL/COM/CEXP/283/2023-Appeal

rejection, The court ordered refund in case of the assessee coming out of modvat scheme.

The decision was also upheld by the apex court.

o They prayed to set aside the impugned OIO and allow their appeal.

4, Personal hearing in the case was held on 15.03.2024. Shri Manoj B Bhavsar, appeared
for personal hearing on behalf of the appellant. He stated that the appellant is eligible for refund
of Edu. Cess and SHE Cess pending as on 30.06.2017 in light of the Ahmedabad CESTAT
judgement in the case of USV Pvt. Ltd. Vs. Commissioner of C. Ex. and ST. daman.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, denying the
refund of unutilized EC & SHEC, in the facts and circumstance of the case, is legal and proper

or otherwise.

6. AS per submission before me, It is observed that the appellant filed a refund claim of
Edu. Cess & SHEC total amount Rs. 5,09,118/-, which was the closing balance as on
30.06.2017 and the same was not available through Tran-1 in terms of Explanation 3 to the
Section 140 of the CGST Act,2017.The appellant was also unable to utilize the credit lying in
balance due to introduction of GST regime.

In this regard I find that the Hon’ble CESTAT in case of USV Pvt Ltd Vs Commissioner
of Central Excise & ST, Daman-2023(2) TMI 230 held that “the assessee is legally entitled for
cash refund of accumulated and unutilized Cenvat Credit of Education Cess and Secondary and
Higher Education Cess as per Rule 3 of the Cenvat Credit Rules,2004 and such refund are not
time barred.”

Further, [ find that Hon’ble Karnataka High Court in case of Union Of India vs. Slovak
India Trading Co. Pvt. Ltd.[2006 (7) TMI9-karnataka High Court=2006(201) E.L.T.
55%(kar.)]held that “The Tribunal, in our view, is fully justified in ordering refund particularly in
light of the closure of the factory and in the light of the assessee coming out of the Modvat
Scheme. The above order has been upheld by the Hon’ble Supreme Court at 2008(223)ELT
A170(SC).

I also find that the Hon’ble CESTAT, Delhi in case of Bharat Heavy Electricals Ltd. Vs.
Commr, of CGST, Cex. & Customs held that “the credits earned were a vested right in terms of
the Hon’ble Apex judgement in Eicher Motors case and will not extinguish with the change of
law unless there is a specific provision which debars such refund. There is no provision in newly
enacted law that such credit would lapse. Thus merely by change of legislation suddenly the
appellant could not be put in a position to lose this valuable right. Thus we find that the ratio of
Apex Courts judgement is applicable as decided in cases where the assessee could not utilize the

credit due to closure or shifting of factory to a non duti where it became impossible to
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use these credits. Accordingly the ration of such cases would be sqarely applicable to the
appellant’s case. Following the judgement of Hon’ble Karnataka High Court in the case of
2006(201) ELT559(kar.) in case of Slovak India Trading Co. Pvt. Ltd. and similar other
judgements/decisions cited supra, I hold that the assessee is eligible for cash refund of the Cesses

lying as cenvat credit balance as on 30.06.2017 in their account.”

6.1 Further I find that jurisdictional CESTAT, Ahmedabad , vide Final Order No A/10198/2023
dated 06.02.2023 in the excise appeal no 10345 of 2021 in the case between USV Private
Limited Versus Commissioner of Central Excise & S. Tax, Daman [2023(2)(TMI). 230] has
allowed cash refund against the accumulated and unutilized Cenvat Credit of Education and

Secondary and Higher Education Cess. Following judicial discipline, I find that the appellant is
entitled for the cash refund of credit of Edu. Cess and SHE Cess.

7. In view of the above, I am of the considered view that the case in hand is similar to above
cases and the ratio of the above cases would be squarely applicable in this case. Therefore, the

appellant is eligible for refund of the closing balance of Edu. Cess and SHE Cess as on
30.06.2017.

8. In view of above, I hold that the impugned order passed by the adjudicating authority
denying refund of un-utilized balance of Edu. Cess and SHE Cess as on 30.06.2017 is not legal
and proper and deserve to be set aside. Accordingly, I set aside the impugned order and allow the

appeal filed by the appellant with consequential relief.

9. SIS ShelT GIRT &1 ] 15, STUTS [ (9T ST aa% & aT Jam g |

The appeal filed by the appellant stands disposed of in above terms.

Attested
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Harsha Engineers Limited, Appellant
Sarkhej Bavla Road, PO. Changodar,

Ahmedabad-382213

Respondent
The Assistant Commissioner,

CGST, Division-IV,
Ahmedabad North
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