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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid: -
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In case of any loss of goods where the loss occur in transit from a factory to a
atarehouse or to another factory or from one warehouse to another during the course
/¥ g9f processing of the goods in a warehouse or in storage whether in a factory or in a
" Awarehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁawaﬁm%maaﬁmmwwmmmm@ﬁw%%w-mwﬁ
ST i TGl W<y U T & Sq7aT g &y 1000/ - &F H SFraT S

The revision application shall be accompanied by a fee of Rs.200/- ‘where the

amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to ;-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector banlk of the
place where the bench of the Tribunal is situate




(3) tri%a'eraﬁﬂﬁﬁwaﬁﬁwwﬁw@m%ﬁmwaﬂw%fmﬁvmwmﬁﬁ
évﬁ%mwm%qﬂaw%@%gqvﬁﬁﬁﬁmmm&ﬁ%%ﬁmwﬁaﬁmﬁﬂv
Wﬁrwaﬁam%ﬁwwﬁ@mﬁﬁmw%l

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to aveid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-] item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. {Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994),

Under Central Excise and Service Tax, “Duty demanded” shall include:

{i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iliy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4386/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Pankaj K.Vasudeva,Proprietor of M/s Air
Com, F-102,Westend park,B/h Gurudwara, S.G. Highway, Ahmedabad-380054 (hereinafter
referred to as “the appellant™ against Order-in-Original No. GST-06/D-
VI/O&A/792/Pankaj/AM/2022-23 dated 23.03.2022 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division VI, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding PAN No. ABTPV0571F.On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the
figures are Shown as “Sale of Service under sales/gross receipt from services” in their ITR

filed with the Income Tax department as under:

Year Total sale of service as per ITR | Service tax Rate | Service tax not paid
2015-16 |38,32,551/- ) 14.5% 5,33,306/-

Accordingly, it appeared that the appellant has earned the substantial income from providing
services but neither get registered with the service tax department and not paid the service tax.
The appellant were called upon to submit copies of Balance Sheet, Profit & Loss Account,
Income Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letter issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. GST-06/04-
1097/0&A/Pankaj dated 24.03.2021 demanding Service Tax amounting to Rs 5,33,306/- for
the period FY 2015-16, under provisions of Section 73 of the Finance Act, 1994. The SCN
also proposed recovery of service tax for F.Y. 2016-17 to be ascertained in future. Further the
SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 76, Section 77 and Section 78 of the Finance Act, 1994.

22 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 11,85,514/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period F.Y. 2015-16 & 2016-17. Further, (i)
Penalty of Rs. 11,85,514/- was imposed on the appellant under Section 78 of the Finance Act,
1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the
Finance Act, 1994; and (jii) Penalty of Rs. 80,000/~ was imposed on the appsllant under
Section 70(1) of the Finance Act, 1994 for not furnishin’g/'\ ST

o
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant, Shri Pankaj K. Vasudeva, having PAN no ABTPVO0571F was running a
proprietary firm in the name of M/s Air Com engaged in trading of mobiles and
mobile accessories. The adjudicating authority, ignoring the fact that the appellant is 2
wader and not a service provider as well as without properly evaluating the submission
of the appellant, confirmed the demand vide impugned OIO. The appellant denied all
the allegations made by the department and submitted that the impugned OIO is issued
withoul warranting the facts and contentions of the appellant and the same should be

dropped in the interest of justice.

o The appeilant submitted that the department has disbelieved their contentions
regarding the title "Price drop discount / price drop incentive / Price protection
discount” is nothing but trade discount received during the course of purchase of
mobiles. The income shown under this nomenclature is not at all a service.The learned
Adjudicating authority has failed to appreciate the evidence in the form of sample of
scheme discount pamphlets / messages / emails produced by them.The appellant is a
trader, and they receive a certain discount from their supplier which is nothing but
reduction of purbhase cost, the demand has been raised by the department on the
amount which is clearly a part of trading activity and no service tax can be demanded

on the same as the element of service is absent.

o Further, they submitted that the appellant is engaged in trading of Mobile instruments.
The price of a mobile is high when it is launched in the market however as the period
passes on, the price of the mobile reduces. Many time the cost of procurement is
higher than the selling price of the mobile. Since mobile is a fast-changing technology
the prices drop rapidly and frequently.To counterbalance the loss caused due to the
price drop, the supplier passes on certain additional discount / incentive / price drop /
scheme discount to the appellant. By mistake the appellant at the time of filing of the
Income Tax return, has shown under the value of services provided, however, it
should have been shown as reduction from the purchase cost, as it is nothing, but
additional discount received from the company or the supplier. They submitted
that on the purchase discount, no Service Tax can be leviable as the said amount
pertains to discount given by the supplier on trading business which in fact is profit
(reduction of cost) for the appellant. |

o The appellant further submitted that the activity of the appellant is nothing but trading

of goods under cover of invoice. The appellant is regular in filing VAT Retuins as

well as VAT Audit is also undertaken. Whereby also the adjustment on account of
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credit note for purchase is shown.They made reference of the master cncular no

96/7/2007-S.T. dated 23.08.2007 wherein it is calrified that when VAT/éales tax is
paid, then the activity is not subject to service.

Further they also relied on the decision in the case of (2023) 5 Centax
246(Tri.Del)[06.02.2023] Veer Parbhu Marketing Ltd. Versus Commr of Central
Excise, Jodhpur wherein it was held that the incentives can’t be taxed even post

negative list they are in the nature of discount or they are on account of meeting target.

They further submitted that the appellant and its suppliers carry a business
relationship strictly on a principal to principal basis. The appellant is not agent or
representative of any of its supplier. The adjudicating authority in para 16 of the
impugned OIO wrongly held that the appellant is a commission agent and provides

business auxiliary services.

The appellant placed reliance on the decision of Honorable Tribunal in the case
of BSNL v/s CCE, Mangaloi‘e reported in 2011 (24) STR 0236 (T-Bang) wherein the
issue involved was regarding the service tax liability on the amount of trade
discount/commission given by the appellant(BSNL) to the PCO Operators and the
Tribunal followed its own order in the case of Bharti Infotel Limited reported in 2006

(1) STR 0107 (T) wherein the demand was dropped raised on the above basis.

The appellants also relied on the decision of Honorable Tribunal in the case of
Kerala Publicity Bureau reported in 2008 (9) STR 101 (Tri-Bang) wherein the issue
was that service tax was being collected by the department on the incentives collected
by the appellant therein by considering it as extra commission, the Honorable Tribunal
relied on decision of Division Bench of Tribunal in the case of Euro RSCG
Advertising Limited and Marketing Consultants and Agencies Limited reported in
2007 (7) STR 277 (T) wherein it was held that this incentive is target incentive which
has no connection with the levy of service tax. These decisions have been followed by
various Tribunals including Ahmedabad Bench in the case of P. Gautham & Company
reported in 2011 (24) STR 447 (Tri-Ahmd). The ratio of these decisions is directly
applicable to the instant case as the appellant is not providing any service to its
suppliers. Further their relations with each other are on principal-to-principal basis and
any amount received in the form of trade discount is not in any way connected with

any service rendered.

The appellants submitted that they have suppressed nothing from the department
therefore the extended period can’t be invoked in their case and the penalty under

Section 78 camiot be imposed upon them. They made 1e/feLe§cﬁlaeQ0e law of {i)

Continental Foufidation jt. Venture Vs. CCE, Chand1ga1h 1ep zted'”%ﬂ 2(216) ELT |
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177(SC), (i) M/s jaiprakash Industries.Ltc_l. reported in 2002(146) ELT 481(SC) (iii)
/s Pahwa Chemicals Private Ltd Vs C01mnissionér~2005(189) E.L.T. 257(S8.C.), M/s
Hindusian Steel Ltd vs State of Omisa-1978(2) E.L.T. J15%SC) and M/s Padmini
Produets v. Collector of C.Ex. 1989(043) ELT 0195(SC).

e The appellant requested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the matter was held on dated 12.01.2024. Gunjan Shah,C.A.
appeared on behalf of the appellant. He stated that his client sclls mobiles and the purchase
discount given by the company is not liable to service tax. He also furnished the original

certificates from the suppliers.

S. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documenis available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confitnsing the demand of service tax against the appellant along with interest and
penalty. in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16 & 2016-17.

6. | find that in the SCN in question, the demand has been raised for the period F.Y.
2015-16 & 2016-17 based on the Income Tax Returns filed by the appellant, The appellant
failed to file their reply against the letters issued by the departiment. Therefore the impugned
SCN was issued cénsideriug the value shown against “Sales of Services” value provided by
the Income Tax Departiment. Further the appellant filed their submission at the time of PH but

adjudicating authority didn’t considered the same and confirmed the demand.

7 Now, as the written & verbal submission by the appellant has been made before me. As
per submission filed by the appellant, the appellant was engaged in sale and purchase of the
mobiles and mobile accessories and received the purchase discount from its suppliers of Rs.
38,32,551/- during the F.Y. 2015-16 and Rs. 43,48,052/- during the R.Y. 2016-17. Such
discount were received in the form of credit notes when the prices were gone down in
comparc 1o prices at the time of purchase from its suppliers. This lowered the cost price of the
appellant and enable him to sale the item at discounted/less price to the ultimate customer.

The same is also evident from the supplier wise ledgers furnished by the appellant.

In general, the price of a mobile is high when it is launched in the market. However as the
time passes on, the price of the mobile reduces. Many time the cost of procurement is higher
than the selling price of the mobile. Since mobile technology is changing fast ,the prices drop

rapidly and frequently for older versions. To counterbalance the loss caused due to the price

drop, the supplier passes on certain additional discount / incentive / price drop / scheme
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discount to the appellant/seller. As per their submission, by mistake, the appellant at the time
of filing of the Income Tax return, has shown this receipt under the value of services
provided, however, it was a reduction in the purchase cost and the same may be considered as

a profit from trading,

8. In view of the above discussion, I am of the considered view the income generated
from reduction in the purchase cost can not be liable to service tax. Therefore the appellant is
not required to pay any service tax on such income. Since the demand of Service Tax is not
sustainable on merits, there does not arise any question of charging interest or imposing

penalties in the case.
9. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the

F.Y.2015-16 & 2016-17, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the
appellant,

11, Waﬁﬁmaﬁzﬁﬂ‘émﬁﬂaﬁrﬁmaﬂﬂ?ﬁaﬁ%ﬁ%ﬁmwél

The appeal filed by the appellant stands disposed of in above terms.
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Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
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(for uploading the OIA)
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