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() ~~I File No. GAPPL/COM/CEXP/502/2023 /[776) 
(ta) orf}er anger sieisle feia/ 

AHM-fXCUS-0Q'.2):API;_J-263/23-24 and 28.02.2024 Order-In -Appeal and date 

('lT) 
q7ta fgu] qt / sfl sit-reia oles, arga (erd}et ) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(cf) rel pre? al f@-ia / 
07.03.2024 Date of Issue 

(e) 
Arising out of Order-In-Original No. 143/DC/D/VM/22-23 dated 30.3.2023 
passed by The Deputy Commissioner, CGST, Division-III, Ahmedabad North 

'3j en (1 q5 ah:ITT ;,m ~ 'QcIT / Nirmiti Precision Pvt. Ltd. 
('i:f) Name and Address of the Plot no. E-562, GIDC Sanand Engineering Estate, 

Ta. Sanand 
Appellant Ahmedabad-3821 10 

- J 9TT{ ~ ~ ~ 3ITT'!IT-«" ~ ~~ <RcfT ! -al'~~ 3ITT'!IT t ,;mf ~ ~ ofcffi; ~ 'ff~ 
3ITTl'fim cfil' ~~~&TUT~~~ 'ffcficTT !, ~ fct ~ 3ITT'!IT t ~ W 'ffcficTT !1 

Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

w7a 4tat a galerur smaea: 
Revision application to Government of India: 

(1) aft suit ta srfflu#, 1994 #it nu sraa fa aat@ qu mp4ff a at if qala uru at 
sy-rru a rag qd+ a sia+fa ya{dror star arfts ufa, wa unit, fat +iateMa, <tor+a fr mer, 
'91'~ +tm-, ~ cft-q- ~, ~ +WT, -.,t ~: 110001 cfil' # -;;rr;fi ~ :- 

A revision application lies to the I der Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 10 001 under Section 35EE of the CEA 1944 
in respect of the following case, goveme I by first proviso to sub-section ( 1) of Section- 
35 ibid : - I 
(cfl) ~+ITT('# QTR t ~ if "!of i:):m ffi-«" fcflm ~O,sjlll{ <TT 3PT cfil{@I~ if <TT fctlm 
~o.g r t ad?t wve I { if +ITT(' if "fN g(!; lfTl'T . <TT fctm ~o.g Ill I {<TT~ if~~ fcflm cfil {@I~ if 
<TT fc}i'm ~ u .g [ I { ;:i, W +ITT(' # ~ t ~ ~ I 

In case of any loss of goods wher the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a wareho se or in storage whether in a factory or in a 
warehouse. 

(ia) 'l=lTTcf ~ ~ fcfim ~ m '!Rf<r if 
suTaT v+ # f@ae a 4 if sit spa a ate 

q aT we a fa ffo I if ~ ~ ~ +IT<1 i::n: 
{Tg 8l+Hlril 'T 

1 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or 'Bhutan, without 
payment of duty. 

(+) ifs surer 4it sues gva a qai # fry sft sq&r asfee +a 4r +1S g sfls it sneer sit s 
mu i:;ci" f.t<T+!" ~ 1cilf4cfi ~' ~ ~ IDU ~ cfT Wf<r 1R <1T ~ if fchr ~ (rf 2) 1998 
rra 109 a1I frat fag vu z 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) aft sues gt+ (rflr) frawrafl, 2001 # fray 9 # sia+fa faff&g ya neut st-8 if a) 
~ if, ~ 3TRl?T ~ 'Slfct 3TRl?T ~ ~ B" cft,,- 1ffif ~ 'ffie1<~C1-3TRl?T i:;ci" ~ 3TRl?T # <TT°-<TT" 
~ ~ m~ ~ ~ mi- ~ ~' ~ m~ mcrr ~ cfiT ~ 1<fiit ~ 3TTflfu mu 35-~ if 
f.tmfur 1:fiT ~~~~~ill~ ir3ITT:-6 'iffiTTrr # 'Slfct ~~~I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) fRfasper saaa a arr sref +i a ya urt «ya uT gut arr @lat sya 200/- fr+ qyare 4] 
~ 3ih.- ~' iA~•J(cfi~ ~ m€f B" ~~en- 10001- clil" m ~ # ~' 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved 
is more than Rupees One Lac. 

ft+ir «tor, a+flu sere tees ua ear ax arflflu eurutf@rat 3r yfa srf)er: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~m~~' 1944#mu35-~/35-~~3TTflfu:- 
Under Section 35B / 35E of CEA, 1944 an appeal lies to : 

(2) '3'ctiR-IF@a qfb,~~ if~~~ 3fC1Tc!T c!il" ~.~~~if BT1IT ~, ~ 
m ~ i:;ci" ~ ~ ~ (ffiR.c) # ~ ~ ~. 3i Q~~l~ 1 ~ if 2nd +ITT!T , 
agH1fl w4a, sruar, frets, srgH«Tar4-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 24floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. ~~ 

/,... -o'<'<} ~.~r:fl<t, -o- -o --~ ,,,,, • ..,( ,,>- 
'-f .,,~.---~ r.J' ·~ \ @ 2 ~ .-~·~ '\"' .} <@l©» {&: 
/:J'o 'llff'\~ ';.4-'i 



, 

(3) afeswmesr if' as qr a?sit arr#et! ? at v +qa sitar a fery 4ftu at q+rait svfn 
m ~ m-r iJfRT ~ w Q~ ~ ~ ~ m fcl; fqm i:rctt cfil<f ~ m ~ ~ ,rw~ ~ 
~~~~<TT~ mcf>R ~ ~,,~ ~ "1TTTT ~ I . 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) r4141&14 ~ ~ 1970 <r~ ~ # ~ -1 ~ ~ f.hrrfur ~ ~ '3m 

. ~ <TT ~3ITT"~T <l"W~ f.riPR ~ ~ aTR~r if~~# ~ ~ ~ 6 .50 ~ cfiT r4141&14 
srva feae w+it ilit nfegg I 

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(s1 ~ am:~ ~ ~ ~ m ™ mlTI' # am: m ~1ff,'f ~ ~ "1TTTT t ~ oo 
ta, a+flt sere <tea ua data srfleft suet frat (ff@fer) fr, 1982 i# frf?a dn 

Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fir srva, a+fl sura+ tt ui tars rflfl aratf@rat (f@tee) u# #fat arfleit a rt 
if cficlo4'-Jill (Demand)~~ (Penalty) cfiT 1 % ~~~~ti~,~~~ 
10 ~ ~ t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~~~am:~~~.~ ~ ~ # lfTlT (Duty Demanded) I 

( 1) i< (Section) 11 D t ~ f.:rmft.a urn; 
(2) frear +eta tole »fee fit <af@re; 
(3) de fee frait a fr+ 6 aea ?a <uf@r 

as pf or+t 'if@a srfrer' if rat gf rH ft gore lg srfr+er' erfbeer area a fry q$ ard aat fear 
1J<lT ti ' 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) w atR~r ~ ~ ~ ~ ~ tflf&r ~ ~ ar~ ~ <rr ~ fclcl1Ra ~ m ll'flT ~ 1fQ,' 
~ ~ 10% ~ -en: am: ~ ffi ~ fcl cl I ~a Q1' cR ~ ~ 10% ~ -en:# "IT WllITT ~I 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dis ute." , ---... 

~ 1T.:i <1,t~~ ,$2co 
I }~ "~·~---..!,_a - / uls 
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F.No. GAPPL/COM/STP/502/2023-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Nimriti Precision Pvt. Ltd., Plot No E-562,GIDC, Sanand 

Engineering Estate, Ta. Sanand, Ahmedabad-382110, (hereinafter referred to as "the appellant") 

against Order-in-Original No. 143/DC/D/VM/22-23 dated 30.03.2023 (hereinafter referred to as 

"the impugned order") passed by the Deputy Commissioner, Central OST, Division Ill, Ahmedabad 

North (hereinafter referred to as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding Excise Reg. No. 

AACCN5131 CEM003 and STC No AACCN513 l CSD003. They were manufacturing of 

automobile seat parts. During the course of audit, it was noticed that the appellant has availed l 00% 

of Cenvat Credit Rs. 68,750/- in the F.Y. 2016-17 on capital goods against Invoice No 000446 

dated 21.05.2017 issued by Pragati Udyog, Unit-II. They were eligible only for 50% of total Cenvat 

Credit i.e. 34375/-in tha financial year as per Rule 4(2)(a) of the Cenvat Credit Rules, 2004 and in 

the successive F. Y. they would be eligible for the remaining 50% of the Cenvat credit. However, 

they wrongly availed the cenvat credit of Rs. 34,375/- which was not available to them and 

contravened the provisions of Rule 4(2)(a) of the Cenvat Credit Rules,2004. 

2.1 Subsequently, the appellant were issued Show Cause Notice No. IHI/SCN 

Excise/Nimriti/AC/13/21-22 dated 22.03.2022 demanding wrongly availed cenvat credit 

amounting to Rs. 34,375/- under provisions of Section 11(4) of the Excise Act read with Rule 

14(ii) of the Cenvat Rules. The SCN also proposed recovery of interest under Section l lAA 

of the of the Excise Act; and imposition of penalty under Section l lAC(l)(c) of the Excise Act. 

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 

authority wherein the demand of wrongly availed cenvat credit amounting to Rs. 34,375/- was 

confirmed under provisions of Section 11 ( 4) of the Excise Act read with Rule 14( l )(ii) of the 

Cenvat Rules along with Interest under Section 11AA of the of the Excise Act. Further Penalty 

of Rs. 34,375/- was imposed on the appellant under Section 1 lAC(l)(c) of the Excise Act read 

with the Rule 15(2) of the cenvat rules. 

3. Being aggrieved with the impugned order passed by the adjudicating authority, the 

appellant have preferred the present appeal, inter alia, on the following grounds: 

• The appellant submitted that they were manufacturer and registered with the Central 

Excise department. The impugned OIO is issued by the Astt. Commissioner, audit but 

under section 11 A of the Central Excsie Act, 1944 the jurisdictional central excise officer. 

alone can issue the SCN. 
e They stated that the credit is availed prior to permissible time. There' ling 

admissibility of the credit. They have paid the applicable inter ±s a !y 



¢ F.No. GAPPL/COM/SIP/0Z/2uzs-Appea 

availed. Now, the demand confin ed vide impugned OIO are not tenable. They mad 

reference of the decision in the case of Guardian Plasticote Ltd vs. Commissioner of . . . . l . . . 
C.Ex. ,Daman2008(12) TMI 534-Cestat,Ahmedabad, wherein tribunal held that the 

demand can be only for interest lfor the period during which excess 50% credit was 

availed. 

Further, 
• The appellant prayed to set aside he impugned 010 and allow their appeal. 

.4, Personal hearing in the case was eld on 15.02.2024. Shri S. J. Vyas, appeared on behalf 

of the appellant for personal hearing. Hb reiterated the contents of the written submission and 

requested to allow their appeal. j 
5. Ihave carefully gone through th, facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and docun11ents available on record. The issue to be decided in the 

present appeal is whether the impugnec order passed by the adjudicating authority, demanding 

the excess availed credit along w~th i1lterest and penalty, in the facts and circumstance of the 

case, is legal and proper or otherwise. 

7. Now, as per su~mission before jme, It is o~served that the appellant has availed the 50% 

of cenvat credit on capital goods of Rs. 34,375/- in the month of May-2017(F.Y.2017-18). The 

remaining 50% cenvat credit which whs to be available to them in the next F.Y 2018-19 under 

provisions of the Rule 4(2)(a) of Cervat Credit Rules,2004, was also availed by them in the 

month of Jun-2017F.Y. 2017-18). 

Further I find that the admissibility of the cenvat credit is not disputed and the appellant 

has already paid the interest for the period during which excess 50% credit was availed. The 

Hon'ble CESTAT Alunedabad in case of Guardian Plasticote Ltd vs. Commissioner of C. Ex. 

.Daman 2008(12) TMI 534-Cestat,Jlunedabad, held that the demand can be raised only for 

interest for the period during which excess 50% credit was availed. The similar view was also 
I taken in case of Yamir Packaging Pvt. Limited Vs. Commissioner of Central Excise & ST, 

Vadodara 20231) TMI 388 by the Hon'ble CESTAT Ahmedabad. As the appellant has already 

paid the interest for the pedod dur+ which excess 50% credit was availed, following judicial 

discipline, I am of the considered view that no demand can be raised to the appellant. Since the 

demand itself is not sustainable on I lerits, there does not arise any question of charging interest 

or imposing penalties in the case. 

8. In view of above, I hold th t the impugned order passed by the adjudicating authority 

confirming demand of cenvat credit availed by the appellant during the month of June-2017, is 

not legal and proper and deserve to ie set aside. 

," ' 



F.No. GAPPL/COM/STP/5O2/2023-Appeal 

9. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant. 

The appeal filed by the appellant stands disposed of in above terms. 

Attested 

V 
Manish Kumar 
Superintendent(Appeals), 
CGST, Ahmedabad 

By RP AD I SPEED POST 

To, 
Mis. Nimriti Precision Pvt. Ltd., 
Plot No E-562,GIDC, Sanand Engineering Estate, 
Ta. Sanand, Ahmedabad-3 82110. 

The Deputy Commissioner, 
CGST, Division-III, . 
Ahmedabad North 

(s1TT ie sf) 
34ga (srfteer) 
O> Dae 2£-62.2-] 

Appellant 

Respondent 

Copy to: 
D)_The Principal Chief Commissioner, Central GST, Ahmedabad Zone 

2T The Commissioner, CGST, Ahmedabad North 
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) 
5) Guard File 
6) PA file 


