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(<li) ~~ I File No. GAPPL/COM/STP/6143/2023 ru $1;/ 
(a) 

srf]er an@r sienei feaia / AHM-EXCUS-002:;:APP-261/23-24 and 28.02.2024 
Order-In -Appeal and date 

() 
u7Ra fr u] +uf sft srreia ol-, ergaa (erflei ) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(cf) el are? al fa-iaw / 07.03.2024 
Date of Issue 
Arising out of Order-In-Original No. GST-06/D- 

(e) VI/O&A/749 /Rekha/ AM/2022-23dated 9.6.2023 passed by The Assistant 
Commissioner, CGST Division-VI, Ahmedabad North 

Ji c1l ci ¢ af cfJ"FTIJ:l' ~ YCIT I Rekha Yogendrasingh Rajput 
('"-f) Name and Address of the 304, Vrundavan Arcade Bhaikakanagar, Thaltejing 

Appellant Ahmedabad-380059 

. ~ ~ ~ arfur-3lRllf 'ij" ~ afi!'W-r <fi"(ijT ! cTT ~ ~ 3lRllf t "SITT1 ~ ~ ~ lfQ," B"~ 

~ <In" arfur ~ TRT&TUT ~ ~ cfi"{ BcfiaT !, ~ fcli ~ a{Rllf t ~ '@' BcfiaT !1 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) a+fa stat sta &rffrra , 1994 4it rt sraa fa aar@ 4u 4raft a at? if qala urt ail 
sy-n1a 3 vrq qvds a sia+fa ya{deror sraaa srf+ uf@a, ma taus, fea +iarewk, <or+a farr, 
'i:(T?.ft ~. ~ cfrq- 'qq,f, ~ lTT<T, ,rt~: 110001 at 4it or+ft nfeg : 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4h1 Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid :  

(s) fe net 4it gift a a if oa ft aft+is at t faft rserut< sret at+at if at f#aft 
qvgu a au? wverne if wM a on? gu 17f if, a7 fa+ft wveiiit i vets if at? as fa+fl aware if 

,o- ~~ ~~ ~ <T!q,'r <TT fclim 'l-1 u -s I l I I { q ~ +ITT, cfi1" m<TT t ~ ~ ~I ~u,':>.._~ -~GJ'_,.~~\ 
..... l (ff .. } i~{~ ~\ r~ \ In case of any loss of goods where the loss occur in transit from a factory to a 
"'0 w~ ,.~, It i~ _; I'. , rhous~ or to another factory or from one ~arehouse to another during the course 
~ 0,,,.,~ ·-- ,_-4,;f;fo processmg of the goods in a warehouse or in storage whether in a factory or m a 
' ;h ___ ; .. _·/are ouse. .f-">-,. ,+H~ -1-C>+-+.....>-... . • 

(a) pa a anet faaft <tg at er it fruffaa HT < 1 #1M a faft#fur if gilt 9tn ave +Her < 
sure tea a fRae a mt if sit ea a ates faaft <rg n reat if faff?ta d 
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In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

('cf) affin:r m cf!- m ~ t 'TRfR t ~ ;;n- ~ ~ 1=fR cf!- TT{! 3lR ~ 61R-'<r ;;n- ~ 
rra a fpuny qaif smgn, srftr a art TfRa at way y at are if fa arffa (i 2) 1998 
ITTTT 109 ID'U ~ ~ <TT; WI 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) a+fit seres spa (srftr) frrraft, 2001 frur 9 tr sjafa fafaffg ya ieat st-g if a) 
fit if, faa snaa a fa smar fa fa+fa at fr er # fta-sq-sneer ui srftr smear fr at.a; 

- ~ ~ m~ ~ 3llffl' fcfi<IT ;;rr;:rr ~, ~ m~ (SfTTIT ~ c/iT ~ -'<fiisf t 3TTflfu mu 35-~ if 
frruffur 1:fiT t 'T@R t ~ t BT~ itam:-6 ~ cf!- 'STfit m ~ ~I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) ~ 3llffl' t m~ ~ ru "(cfi+f t;<fi" ~ ffl <IT m cfi+I" ~ ffl 200 /- m 'T@R cfiT 
urg sits oral sinus ua are t sarat it at 1000/- 4it fit+ qqare 4it spr; 

The revision application shall be accompanied by a fee of Rs.200/- where the. 
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved 
is more than Rupees One Lac. 

fir tea, a+flu sure+ tot ua ear ax arf\flu euputfaur } fa srf)er: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) afra sure ta srffray, 1944 cf!- ITTTT 35-~/35-~ ~ 3Rflfu:- 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:- 

(2) sfetfua wfRge if aarg srur a sratat fit rfrer, spf)it ; r} if frt gt+, 3,+,f)a 
&Nat ea ua taas spflefra uatfarr (f@see) f7 4fr pfp f1feat, srg+arart if 2a par, 
cif§l-llffi 'qqrf, 3fmc!T, ITT~, aJQl-l<lcill<-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund' is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 
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(3) fess am?er ' as qa m?if at +ear slat # at yeas +qa iteat # fru firer at para svf 
in s faur on+t fey sw aa a ala zy ft f# far &t af aw? as fry qarf@afa 3pf)efpa 
qratf@aror it tu srfle at a+flt u<ts ait ga; staea flit orar #' I 

In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) .-4141 &l 4 ~ ~ 1970 •PTT ~ cfi't" ~ -1 ~ 3fffi frl-mftcr ~ ~ ~ 
smaaa a1 Mm?r qf@af fvfua fat&t 3 smear if t ear+ 4it tr4 fays s 6.50 #it at -aturenea 
roe feare wsi @lat wifeg 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

1s1 ~ 3lR ~ lfl11&lT 9TT" ~ m ™ f.:rn:rr # 3lR m t,n.=r ~ ml \lffiTT ~ ~ oo 
gt, aft+ sere+ gt+ ua ran+x srftflt uratfr@or (atuffaf) frat, 1982 #' frf@a an 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) oo ~, ~ m ~ ~ ~ ~ ~ (ffim) ~ m 3Pfu;n- ~ ~ 
iJ' cfido/.Ji:iii1 (Demand)-~~ (Penalty) cfiT 10% ¥ "!1TT 'cf>0TT ~ ~I ~, ~ ¥ "!1TT 
10 ahs vu g (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~~~3ITT:~~3fffi, l<~~~cfi't"'l-lTlT (Duty Demanded) I 
( 1) is (Section) 11D ~ ~ frl-mftcr ufu; 
(2) ferr ·tit l-de »fee ft rfpar; 
(3) ~ ~ f.:rn:rr ~ ~ 6 ~ ~ ~ ufu1 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ 3TR!?T ~ -srTTf ~ ~ ~ Wf!ff ~~~~~<TT~ Fclc11Ra ~ cTT 'l=lll'I' ~ ~ 
~ ~ 10% 'TTTTT"f -en: sits orgf aas ave fa c11 faa et aa «vs a 10% qua 4it sr waft d 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded wher d penalty are in dispute, 
or penalty, where penalty alone is in disput 

~ ' , I -~ I .. 
A, 

* __.. 
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F. No. GAPPL/COM/STP/6143/2023 

ORDER IN APPEAL 

M/s. Rekha Yogendrasingh Rajput, 304, Vrundavan Arcade, Bhaikakanagar, 
Thaltej, Ahmedabad-380059 (hereinafter referred to as 'the appellant') have filed the 
present appeal against the Order-in-Original No. GST-06/D-VI/O&A/749/Rekha/ 
AM/2022-23 dated 23.03.2023 passed by the Assistant Commissioner, Central GST, 
Division-VI, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the adjudicating 
authority). The appellant was rendering taxable service but were not registered with the 
department. They were holding PAN No. AGXPR3748P, 

2. The facts of the case, in brief, are that on the basis of the data received from the 
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the 
appellant had earned substantial income by providing taxable services. They declared 
Sales/ Gross Receipts of Rs.15,57,630/- in their ITR, on which no service tax was paid. 
Letters were, therefore, issued to the appellant to explain the reasons for non-payment 
of tax and to provide certified documentary evidences for the F.Y. 2016-17. The appellant 
neither provided any documents nor submitted any reply justifying the non-payment of 
service tax on such receipts. The service tax liability of Rs. 2,33,644/- was, therefore 
quantified considering the income of Rs.15,57,630/- as taxable income. 

F.Y. Sales/ Gross Receipt as per ITR Service Tax 
2016-17 15,57,630/ g 2,33,644/ 

2.1 A Show Cause Notice (SCN) No. GST-06/04-1604/Rekha/2021-22 dated 
18.10.2021 was therefore issued to the appellant p-roposing recovery of service tax 
amount of Rs. 2,33,644/-not paid on the value of income received during the F.Y. 2016 
17, along with interest under Section 73(1) and Section 75 of the Finance Act, 1994, 
respectively. Imposition of late fees under Section 70; penalty under Section 77 and 
under Section 78 of the Finance Act, 1994 was also proposed. 

2.2 The said SCN was adjudicated ex-parte vide the impugned order, wherein the 
service tax demand of Rs. 2,33,644/- was confirmed alongwith interest. Fine of 
Rs.40,000/- u/s 70; penalty of Rs. 5,000/- under Section 77 and penalty of Rs.2,33,644/ 
under Section 78was also imposed. 

3. Being aggrieved with the impugned order passed by the adjudicating authority, 
the appellant have preferred the present appeal, on the grounds elaborated below: 

► The appellant is a housewife' running a small set-up of photocopy business in the 
name of Adarsh Xerox to support his husband in maintaining lively hood of the 
family. In the instant case, the impugned SCNs do not contain the details like the 
category of services under which the service tax liability would fall; the nature of 
activities carried out by the appellants and whether such activities could be 
classified under specific categories of services and applicability of relevant 
provisions to the said category. Thus, the impugned orders emanating from such 
insufficient SCNs are not sustainable. 

► The entire demand is solely based on the figures mentioned in the balance sheets 
of the Appellant by completely ignoring the justification of the Appellant on the 
issue in its true spirit. The impugned order lacks a proper facts 
and circumstances and the provision of the Finance Act, Tax 
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F. No. GAPPL/COM/STP/6143/2023 

Rules, 1994. The Hon'ble Tribunal in the case of Paro Food Products Vs. CCE, 
Hyderabad clearly held that demand solely based on the balance sheet is 
unsustainable. 

► The Adjudicating Authority did not even examine the correct method of the 
valuation to arrive at the tax liability and confirmed the entire demand on the 
basis of the figures mentioned in the head of Sales/Gross Receipts from Services 
(ITR). The Adjudicating Authority could not have taken entire figures of 
Sales/Gross Receipts as taxable income without excluding the cost of the 
materials/papers/consumables/maintenance etc. Therefore, the impugned order 
foils on this count itself and is not tenable. 

► The Adjudicating Authority could not have confirmed the demand without 
considering the service component and value of materials. If the Adjudicating 
Authority could have examined this aspect, he could have got a clear picture that 
the service element involved in the present case was very small and same was 
below the threshold limit of Rs. 10 lacs, and there is no question of taking 
registration as well as payment of tax. The Adjudicating Authority has wrongly 
denied the benefit of Notification No. 6/2005 -S.T dated 1.03.2005 as amended. 

> The Adjudicating Authority could not have confirmed the demand for the 
materials sold while providing the services of the Photocopy and could not have 
brushed aside the law laid down' by the Hon'ble Apex Court in the case of the 
State of Karnataka Vs. Pro Lab, wherein the Hon'ble Court has held that the 
Central Government has no competence to levy tax on the sales of the goods, 
which is in the purview of the State Legislature. The Hon'ble Apex Court has also 
held that when there is an indivisible contract, it can be bifurcated into two parts, 
one for the sales of goods and one for the services. 

► The Adjudicating Authority is even otherwise erred in confirming the demand for 
the larger period invoking the proviso to Section 73 of the Finance Act, 1994. The 
adjudicating authority has not given any reasons or findings as to how the 
Appellant had made fraud, collusion, willful misstatement, or suppression of facts. 
In the absence of any specific findings on any of these limbs of the provisions, the 
extended period cannot be invoked, and demand under the proviso to Section 73 
is not tenable. 

► The Adjudicating Authority has erred in imposing a penalty of Rs. 2,33,644/ 
under Section 78 of the Finance Act, 1994 as amended, as the same has been 
imposed without any basis and grounds. The penalty under Section 78 can be 
levied only in the case of failure to pay service tax for reasons of fraud, etc., 
whereas, the facts of the present case and the grounds raised above; there is no 
evidence to prove that the Appellant can be charged with any of the limbs of the 
proviso to Section 73, and therefore, penalty under the said provision is 
unjustified, untenable and without any authority of law. 

► The Adjudicating Authority has erred in imposing a penalty of Rs.40,000/- under 
Section 70 of the Finance Act, 1994, for the late filing of the statutory returns, but 
the Adjudicating Authority failed to consider the fact th Appellant was not 
required to file the return and not required to ta f-9~~ as the 

s2 
)·r>ll 
? 0 .. t ',, 
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F. No. GAPPL/COM/STP/6143/2023 

Appellant never crossed the threshold limit of Rs. 10 lacs, and therefore the 
penalty is notjustified. 

► The Adjudicating Authority has erred in imposing penalty of Rs. 5000/-for not 
taking the Service Tax Registration, as there was no obligation on the part of the 
Appellant to take the registration considering the exemption availed under 
Notification No. 6/2005 -S.T. Datedl.03.2005, and therefore, the impugned order· 
imposing the penalty is nonest and illegal. Thus, the impugned order needs to be 
set-aside. 

4. Personal hearing in the appeal matter was held on 15.02.2024 through virtual 
mode. Shri Dhaval Shah, Advocate appeared on behalf of the appellant for personal 
hearing. He reiterated the grounds of appeal and relied on various cases laws submitted 
by him and requested to allow the appeal. 

5. I have carefully gone through the facts of the case, grounds of appeal, 
submissions made in the Appeal Memorandum and documents available on record. The 
issue to be decided in the present appeal is whether the impugned order passed by the 
adjudicating authority, confirming the demand of Rs.2,33,644/- against the appellant 
along with interest and penalty, in the facts and circumstance of the case is legal and 
proper or otherwise. The demand pertains to the period F.Y 2016-17. 

5.1 The appellant has contended that she in running photocopy business under the . 
trade name of 'Adarsh Xerox'. It is claimed, that the material purchased for rendering the 
service was not considered while arriving the taxable value and after deducting the 
material cost their taxable income shall be less than the threshold limit of Rs.10 lacs. 
Hence, were not required to obtain registration and discharge any tax. In support of their 
contention, they submitted copy of ITR and P&L Account of the F.Y. 2015-16. 

5.2 From the P&L account submitted by the appellant, it is observed that the 
appellant during the F.Y. 2015-16 has earned taxable income of Rs.16,58,241/-from sale 
of services. As the said income is above the threshold limit of Rs. 10 lakhs, I find the 
appellant shall not be eligible for the SSI exemption in the subsequent year i.e. in F.Y. 
2016-17.In the F.Y. 2016-17, they have earned taxable income of Rs.15,57,630/- which is 
also above the threshold limit. So, their claim· seeking SSI exemption cannot be 
entertained. When they were not eligible for threshold limit exemption prescribed under 
Notification No.33/2012-ST dated 20.06.2012, I find that the appellant was required to 
obtain the registration and liable to pay tax on the taxable income. 

5.3 Regarding the nature of service rendered, I find that the appellant has not 
submitted any invoice or contract to substantiate their claim that they were into 
photocopy business. In the P&L Account, the appellant has reflected income under 'sale 
of service'. Any consideration received against a service is taxable under Finance Act. 
Though enough opportunity was available with the appellant they failed to submit 
required documents like invoices/contracts to substantiate the claim seeking reduction 

of the cost of material reimbursed. I find that the appellant has miserably failed to 
disprove the allegation made in the SCN. I, therefore, have no option but to concur with 
the findings of the adjudicating authority. Accordingly, I uph 6ag tax demand 
of Rs. 2,33,644/- considering the income of Rs. 15,57,630/ When the 

y 
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F. No. GAPPL/COM/STP/6143/2023 

demand sustains there is no escape from the interest liability and the same is also 
recoverable. 

6. The appellant by not obtaining registration intentionally evaded the taxes. This 
act thereby led to suppression of the nature of taxable service rendered, value of taxable 
service and non-payment of service tax. All these acts undoubtedly bring out the willful 
mis-statement and fraud with intent to evade payment of service tax. Hence, I find that 
the extended period of limitation has been rightly invoked. If any of the circumstances 
referred to in Section 73(1) are established, the person liable to pay tax would also be 
liable to pay a penalty equal to the tax so determined above. Therefore, the appellant is 
also liable for equivalent penalty of Rs. 2,33,644/- imposed under Section 78. 

7. As regards, the late fees of Rs.40,000/- imposed under Section 70, I find that the 
same is imposable as the appellant has failed to file the statutory returns. 

8. Regarding the imposition of penalty under Section 77 (1)(a), the same was 
imposed as the appellant failed to obtain registration. Hence, I find that. the penalty 
under section 77(1)(a) is also sustainable. 

9. In view of the above discussion and findings, the impugned order is upheld. 

10. 3rftuadi zanu asf 4 ans 3rflo «r fcrueu 3lat alts at frent smear #] 
The appeal filed by the appellant stands disposed of in above terms. 

s! . k1------ 
(srr+tie slr) 

a1Ta (erfre+e) 
Date:J .02.2024 

Attested 

p 
Superintendent (Appeals) 
CGST, Ahmedabad 

By RPAD/SPEED POST 
To, 
M/s. Rekha Yogendrasingh Rajput, 
304, Vrundavan Arcade, 
Bhaikakanagar, Thaltej, 
Ahmedabad-380059 

Appellant 

The Assistant Commissioner 
CGST, Division-VI, 
Ahmedabad North 

Respondent 

Copy to: 

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. 
~ Commissioner, CGST, Ahmedabad North. 
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. 

(For uploading the OIA) 
4. Guard File. 


