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AHM-EXCUS-002-APP-257/23-24 and 29.02.2024 ) Order-In -Appeal and date 

(TT) 
ujfRa fut +at sfl anteie Gl-1, arrgat (erflei) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(a) on&l are al feai 05.03.2024 Date of Issue 
Arising out of Order-In-Original No. 

(s GST-06/D-VI/O&A/540/NAINESH/AM/2022-23 dated 27.1.2023 passed 
) 

by The Assistant Commissioner, CGST Division-VI, Ahmedabad North 

Ji c\1 ci cb af cpl -;,n:r '3fR qa-r 1 Nainesh Rambhai Patel 

('er) Name and Address of the 
SFl, Maurya Arcade Sola Science City Road, 
Solaing 

Appellant Ahmedabad - 380060 

Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) ~ Jell I ~.-J ~ ~' 1994 cp1 tITTT Ji"rn7 ~ ~ 1T1J; ~ ~ ~ B ~ tITTT 
"cb1" ~-tITTT q'i" ~'<.n=f ~ q'i" J@'lld ~i'ifU[ ~ ,3f~ ~' 'l-fffif ~, fcRr ~) ~ 
fclirrrr, "'cTI"zfi ~, ~ cftq 'l-fcFf, ~ lTTlf, ~ ~: 110001 ail a) onl ufeg : - 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section ( 1) of 
Section-35 ibid : - 

(y fg me al eif 14c if oa lfl eif-ale ail a fell rue-iR art ale@ate? it f@wef 
'l-flJ6TlTR ~ ~ 'l-fU6m B lTTci" ~ ~ ~ 1TTlf B, <TI fcpm 'l-l U-5 [ Ix 4T 'l-fUffi B ~ c!Q fcpm cb Ix@~ 
it m fcITTfi ~ it QT lTTci" cp1 ~ ~ crRR rt QT I 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the- course ".""s, of processing of the goods in ~ar:.(.,;~1.~.~,,.r in storage whether in a factory or in a 
warehouse. @3» g ) + T. i ',' z#, J <->'"' ......... J Ji:"{! ... 

&', " f' · t' '-}''-'. /.-'C> .. ~ ·G-=-%°° 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

() sifant sure-+ al sure+ grse a ya- a fRru it sqel 3fse -u a$) 1¥ 3 shle tat ores 
ulT ~ mxT ~ f.1tm ~ ljci I Rief? ~' JfQIB ~ &RT mftr cIT ~ W IJT ~ if fcrrr ~ ff 2) 
1998 109 31I f-gad fog ng lI 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) ~ ~ ~ m~ ~~ TcP1=r ~ ~ ~ I!T ~ cl»f mcIT ~ 200/- Tffi=f 
at-t al ong silt ores'f «iereany ga ala suet sl al 1000/- dl le gait al org ] 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

ft grew, he{la sure-T Iva gd +lat ae arflflu -uruff&rpeuy 3s fe arf,er:. 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) 3dla surd-+ a arf@f-u, 1944 a1 reu as-fuss.e a aia+fa: 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(2) saafhf@a uft3a it aaig argsit a ararat ail srfler , srdleit s re} if flit sea, hr-elq 
ell-T raw vi earae srflefla -nail®raeu (frteey al uf@rt ab±la d)fa3at, area1era it 2+ ref, 
<Sl§l-Jictl ~, '3RRcTT, fu-m, '31('.;l-J~l<SllQ-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 



In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) .-l!llllcill ~ ~ 1970 if'lfT~ct5T ~-1 ~J@T@f.:tmmf~~~ 
JffcfcR m ~~ ir~ ~ mRfcPRt i$- ~if~~ cf5T ~ ~ ~ 6.50 mr cpf 
.-l!llllcill ~~'ciTIT~~ I 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(5) ~ Jffi ~ Bp:fffi cpl~ m cf@ f.:mm q5T Jffi 1-ft tITT1 ~ ~ \J]mT i 'GIT 
fl area, a«flea stet god vd @lane srtflefreu «eururf@rpot (sraff@fey frs, 19s2 it ffea 3 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) «ft a, aefla sure+ raw ui @aree ord]flu «uraif@put (Ree) ur f ardlet 3s 
~ if cbc1tl1J..1i11 (Demand)~~ (Penalty) cpf 10%1l'flJfBTcf5TrlT~~I ~' ~ 
qd or] 10 ~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~~~~Wlm~ J@T@, ~~~cf5Tl=fFT (Duty Demanded)! 
(22) ~(Section) llD~~f.:tmful~; 
(2s) fRret stead l-de bsfse al fera; 
(24) @de hfse fruif as fry s as aea @a if@in 

~ ~ IJfBT ' ~ Jflfu,· if~~ IJfBI q5T WR[ itlt J{tjm· ~ cpB ~ ~ ~ ~ csf-.:rr 
f?;qpp:rr ~ I 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs. l O Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(xxii) amount determined under Section 11 D; 
(xxiii) amount of erroneous Cenvat Credit taken; 
(xxiv) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6J (iJ ~ ~ i$- efct Jf1fur mR!-m ~ ~l'J ~ ~ '1f'4cl'T ~ m ~ fBc11Faa ITT en~ 
fag g get 3 10% 1di-t u¢ si ulsf rat avs faatfea sl aa aus 3 10% Tait u¢ af) en 
uadl en 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 



F. No. GAPPL/CO M/CEXP/3847 /2023-Appea I 

ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Nainesh Rambhai Patel,SF 1, Maurya Arcade, Sola 

Science City Road, Sola,Ahmedabad-380060, (hereinafter referred to as "the appellant") against 

Order-in-Original No. GST-06/D-VI/O&A/540/Nainesh/AM/2022-23 dated 27.01.2023 

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central 

GST, Division VI, Ahmedabad North (hereinafter referred to as "the adjudicating authority"). 

2. 2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

AIWPP03 l IM. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) 

for the FY 2014-15, it was noticed that the appellant has shown income from services in their !TR 

reflected under the heads "Gross Receipt from sales of services (Value from ITR)"filed with 

Income Tax department. Details of the same are as under: 

- F.Y. Gross Receipt from sales of serviccs(as per ITR) Service tax not/ 

Short paid 
2014-15 1,90,79,420/ 23,58,216/ 

-- 

Accordingly, it appeared that the appellant had earned, the said substantial income by way of 

providing taxable services but had neither obtained the Service Tax registration nor paid the 

service tax. The appellant were called upon to submit copies of required documents for assessment 

for the said period. However, the appellant had not responded to the letters issued by the 
department. 

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST-06/04 

648/0& A/nainesh/2020-21 dated 29.09.2020 demanding Service Tax amounting to Rs. 

23,58,216/- for the period FY. 2014-15 under proviso to Section 73 of the Finance Act, 1994. 

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and 

imposition of penalties (i) under Section 76, 77 & Section 78 of the Finance Act, 1994. 

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the 

adjudicating authority wherein the demand of Service Tax amounting to Rs. 23,58.216/-only was 

confirmed under proviso to Sub-Section(!) of Section 73 of the Finance Act, 1994 along with 

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014-15. Further (i) 

Penalty of Rs. 23,58.216/- was imposed on the appellant under Section 78 of the Finance Act, a» 1994 and (ii) Penalty of Rs. 10,000/- was irnposec-l~'.f.t:,fJh,~ < it under Section 77 of the 
7;;,.~:·,~-1>;;,----·1' a...,:~ \ 

manes Aa.1se. [a/ E 
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3. Being aggrieved with the impugned order passed by the adjudicating authority. the 

appellant have preferred the present appeal, inter alia, on the following grounds: 

e The appellant submitted that the accountant of the appellant had not given the data in 

time and therefore the appeal got delayed. They requested to condone their delay. 

e The appellant submitted that only on the basis of data provided by the income tax 

department, Show Cause Notice was issued without further verification and the same is 

vague and cryptic. They were working as a sub-contractor for their principal contractor/s 

Avirat Infrastructure Pvt. Ltd which was awarded the Government contract for various 

projects of road construction and canal projects. The activity performed by them was 

covered under Works contract services and the same were exempted from service tax as 

per Noti. No. 25/2012-ST dated 20.06.2012 as further amended. Since the service 

provided by principal contractor is exempted, the such exemption was also available to 

the sub-contractor as per sub clause 29(h) of above notification. 

e The appellant submitted that they have suppressed nothing from the department and 

therefore the extended period can't be invoked in their case and the entire demand is time 

barred. They requested to set aside the impugned OIO and allow their appeal. 

4. Personal hearing in the case was held on 12.01.2024. Shri Vipul khandhar appeared for 

personal hearing on behalf of the appellant. He stated that his client is a subcontractor providing 

service to govt. which is exempted. He sought for one week time lo submit additional 

documents.the same were received on dated 29.01.2024 in this office. 

5. On going through the appeal memorandum, it is noticed that the impugned order was 

issued on 27.01.2023 and delivered on same day to appellant. The present appeal, in terms of 

Section 85 of the Finance Act, 1994 was filed on 18.04.2023, i.e. after a delay of 20 clays from 

the last date of filing of appeal. The appellant have along with appeal memorandum also filed an 

Application seeking condonation of delay stating that the accountant failed to provide claw 

within time and thereby was a delay of 20 days in filing appeal which was required to be filed 

on or before 28.03.2023. 

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking 

condo nation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed 

within a period of 2 months from the date of receipt of the decision or order passed by the 

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the 

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow 

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the 
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appellant was prevented by sufficient cause from presenting the appeal within the period of two 

months. Considering the cause of delay given in application as genuine, I condone the delay of 

20 days and take up the appeal for decision on merits. 

7. I have carefully gone through the facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and documents available on record. The issue to be decided in the 

present appeal is whether the impugned. order passed by the adjudicating authority, confirming 

the demand of service tax against the appellant along with interest and penalty, in the facts and 

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY 
2014-15. 

8. I find that in the SCN in question, the demand has been raised for the period FY 2014-15 

based on the Income Tax Returns filed by the appellant. The appellant failed to file their reply 

against the Jetter issued by the department. Therefore the impugned SCN was issued considering 

the value shown against "Sales of Services" value provided by the Income Tax Department. 

Further as no one attended the personal hearing, the adjudicating authority adjudicated the matter 
ex parte. 

9. Now, as per submission filed before me it is find that the appellant has claimed that they 

were working as a sub-contractor for their principal contractor M/s Avirat Infrastructure Pvt. Ltd 

which was awarded the Government contract for various projects of road construction and canal 

projects. While going through the Form 26AS for the F.Y. 2014-15, only the amount Rs. 

6.1 3,306/- is seen as receipt from the above contractor. They failed to furnish any document 

which can establish the nature/type of service against the said receipt. In absence of the same 

exemption benefit can't be given to the appellant. 

They have also furnished a sub-let agreement dated 15.03.2014 between Rameshbhai 

Karshanbhai Sojitra(proprietor of M/s R. K. Sojitra-Principal contractor) and the appellant(as 

sub-contractor) wherein the work related to pond development is allotted by the Vapi 

Municipality. The sub-contractor i.e. appellant has received amount Rs. 1,64,38,397/- form the 

principal contractor. The such activity is exempted from service tax as per Sr. No 12(d) of the 

Noti. No 25/2012-ST dated 20.06.2012.However, the appellant failed to furnish ledgers and 

copies of invoices and in absence of the same it can't be ascertained that the said amount is 

received against the activity mentioned in the above contract dated 15.03.2014.therefore, the 

benefit of the above said Noti. can't be extended to the appellant. The matter needs detailed 
verification at the adjudication stage. 

For the remaining receipt, the appellant also failed to furnish any document in support of 
a,6 r,,, their claim. Therefore, matter needs to be remand ,~ J©.1hr,.qefl'IJ. d verification at the 
5& -~ ~r . ·-··· '(? ·-.i sE? s© 2° 
A YB, J; 3\ 6 ,/3} T"'. !) _, .. ,... ~ j.lf.• 3-' 
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adjudication stage with the direction to the appellant to submit all the reqLJired documents before 

the original adjudicating authority. 

10. In view of above, I allow the appeal by way of remand. 

The appeal filed by the appellant stands disposed of in above terms. 

F 

I4 } < ( Ly•> 
(snit i ilea) 

31q+a (rfto+r) 
Attested 

Manish Kumar 
Superintendent(Appeals), 
CGST, Ahmedabad 

By RP AD / SPEED POST 

To, 
M/s. Nainesh Rambhai Patel, 
SF I, Maurya Arcade, 
Sola Science City Road, 
Sola,Ahmedabad-380060 

Appellant 

Respondent 
The Assistant Commissioner, 
CGST, Division-VI, 
Ahmedabad North 

Copy to: iae Principal Chief Commissioner, Central GST, Ahmedabad Zone 
0) The Commissioner, CGST, Ahmedabad North 
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) 
5) Guard File 
6) PA file 


