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) Order-In -Appeal and date 
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(TT) 
mft,fcpqi"Tf[IT/ sf strife ol, arrgarea (erd}et 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(a) el are? al feaia / I 
Date of Issue 

05.03.2024 

Gs- 
Arising out of Order-In-Original 10_. 56/ AC/Demand/23-24 dated 28.6.2023 
passed by The Assistant Commissioner, CGST Division-I, Ahmedabad 

) 
North I 
Ji c.\1 ci cb at cITT 1111 JITT 4CTT 1 Kanubhai Devjibhai Prajapati 

(cl) Name and Address of the 
37/534, Bhadreshvar Society Opp. Rajiyapir 
Dargah,Sardarnagaring 

Appellant Ahmedabad-382475 

ails aafaa ss srfe-an&gt wt 3rials rqra neat ? at ae sew an&u fa vurf@uf fle 
~ Tl1Z 'ffeJll ~ cITT '3N@ '3f~ ~I &rur ~ ~ cITT" ~ i, 'G)m tw ~ ~ 
d» faw cl waa1 3 I 
Any person aggrieved by this Ordtr-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. \ 

Revision application to Government of India: 

(1) ~JcQl~.-J~~' 199~cp1~J@"ct"~~TTQ;-iw=!"ffi~~B~~ 
cf?I" ~-t.ITTT ~ '>Tz.n:f ~ ~ '3@TIB ~e.rqr ~ '3!'1.!R ~' 'l--fRc'f ~, fcl:n ~' ~ 
f@mt, ht if®ret, flea &l4 rat, iua f, as fefl: 1 10001 pl a) orll if@g : 

A revision application lies to thd Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep 
Building, Parliament Street, New Delhi I- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of 
Section-35 ibid : - I 
(w) fe et al eife: r met if ora tell efraie ail at ffl retire en araq alee? it at foal 
4ugTt at +rusrte if met 8 or? gg pf if, u; fweft rust n 4sf if ft as far fl ala? 
if ur faefl rust+e i) s) er al fut &us gs el 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a ware ouse or in storage whether in a factory or in a 

warehouse. 
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() 4ea a ans fill ng qr du if fuffaa re ye at ma s faffo it evil re pal me 
"CR" Jell I c;.:i ~ ~ ~ ~ l=JTT@ B \JTT 'l-fmf ~ ~ fcrm ~ m ~ B Pl 1.1ff2l a ~ 1 

In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

(tT) Jffcm Jclllc';.-J tj?j Jclllc';.-J ~ ~ ~ ~ ~ \JTT ~ ~ ~ q)j ~ % Jflx ~ ~ 
oil sw net ua fray arf@a arqaa, ariflea as ere Ra al ya ue at are if faa srff-run a) 
1998 RI 109 7RI f-gad fog jg el 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. l 09 of the Finance (No.2) Act, 1998. 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) ~ ~ ~ mZI ~~ xcfi11 tzcP ~ ~ "l1T ~ cpJ..J" "ITTcTT ~ 200/- Iffm 
at al ong site orsf iaaeag ga ea et ourei el al 1000/- al flt y+at- al org 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

ft ve, efla sauieT gas gad «lat at arf)eflu -urqrf®rpwor } fc ard)er:. 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) bdlu sure-i gas srffruit, 1944 al rt as-dtrss.g d aiafa: 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(2) safeif@a uf3a if aaru argent d arerrat al arfla, srfleit r myet if flt gee, }r-el 
Jcll lc';rf ~ ~ ~ ~ ~ ~ cm °4fim ~ ~' '31 $l-lc';lcsll c'; 4 2nd 1=ffffi , 
csl§Alc41 'l-{cR, '3RR<TT, PR~, '31$l-lc';lcsllc';-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 
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(a) fg su am&u it aws et an@sit as asr slat ? al yea get site a ferg uS}er al Tai 
J qqcta cM "# M \JfRT ~ ~ o~ iti" ~ ~ ifi 1¢" fu@ ~ cf)T[f "# m iti" ~ -qrnfci 
srflefla «araft&tao of ail gas srdle at 3elu ueait al ga ondea fut ona1 ? 

In case of the order covers a Jumber of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid mannf r notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. 

I 
(4) .:{lllllcill ~ ~ 1970 "l:fZIT ~ cfJI ~ -1 iti" ~ f.:1-mfu:r ~ ~ '3cKf 
~<TT~~ "[f~ f.:rofi:R ~ iti" ~ * "# ~ cfJI ~ ~ ~ 6.50 ~ cpl 
amaria sa fea e en slit nfRg I 

One copy of application or O.I 0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

( si ~ JITT ~ Bmffi cp) ~ ~ ~ f.t<:n:rr cfJI JITT ifi tLTR ~ fcrm \JJTcTT % "0TT 
"Bh=rr ~, ~ Jell I ~.-J ~ 1~,t"~lclfcITT '3-fITTffi"[f ~ (cb I qffcl Rl) f.:r::m, 19 82 * ~ -g I 
Attention in invited to the rules coverif g these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) WlTT ~, ~ Jclll~.-J ~ ~ ~ ~ ~ ~ ~ mct ~ iti" ~ * cf5c-foqJ .. {il I (Demand) Ud ds (Penal ) cpl 10% ~ "Gfl-fT ~ ~%I ~' ~ 
~ "Gfl-fT 1o aks ug 3I (Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~~-~ JfR~iti" ~, ~~~cfJ!l=ffll (Duty Demanded)! 
(16) gs (Section) llD m-~

1 

f.:1-mfu:r~; 
( 1 7) 1w:rr Tfffii ~ ~ cfJI xffem; 
I 18) ~ ~ f.l'lli'f i\,, 6 i\, o(S(l ~ ffl I 

~ ~ "Gfl-fT ' ~ ~· * ~~Mm cp! ~ *u: ~· ~ ~ iti" ~ ~ mcf ~ 
feat +et 3n 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall notlexceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). \ 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

I 
(xvi) amount determine~ under Section 11 D; 
(xvii) amount of erroneous Cenvat Credit taken; 
(xviii) amount payable unr er Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ ~ iti" mct ~ ~ iti" f1Bai ~ ~ Jf~ ~ <TT c';06 fclcl1f2;a QT "ffi '8TTf 
~ ~ ~ iti" 10% 'lfloR "CR" JfR ~ ~ ~ fclcl1f2;a QT ClGf c';06 m- 10% 'lfloR "CR" cfJI \JIT 
wadl 3I 

In view of above, an appeal aga nst this order shall lie before the Tribunal on 
payment of 10% of the duty demanded\where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute.. 

;-i:<i~Vci tJ 1. -~ \;_:i. Cf.ti?,: ~i .. 
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F.No. GAPPL/COM/STP/5246/2023-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Kanubhai Devjibhai Prajapati,37/534, Bhadreshvar 
Society, Opp. Rajiyapir Dargah, Sardarnagar, Sardarnagar, Ahmedabad-382475, (hereinafter 

referred to as "the appellant") against Order-in-Original No. 56/ AC/Demand/23-24 dated 

28.06.2023 (hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central GST, Division I, Ahmedabad North (hereinafter referred to as "the 

adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

BL VPP2592R. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) for 

the FY 2016-17, it was noticed that the appellant has shown income from services in their ITR 

reflected under the heads "Gross Receipt from sales of services (Value from ITR)"filed with 

Income Tax department. Details of the same are as under: 

F.Y. Gross Receipt from sales of Service Tax Rate Service tax not/ 

services(as per ITR) Short paid 
2016-17 10,41,165/ 15% 1,56,175/ 

Accordingly, it appeared that the appellant had earned the said substantial income by way of 

providing taxable services but had neither obtained the Service Tax registration nor paid the 

service tax. The appellant were called upon to submit copies of required documents for assessment 

for the said period. However, the appellant had not responded to the letters issued by the 

department. 

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-III/Kanubhai/ST/Un 

Reg/2016-17 dated 06.04.2022 demanding Service Tax amounting to Rs. 1,56,175/- for the 

period F. Y. 2016-17 under proviso to Section 73 of the Finance Act, 1994. The SCN also 

proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of 

penalties (i) under Section 70( 1 ), 77 ( 1 ), 77(2) Section 78 of the Finance Act, 1994. 

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the 

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,56, 175/-only was 

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with 

Interest under Section 75 of the Finance Act, 1994 for the period FY 2014-15. Further (i) 

Penalty of Rs. 1,56,175/- was imposed on the appellant under Section 78 of the Finance Act, 

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the 

Finance Act, 1994 ; (iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 

77(1(c) of the Finance Act, 1994; (iii) Penalty of Rs. 20,00 : sed on the appellant 

under Section 70(1) of the Finance A.ct, 1994 read with Rule, irles,]994, 

r 



F.No. GAPPL/COM/STP/5246/2023-Appeal 

3. Being aggrieved with the impu ned order passed by the adjudicating authority, the 

appellant have preferred the present apper I, inter alia, on the following grounds: 

• The appellant submitted that the they were engaged in the business of Contractor 

providing labour as well as material. For the F. Y. they have maintained separate books of 

accounts and invoices for labour work and material portion.At the time of filing ITR the 

whole amount Rs. 10,41, 165 was shown under "Sale of Services". The actual sale of 

service is of Rs.9,66,165/- and material supply is of Rs. 75,000/-. 

• The appellant submitted that as leir service tax turnover is below 10 lakhs, they are 

eligible for the threshold benefit as per Noti. No. 33/2012-ST dated 20.06.2012. 

• The appellant submitted that they have not received any letter and SCN and therefore not 

appeared for PH. They prayed to sit aside the impugned 010 and allow their appeal. 

4. Personal hearing in the case was held on 22.02.2024. Shri Vaibhav Bagadiya, Chartered 

Accountant, appeared on behalf of the ap~ellant for personal hearing. He reiterated the contents 

of the written submission and requested to allow their appeal. 

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and documents available on record. The issue to be decided in the 

present appeal is whether the impugned +der passed by the adjudicating authority, confirming 

the demand of service tax against the appellant along with interest and penalty, in the facts and 

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period 

F.Y. 2016-17. 

6. I find that in the SCN in question, the demand has been raised on the basis of the Income 

Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in 

time. Further they filed reply of SCN and t~e adjudicating authority decided the mater ex parte. 

7. Now, as per submission before me, It is observed that they were engaged as· a work 

contractor during the F.Y. 2016-17 and received the total consideration Rs. 10,41,165/- for the 

same. Out of above they have received R\. 9,66, 165/- from service portion only which is also 

evident from their 26AS.The remaining amount Rs. 75,000/- was received against the sale of 

material. While going through the P&L lrtatement and the ITR for the relevant period, the 

purchase of the material can also be seen. Hence, the service tax turnover for the appellant is 

only Rs. 9,66,165/- and they are eligible for the threshold benefit as per Noti. No. 33/2012-ST 

dated 20.06.2012 as the total turnover during the preceding F.Y.20al~,J»t~,~~!!:
990
lO lakhs. 
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F.No. GAPPL/COM/STP/5246/2023-Appeal 

8. In view of the above discussion, I am of the considered view that the appellant is eligible 

for the threshold benefit as per Noti. No. 33/2012-ST dated 20.06.2012 and not liable to pay any 

service tax for the activity performed during F. Y. 2016-17. Since the demand of Service Tax is 

not sustainable on merits, there does not arise any question of charging interest or imposing 

penalties in the case. 

9. In view of above, I hold that the impugned order passed by the adjudicating authority 

confirming demand of Service Tax, in respect of income received by the appellant during the 

F. Y. 2016-17, is not legal and proper and deserve to be set aside. 

10. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant. 

11. srftr +afar+rasf #r7 e &rftt # frye1eu su?la ala faut snar d 
The appeal filed by the appellant stands disposed of in above terms. 

Attested 

gs! 
(siaie ilea) 

3nan (srfr«er) 
De: 26-·2-24- 

Manish Kumar 
Superintendent(Appeals ), 
COST, Ahmedabad 

By RP AD I SPEED POST 

To, 
M/s. Kanubhai Devjibhai Prajapati, 
37/534, Bhadreshvar Society, 
Opp. Rajiyapir Dargah, Sardarnagar, 
Sardarnagar, Ahmedabad-382475, 

The Assistant Commissioner, 
COST, Division-I, 
Ahmedabad North 

Respondent 

Copy to: 
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone 
~ Commissioner, COST, Ahmedabad North 

3) The Assistant Commissioner, COST, Division I, Ahmedabad North 
4) The Assistant Commissioner (HQ System), COST, Ahmedabad North· 

(for uploading the OIA) 
5) Guard File 
6) PAfile 


