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DIN:- 20240364SWOOOOOOFC77 
(cl? 
~aj'&:rr I File No. GAPPL/COM/STP/6173/2023 [2< 6 ) 

(Ra srf]er arr?sat inils feaia/ 
AHM-EXCUS-002-APP-250/23-24 and 26.02.2024 ) Order-In -Appeal and date 

(1T) 'QTffilfclTT:!TTf<TT/ sfl stria Gl-, argot (arflei 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(tT) &l net al fRei/ 05.03.2024 Date of Issue 
Arising out of Order-In-Original No. CGST /WT07 /HG/999/2022-23 dated (e 27.3.2023 passed by The Assistant Commissioner, CGST Division-VII, ) 
Ahmedabad North 

Ji c\k1 cb af cBT ;,n:r JITT l@l 1 Sachchidanand J Mishra 
(a) Name and Address of the F-506, Ganesh Green, Opp. Ganesh Dwar, 

Chenpura Roading 
Appellant New Ranip, Ahmedabad - 382480 

Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) hdla sue-T ta arf@f-run, 1994 l nu era 4le aaig qu 1eil hs at it qalaa re 
'cf5T 0Lf-~ '$ ~~ ~ '$ Jfcflt:r ~ef(JT ~ JftfR ~, l-{ffi'f ~, fu=r ~, ~ 
fc1~, "cTTzfi ~, ~ cftcr 'l-fcfrf, ~ .:wf, ,W fuffit: 11000 1 cBT cf5T ~ ~ : - 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of 
Section-35 ibid '  

'l=fIB qft m '$ 1=l"TlIB 'B ~ ~ (:;IAcblx ffi # ~ ij05ll llx ZTT ~ cblx,!.91~ B ZTT ~ 
• ..-rr=TTTTT # ~ ~ * 'l=fIB 'Z9" ~ §Q' l=fPf 'R', m ~ ~ m 'l-fU6R 'R' ~ cfQ" oo cb Ix@~ 

~ if '(:il 'l=TIB 'cpJ ~ '$ 'cfRR rt '(:iT I 
In case of any loss of goods where the loss occur in transit from a factory to a 
ouse or to another factory or from one warehouse to another during the course 

ocessing of the goods in a warehouse or in storage whether in a factory or in a 

(en) pea h anet fell tig an du it frffe +er ye n +re faf-rfor it guilt green anal re 
q eu1a-+ a s fte ls 1if if oil ma area ffl tug qr Rt if fuffaa 31 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

(a) aifr sure+ al sure- raw 3 part ferg oil s&l 3fse nu a +s } she tat area 
v] sw re a frun gaif@a argaa, ariflei a a1et fea af spa ue at are if fat srf@fun i 2) 
1998 MRI 109 &RT~~ TfQ'"ITTI 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) ffaui snags d wt oref sica awn ga ta «ul at suet at slat uel 200/- fl 
'ljl@R cB1 \ilTQ' 3flx ~ ~ tBH¢J.J ~ 'ffiX9 #~"ITT cTT 1000 / - cA ~ 'ljl@R cA \ilTQ' I 

t 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

«fl ee, a-efla sure-i Ir gad «lat awe arflefla sari[®rape ur h fe ard]er: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) b«flu surd-i ta off®f-qi, 1944 al net 35-dl/ss-s h aiafa: 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(2) saafef@ea uf3e if aaru argurt c arerrat al srflei, srfleit a re if flnt re, hr-ela 
viz-1 god ui earae ardledla nail@raeu] (f@rs?ey al uf@r; @fa d)fa3awl, erg+rcrara it 2" 17renf, 
cil§J.Jidl ircr-=r, JfWcff, frR~, d-l$J.J~lcill~-380004 I 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 

__J 



In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each. 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(5) ~ '3ITT" ~ l=lnTffi cf5T f.trtroT ~ cl@ ~ cf5T '3ITT" ifi £rfR ~ fctTT:iT ~ % \JJT 
flt rs, dela sure-+ rt vd elarawe arflefla «uraf@re er (aeffaf@) fan, 1982 if ffga 3; 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(o) fl a, hla sure- gee tgd karat arfleflu +uraif@raeot (fRrsee) ur fa ardleit 3 
~~-¢c1o1.ll-lill (Demand)~~ (Penalty) cpT 10%~~~Jff.:mn:f%1 ~' ~ 
~ ~ 10 ~ ~ %1 (Section 35 IF of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~~-~ JITT'~~ ~' ~'ITT<TT~cf5Tmrl (Duty Demanded)! 
(13) @S (Section) 1 1D h aga fRuffa uf®; 
( 14) fear tea al-rae bsfse aff ufra; 
(is) l-de bfse fruit 3 fray 6 a aea ?a ufRr 

as qf or1·f@a srdler it use qf or1 al ant ifg arfler af@get reel 3r feru qf f a-n 
fear ear 3 I 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(xiii) amount determined under Section 11 D; 
(xiv) amount of erroneous Cenvat Credit taken; 
(xv) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ ~ ~ ~ JfCfu:r ~ ~ w=r<'tf ~ ~ Jf~ ~ <11 ~ fc1cJ1R;a QT en 'l-ll1T 
~ ~ ~ ~ 10% 'lfTc1R 'Qx JfR' ~We@~ fclcl1R;a QT~~~ 10% 'lfTc1R 'Qx qft 'GIT 
waedl 3 1 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 



F.No. GAPPL/COM/STP/6173/2023-Appeal 

" ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Sachchidanand J Mishra,F-506, ganesh 

Green, Opp. Ganesh Dwar, Chenpura Road, New Ranip, Ahmedabad-382480 (hereinafter 

referred to as "the appellant") against Order-in-Original No. CGST/WT07/HG/999/2022-23 

dated 27.03.2023 (hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the 

adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant is engaged in the business 

activity of service provider holding STC No. A VRPM6865BSD001.On scrutiny of the data 

received from the Central Board of Direct Taxes (CBDT) for the FY 2014-15, it was noticed 

that the appellant has shown less amount in their ST-3 in compare to amount Shown as "Sale 

of Service" in their ITR filed with the Income Tax department as under: 

Year Total sale of Total taxable value Difference between Service tax short 

service as per shown in ST-3 ITR & ST-3 paid 

ITR 

2015-16 98,22,507/- 70,78,700/- 27,43,807/- 3,97,852/ 

Accordingly, it appeared that the appellant had short paid the service tax . The appellant were 

called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return, 

Form 26AS, for the said period. However, the appellant had not responded to the letter issued 

by the department. 

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/AR-IV/Div 

VII/A'bad North/TPD -Regd/04/20-21 dated 23.10.2020 demanding Service Tax amounting 

to Rs 3,97,852/- for the period FY 2015-16, under provisions of Section 73 of the Finance 

Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 

1994; and imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the 

Finance Act, 1994, 

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 

authority wherein the demand of Service Tax amounting to Rs. 3,97,852/- was confirmed 

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest 

under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further, (i) Penalty of 

Rs. 3,97,852/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) 

Penalty of Rs. 3,000/- was imposed on the appellant under Sectio l)(c) of the 
% 

Finance Act, 1994; and (iii) Penalty of Rs. 3,000/- was ii 3a- :llant under 

Section 77(2)of the Finance Act, 1994. ©g l?? 
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F.No. GAPPL/COM/STP/6173/2023-Appeal 

Being aggrieved with the impugned order passed by the adjudicating authority, the 

appellant have preferred the present al, peal en the following grounds: 

• The appellant submitted that 1ey are a proprietary firm and engaged in execution o~ 
works contract services wherein the service portion is taxable as per section 66E(h) of 

the Finance Act, 1994. They were rendering services mainly to body corporates. They 

have done the original work' well as finishing work and valuation bas been done as 

per Rule 2A(ii) of Service Iax (Determinatio1i of value) Rules, 2006 .They were 

registered with the Service Tax Department and discharging their services tax liability 

on time. 

• They submitted that the only 50% service tax liability on the WCS provided to the 

body corporate comes on the service provider and rest 50% comes upon the service 

recipient as per Notification No.30/2012-ST. 

They submitted that hie SCN is issued without pre-consultation notice which is shear 

disregard of Circular No 105!/2/2017-CX elated 10.03.2017.The matter is decided ex 

parte and the same is gro s violation of the principle of natural justice. The 

to 

adjudicating authority failed o consider their submission elated 11.11.2020 in response 

of the SCN. 

e The appellant submitted that they have suppressed nothing from the department and 

therefore the penalty under Section 78 is not as per law. They requested to allow their 

appeal. 

4. Personal hearing in the matter was held on dated 15.02.2024. Shri Vijay N. Thakkar, 

Consultant, appeared online for PH on behalf of the appellant. He reiterated the contents of 

the written submission and stated that his client is regularly filling returns and paying tax. 

After re-conciliation no liability arisl s. 

5. l have carefully gone through the facts of the case, grounds of appeal, submissions 

made in the Appeal Memoranduni and documents available on record. The issue to be 

decided in the present appeal is hether the impugned order passed by the adjudicating 
authority, confirming the demand or smice tax against the appellant along with interest and 

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The 
demand pertains to the period FY 2015-16. 

6. I find that in the SCN in question, the demand has been raised for the period FY 2015 

16 based on the Income Tax Returns filed by the appellant. The appellant didn't responded to 

the letter issued by the department Therefore the impug1 .. , . • , s issued considering the 
a3s!" r7>, 

value shown against "Sales of Se ·vices" value pro~,r~~Vf~~r .. ~(~/;i, 1e Tax Department. 
,"J- •t· 'r'''-"•,C"'~ .,, ~ cos gj5a 9 3 ±;) #' {#= 
gs; Jl' Jf · s,- {@--5, ' og Es} &e @fl, 
f53/ •® 

., .......... ,,,~,.__,,-"" 
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F.No. GAPPL/COM/STP/6173/2023-Appeal 

Further the appellant neither filed their submission nor attended the personal hearing. 

Therefore, the adjudicating authority adjudicated the matter ex parte. 

7. Now, as the written & verbal submission by the appellant has been made before me. 

From the submission filed by the appellant, it is seen that during the F.Y. 2015-16, the 

appellant was engaged in providing work contract service i.e. colour/paint service to various 

body Corporates and received consideration of Rs. 91,46,024/- for the same. To ascertain the 

value of service portion, the rule 2A(ii) of Service Tax (Determination of value) Rules, 2006 

may be apply and the abatement of 30% of total value may be given to them for the service 

tax purpose. The service recipients being body corporate, the appellant/service provider is 

required to pay the service tax only on 50% of the taxable value and the service tax on 

remaining 50% taxable value will be paid by the service recipient under RCM as per 

Notification No 30/2012-ST dated 20.06.2012. 

Further, they performed original work of Rs. 5,92,533/- for which they are eligible for 

abatement of 60% of total value as per above Rule 2A and also benefit of partial RCM as per 

Notification No 30/20 12-ST dated 20.06.2012. 

The appellant has also provided work contract service to non-body corporate and 

received consideration of Rs. 83,950/-. Service tax on the same was required to be paid in 

forward charge mechanism by the appellant. However, the benefit of the rule 2A(ii) of 

Service Tax (Determination of value) Rules, 2006 was available to them. 

Considering the above, the actual service tax liability comes as under: 

2015-16 
Nature of the Total Receipt Abatement Abated Value Partial RCM(50%) as per Net Taxable value 
Contract Available as per Noti. No 30/201 2 for Appellant 

Rule 2A 

Colour-Body 91,46,024/ 27,43,807(30%) 64,02,217 32,0 I, I 08/- 32,0 I, 108/ 
Corporate 

Original work- 5,92.533 3,55,520/-(60%) 2.37,013/ I, 18,506/- 1.18,506/- 
Body 

Corporate 

wcs to Non 83950/ J 83950/- --- 83950/- 
Body 

Corporate Firm 

Total 98,22,507/- 30,99,327/- 67,23.180/ 33,19,6 1 4/- 34,03,564/ 

From the above table it can be seen that the net taxable value on which the appellant is 

liable to pay service tax is Rs. 34,03,564/-. From the Service tax Returns filed for the relevant 

period, it can be seen that the net taxable value is shown as e applicable 

service tax on the same is paid by the appellant. Hence n is upon the 
' 

appellant. 
» 
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F.No. GAPPL/COM/STP/6173/2023-Appeal 

8. In view of the above discussion, I am of the considered view that the activity carried 

out by the appellant is liable to Servic& Tax during the FY 2015-16 and the whole service tax 

liability has been discharged by t11f. Therefore no servrce tax liability is pending on 

appellant. Since the demand of Service Tax is not sustainable on merits, there does not arise 

any question of charging interest or inlposing penalties in the case. . 

9. In view of above, I hold that the impugned order passed by the adjudicating authority 

confirming demand of Service Tax, iii respect of income received by the appellant during the 

FY 2015-16, is not legal and proper at d deserve to be set aside. 

10. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant. 

ll. 

The appeal filed by the appell nt stands disposed of in above terms. 

Attested 

t7 
(Manish Kumar) 
Superintendent(Appeals), 
CGST, Ahmedabad 

By RP AD / SPEED POST 

To, 

M/s. Sachchidanand J Mishra, 

F-506, ganesh Green, Opp. Ganesh Dwar, 

Chenpura Road, New Ranip, 

Ahmedabad-3 82480 

The Assistant Commissioner, 

COST, Division-VII, 

Ahmedabad North 

Appellant 

Respondent 

Copy to: 

1) . The Principal Chief Commissioner, Central GST, Ahmedabad Zone 

.2) The Commissioner, COST, hmedabad North · 

3) The Assistant Commissioner CGST, Division VII, Ahmedabad Nort 
'e! 
1:1 . . ... 

SC 
6? 

,.. ·o• 
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F.No. GAPPL/COM/STP/6173/2023-Appeal 

a 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) 
5) Guard File 

6) PA file 

i 
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