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(lT) 
mfu=rfcpi:n-171Tf / ~ ~ "GR, 3{Tqc@ (erf}er ) 
Passed By ·Shri Gyan Chand Jain, Commissioner (Appeals) 

() 
snl el ail feaia/ - 05.03.2024 Date of Issue 
Arising out of Order-In-Original No. CGST/WT07 /HG/811/2022-23 dated 
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~cllacbaf q)"f -;,n:r JfR L@T 1 Maganbhai I-Iaribhai Gediya 
() Name and Address of the F-1, Kranti Apartment Bhimjipura, Nava Vadajing 

Appellant Ahmedabad 

as fa st arf]er-angr t aridly arqra awea 3 it ag gr an&t h fr vurf@ufR Mel 
~ 1TT; 'ff&m ~ cn1 ~ Jf~ lJTTT&fOT Jn~ Vf[a" cp-f 'fTcITTiT l ~m fm" ~ Ji-~ 
}» fawat il rear 3 
Any person aggrieved by this Orcl!er-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

'l--lT«f ~ cfTT ~&fOT ~:- 

Revision application to Government of India: 

(1) ~ Jell I ~--1 ~ ~, 1994 cfil mu 3fmf -;fl~- csJ·-aTQ' TflZ l=fTJ::@I ~ ~ B ~ £.ITT1 
'cb1 '311'-mu ~ ~~ ~ ~ J@TIB 1J'Rl&fUT ~ JftTR x=m, 'l--ff«f ~, fc@ ~' @Rq 
fcriJTTT, tIT~mt@. ~cr,=rc\lq 'l-fcFf, ~.:wf. ~~: 110001 ~cj~~~ :- 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department or Revenue, LJth Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of 
Section-35 ibid : - 

~-<1 P<i ,/Ji'J. (cp) <lfu ~ cfil ~ ~ -i:in:@' it~ tfft i5 I f.-l cb I~ ~ "fl' fcITTfi 'l-f\J~FlR rrr J-p:f cb I~~ I~ i=J' rrr fcb--m i«; rust at at rvgmr f ret el on? gu ref if, ar ff) rusr+re m ruse if es as fl aver?? 
Fr/4\ a fall iirem a th +area al fewer dens is th 

J l.r "'l 1:,_er.;,,,.. i- J [I "ts eg , tc -.:t • l.,~, ,,:? J • 4 '~t\., ~:~f' J_j , , In case of any loss of goods where the loss occur 111 transit from a factory to a 
°f' "-;;,,_,';-., ~.,,,{,,, .• ,7 · arehouse or to another factory or from one warehouse to another dunng the course 

J:c, ·-;;- \)"1 

- of processing of the goods in a war~ehouse or in storage whether in a factory or in a 
warehouse. 

(n) rta a arse f@fl ug gr fer+f +e year+ea fafrfvr if suit grew anal re 
"' d'". C'l '!Jic'P * furc * l1ifl'@ if sit '1 * <!IF fu,<ft "l'. ~T ~r if ~ % • 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 

payment of duty. 

(U) ~ J cl1 I c'; r\ $1 J cl.11 c';.-J ~ $ 'lflc7R $ ~ ~ ~ ~ 1=!Pl c:B1 ~ % 3fR ~ 01i~~1 
~ ~ tfRT ~ f.:r:n::r ~ ljci l~cf5 ~, JfC1IB $ IDx1 mffif cTT ~ LR <TI~* fcnr J-rRrf.'r:n:r fi 2) 
1998 tfRT 109 IDxT f.:'r]c@ ~ TTQ 'ITT I 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec. 109 of the Finance (No.2) Act, 1998. 

(2) ~ Jclllc';.-J ~ (~ frlqq1c181, 2001 i!?-f.:r:n::r 9 $ Jfc'!T@R!Plfet~ ~~~-8 * 
l fit i, fa and as fa oner fa fess at al- +re a flarge- arr?sat tua arflea arrest a6 
dl-al fat as wt sfet sale- far orient afeg] su ur aiai s al get flf a; sifa re 
3 5-~ if frrm!«f 1$1 $ 'l-JT@R $ ~ $ m'<.f itJ-fR-6 ~ cr1 fild 'l-JI ~ ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(s) ffaore anae+ a emu oref sieea vast gas a eul at suet awq lat eu@ 200/- ilr 
'lflc7R cr1 \JITT!; 3ITT ~ ietieanq ua ea el uiei el cTT i 00 O / - crl ~ ~ crl IJTTll: I 

The revision application shall be accompanied by a fee of Rs. 200 /- where the 
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved 

is more than Rupees One Lac. 

«fl res, belt shiest ea vd «lat awe arflefla unfr or } fet arfler: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ Jcl1\c';rj ~ ~' 1944 crl tfRT 35-cslT/35-~ $ 3-@T@:- 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(2) J cRIRlrul a q[)_-c0 c; it aaru ar-yurt a ararat al arfle, srfleit as yet if W1=fT ~, cb •581:r 
acutest ea ui are arfela aruflaetut (f@tee) al uf@rt @flea ff3awl, arengrave f 2' Tleil, 
ist§i:Jicil '1-fc:R, JfWcTT, W'cwWR, '3iQi:Jc';\istlc';-380004 I . 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmeclabacl: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form 
EA-3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 

place where the bench of the Tribunal is situated. 

(s) af@ su and if aw& pea an@it qi rider slat 8 dl ea per aiet as ferg uflr awl yF 
sufaa d st faseut or-en ifrig ss aura sl gg if} fas feet udl of t au as ferg qnfif 
Jflitffi-q ~ cfTT ~ J.f1m'f <TI~ mcffi cfTT ~ J-{m0 M ~ i I 

r ? 

J 



In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each. 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(5) ~ JITT ~ ~ cl?1 ~ ffl q@ mm c$i JfR i-ft £LTR ~ wm "GITTTT i "GIT 
flan re, ala eura-i a ua elarare artff}eflt aarafrareur (aff@fr) fr, 1982 if fnfga 3 I 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise &% Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fhi res, 3la euiaT caw gad larae art}efl nafrawur (free)y v fa srdleil a 
l=lrim * tjJ<loQJ-!il I (Demand) 'Q;cf ~ (Penaltiy) cpl 10% 1l<f "GflTI c:rTrlT 3-rf.:rcrrif % I~. JfRJcwP=r 
1l<f "GflTI 1 O ~ ~ i I (Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~~-~ JITT~$ ~' ~~cRfo:rc$il=!trr (Duty Demanded) I 
(10) @S (Section) 1 lD ~~Mt.ITITTf "TTr-TT; 
(11) fRear +et @l-tee bsfse ail if®ra; 
( 12 l ~ ~ f.:n:n:rr $ f.:r:n:r 6 $ ~ ti:r ~ I 

~ 1l<f \J[lTI ' ~ ~· * ~ 1l<f \J[lTI c$i ~ ~ JftT@' cITm@ cf,"B ~ @1t 1l<f ~ ~ 
~ lflJT t I 

For an appeal to be filed before the CESTAT, 10% of the Duty &% Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 &% Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(x) amount determined under Section 11 D; 
(xi) amount of erroneous Cenvat Credit taken; 
(xii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ ~ ~ i;rRT ~ ~ ~ 'Bi=fl'J ~ ~ 3l"'lfcff ,~'QT~ fctcrr~ Ql" (fl" -i:ivT 
~ Tfli; ~ ~ 10% ~ ~ '3{fx ~ WcRT c';1J5 fclq1fac1 ITT M c;-06 ~ 10% ~R 'q{ cff1· \JIT 
easel 3 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 
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F.No. GAPPL/COM/STP /3841/2023-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Maganbhai Haribhai Gediya,F 1, Kranti Apartment. 

Bhimjipura, Nava Vadaj, Ahmedabad-380014, (hereinafter referred to as "the appellant") against 

Order-in-Original No. CGST/WT07/HG/8l l/2022-23 dated 27.01.2023 (hereinafter referred to as 
"the impugned order") passed by the Assistant Commissioner, Central GST, Division VII, 

Ahmedabad North (hereinafter referred to as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

AKZPG9539P. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) 

for the FY 2014-15, it was noticed that the appellant has shown income from services in their !TR 

reflected under the heads "Gross Receipt from sales of services (Value from ITR)"filed with 

Income Tax department. Details of the same are as under: 

Ile 

F.Y. Gross Receipt from sales of Service Tax Rate Service tax not/ 

services Short paid 

2014-15 22,65,890/ 12.36% 2,80,064/ 

Accordingly, it appeared that the appellant had earned the said substantial income by way of 

providing taxable services but had neither obtained the Service Tax registration nor paid the 

service tax. The appellant were called upon to submit copies of required documents for assessment 

for the said period. However, the appellant had not responded to the letters issued by the 

department. 

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-V/Div 

VII/A'bacl-North/RPD-UR/81/20-21 elated 27.09.2020 demanding Service Tax amounting to Rs. 

2,80,064/-/- for the period FY 2014-15 under proviso to Section 73 of the Finance Act, 1994. 

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and 

imposition of penalties (i) under Section 77 (1), 77(2) Section 78 of the Finance Act, 1994. 

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 

authority wherein the demand of Service Tax amounting to Rs. 2,21,476/-only was confirmed 

under proviso to Sub-Section (]) of Section 73 of the Finance Act, 1994 along with Interest 

under Section 75 of the Finance Act, 1994 for the period FY 2014-15. Further (i) Penalty of Rs. 

2,21,476/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty 

of Rs. 2,000/- was imposed on the appellant under Section 771) of the Finance Act, 1994 and 

(iii) Penalty of Rs. 1,000/- was imposed on the appellant under Section 77/2) of the Finance Act, 

1994. 



F.No. GAPPL/COM/STP/3841/2023-Appeal 

3. Being aggrieved with the impugned order passed by Lhc adjudicating authority, the 

appellant have preferred the present appeal, inter alia, on the following grounds: 

.., The appellant submitted that the SCIN is vague, cryptic and untenable in law as 11u 

congent finding are given in this and the same deserve Lo be quashed. The adjudicating 

authority has not considered the value of sale of goods while determining the service tax 

liability. 

o The appellant submitted that the SCN is issued on the basis of presumptions and further 

verification was not done in the matter which is not valid. They made reference of the 
case of M/s Quest Engineers & Consultants Pvt. Ltd. Vs. Commissioner, CGST & C 

Ex., Allahbad[202268) GSTL 2345(Tri. All). 

o They submitted that demand can't be raised on the ground merely on the basis of data of 

Form 26AS and ITR. they submitted that the activity of construction of Residential 

Bunglow by the sub-contractors will be also works contract service and valuation of the 

same would be determined as per Rule 2A of Service tax(Determination ol 

Value)Rules,2006 and the 60% abatement on the total recipient is available lo them being 

original work, Besides this as per Noti. No 25/20 l 2-ST elated 20.06.2012,conslruction 

services to a single residential unit that is not part of a residential complex are exempted 

from service tax, 

o The appellant submitted that their remaining income is within threshold limit c111d lhn 

arc not liable to pay service tax. Further they stated that they have uol suppressed any 

fact and the extended period can't be invoked in this case. They prayed Lo set aside the 

impugned 010 and allow their appeal. 

4, Personal hearing in the caseiwas held on 09.01.2024. Shri Pratik Trivedi, Chartered 

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the contents 

of the writlen submission. Further he requested for two days time lo file additional submission 

and the same have been received on dated 15.02.2024 through email. 

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and documents available on record. The issue to be cleciclecl i11 LIie 
present appeal is whether the impugned order passed by the adjudicating authority, confirming 

the demand of service lax against the appellant along with interest and penalty, in the facts and 

circumstance of the case, is legal and proper or otherwise. The demand pet'lains to the period 

F.Y. 2014-15. 

6. l find that in the SCN in question, the demand has been raised on the basis of the Income 

Tax Returns filed by the appellant as · ,,.....,~..... to reply of the departmental letters in 



the remaining part along with interest and penalty. 

7. Now, as per submission before me, It is observed that they were engaged in the business 
of construction service during the F.Y, 20 14-15 and received the total consideration Rs. 

22,65,890/- for the same. They sold the material of Rs. 4,74,0 10/- and the same is considered by 

the adjudicating authority while determining their liability. Therefore one of the contention of 

the appellant that sale of' goods is not considered at the time of adjudication is not tenable. 

Debiting the above from total turnover, the taxable income comes as Rs. 17,91,880/- ou 
of which the appellant has given sub-contracts of Rs. 8,99,602/- to sub contractor for 

construction of individual bunglow. He has furnished 2 Bills issued lo them by Dharmesh Patel, 

Arnbawacli, ramnagm·, Sabmmati" wherein amount for labour and material are shown separately. 

As the appellant contended that the construction service to individual residential unit 1s 

exempted from service tax as per Noti. No. 25/2012-ST dated 20.06.2012 but they failed lo 

submit any contract/supporting document that can establish that the service was provided to the 

individual residential unit. As there was no dispute that the activity is covered under work 

contract service. They have shown amount Rs. I lakh against service portion on which they were 

required to pay the service tax only. However they could have availed the Cenvat Credit of the 
input services provided by the sub contractor. 

The amount Rs. 7,99,602/- was shown against material portion. After debiting the material 

portion amount Rs. 7,99,602/- form Rs. 17,91,880/- the net taxable value for the appellant for 

service tax purpose comes as Rs.9,92,278/-. Further the appellant claimed that they were eligible 

for the threshold benefit as per Noti .No 33/2012 dated 20.06.2012. While going through the ITR 

furnished by the appellant for the F.Y. 2013-14 it is seen that they have shown Rs. 33,15,264/- as 

labour income. Hence they are not eligible for the threshold exemption during the F.Y. 2014-15, 

8. In view of the above discussion, I am of the considered view that the appellant is liable to 

pay service tax on the taxable value Rs. 9,92,278/- which comes as Rs. 1,22,646/- for the activity 

performed during F.Y. 2014-1.5 and the same is recoverable from them along with the interest 
and penalty. 

9. In view of above, l passed the following order in appeal: 

9.1 I uphold the service tax demand of Rs. 1,22,646/- only under the proviso to subsection ( l) 

of section 73 of the Finance Act,1994; 

J 
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/ 
9.2 Interest as applicable, under section 75 of the Finance Act, 1994 is also recoverable on the 
service lax amount as per para 9.1; 

9.3 I uphold the penalties under section 77(l)(a), 77(l)(c) and 77(2) of the Finance Act,1994 

9.4 I uphold the penalty under section 78 of the Finance Act, 1994, equal to the service lax 
upheld in para 9 .1 above. 

The appeal filed by the appellant stands disposed of in above terms. 

Attested 

g 
Manish Kumar 
Superintendent(Appeals), 
CGST, Ahmeclabacl 

By RP AD / SPEED POST 
To, 
M/s. Maganbhai Haribhai Gediya, 
F 1, Kranli Apartment, Bhimjipura, 
Nava Vadaj, Ahmedabad-380014 

The Assistant Commissioner, 
CGST, Division-VII, 
Ahmedabad North 
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* Appellant 

Respondent 

Copy to: 
I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone 

12) The Commissioner, CGST, Ahrneclabacl North 
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) 5) Guard File 
6) PA file 
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