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(<T) 
~ fcpm Tf[IT I sfl st-reia Gl-, orrgat (erflei) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

('cf) ufRT clITT qft ~ / 21.02.2024 
Date of Issue 

() 
Arising out of Order-In-Original No. 101/DC/D/VM/22-23 dated 15.2.2023 
passed by The Deputy Commissioner, CGST, Division-Ill, Ahmedabad North 

'31 c\l <.1 cf> a f cITT -;::ni:r JrR 1IBT 1 Sangitaben Dashrathbhai Dodiya 
('9) Name and Address of the 68, Mukhinu Daily Dodar, Sananding 

Appellant Ahmedabad - 380058 

ails rft st srflt-smear et sridls srgra aar # at as s« an?ar a ft varfRafe f aaTg ·1u «erH 
rfa1¢ sit srfler srrar qGeror arraaa Neda ax «aaT d, slur f get an?at a fr sa st «+sat 3i 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

r7a tat a1 qalerur snaa: 
Revision application to Government of India: 

(1) ~ ~ ~ ~. 1994 # mu 3fITTf ~ ~ ~ lTT+fffi t m if~ mu~ 
'3-f-mu ~ i;i-~ ~ ~ 3fffi ~e=fUT ~ 3T~ «m, m{cf ~. f<TTf ~. ~ fct'lTT<T, 
'iTTm ~. ~ cfrr ~, mR lTTlf, .ii~: 11 ooo 1 ~ # ~ ~ :- 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid: 

(s) f? +1M fit erf a 4et if sra ft arf@aux art e ft+ft rover 4T srq a1eat +f ar fa+ft 
rveu t a? wverus i r t on? zu 4f if, a7 f#ft ve1I aT rver if wig as fefl aw@art if 
aT ft+ft rss1ms it at +er 4it tear a &lsua gs all 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse. 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

('Ef) atfcp:r m # m ~ ~ ~ ~ ~ ;;n- ~ ~ llPr # ~ t 3th:~ aTR!/T ;;n- ~ 
mu~ f.l<p:r ~ lJctl~cfi ~. aT1fuvr ~ fil"TT 1TTfta- <ll" WPf 1R ,rr ~ if Fcr-a- ~ err 2) 1998 
rd 109 a1a flt fg mu ghn 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) ~ m ~ (al1fuvr) f.-1 •Pll c1 Jl, 2001 # fr4+ 9 a; siafa fafafeg vqa +ieur su-8 i at 
~ if, ~ 3TR!/T ~ "STTT1 3TR!/T ~ ~ ~ cftrr lITTf ~ '41ct<:~~-3TR!/T ~ 3T1IB'f 3TR!/T # ~-~ 
~ ~ m~ '3"ITT ~ fcf;.:n- ~ ~1 ~ m~ "€ITclT ~ cfiT ~!/flit~ 3fcf1TTr mu 35-~ if 
faff?ta 4it a gars a uqa a ura £1err-6 rt 4r fa «ft al+ft feg 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) f@for sraa a ara if iwu <aw ua nra w4a a1 st aw slat el 200/- flu qraia 4l 
orTu sit< oral iuttt ua au s s4rat it at 1000/- 4it fits gate fit orgy 

The revision application shall be accompanied by a fee of Rs.200 /- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

ftr gt-, after acutes «tot ui tar ax srfl«flt +arutfbt a ft srfle: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~m~~. 1944#mu35-.ft/35-~~3fcf1Ta:- 
under Section 35B/ 35E of CEA, 1944 an appeal lies to:- 

(2} s:!wRIF€la qf{-ajq if~ ~ ~ ~ # al1fuvr, ~ ~ +TT+m if mm ~, ~ 
m ~ ~ WfTCfl"{ ~ ~ (fum} # ~ ~ ~. a!(illqlcsllq if 2nd +ITTTT, 
a=H1fl wa+, sruar, f@trait, srgHaTaTa-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. ~---::::~ ..,.>:<i, '1<ffr1., o tag, ',, 

Z ~ ~.- ·~ 
:.:,'v "":,.. 7 , _,, 2 



(3) af st smear # 4& qr smeit a wast lat d at 9ts 4er itet a ferg fir aw guai+ svfn 
an fur sonar feg st au a @a g «ft fa far 8l af au a ferg qafRaf? erftefre 
qrurfrazor it ua spflM at a+flu «aux at ua snaea faaT sraT f 

In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4l .. 4141~4 !{rli ~ 1910 "4"~ ~ ~ ~ -1 ~ ~ f.tmm fcl>Q: 3l¥R ~ 
maa+ 4rem?at raff@afa frrvfur tfat a sat +f @la 4it a sf@us 6.50 #it a urareta 
!{rli ~ ~ ~ ~ I 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(5) s+site iaifra writ at friar 4Gt atat fruit 4it site ft sara smaftfa fut spar d sit +flu 
ta, a+flt sure+ ta ua tara spfl«flat uratf@rot (ff fr) ftr, 1982 i ~ t:1 

Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) oo !{rli, ~ m !{rli ~ ~ ~ ~ (fum) ~ m 3f1ftm ~ lTTllir 
if cfido4ili~, (Demand)~·~ (Penalty) cfiT 10% 1rf "PTT~~ t1 ~. ~ 1rf "flTT 
10 ~ ~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~ ~ !{rli ~ ~ ~ ~. ~nflt;r ~ ~ ~ llilT (Duty Demanded) I 

(1) m (Section) 11D a aa fRuff?a <uf@; 
(2) ft;r.rr~~~~ufu"4°; 
(3) tide afee frait # ft+r 6 a aea 3a zuf@ 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) W olR~f ~ '.ITT1 ap:rn;r ~ ~ ~~ ~ !{rli 3P-lcff !{rli <TT~ fc1i:ll~cl it°-ci'I- BT1f ~ lfC; 
st a 10% q1at+ y< sit oral aat evs faatfea wl «a avs a 10% quart 4< 4it or «aft an 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalt , · in dispute." 

,a.fcl.,, l?<i ''<Jlie, 
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F.No. GAPPL/COM/STP/4978/2023-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Sangitaben Dashrathbhai Dodiya, 68, Mukhinu Daily,. 

Dodar, Sanand, Ahmedabad-380058, (hereinafter referred to as "the appellant") against Order-in 

Original No. 101/DC/D/VM/22-23 dated 15.02.2023 (hereinafter referred to as "the impugned 

order") passed by the Deputy Commissioner, Central GST, Division III, Ahrnedabad North 

(hereinafter referred to as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

BZNPD8659P. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) 

for the FY 2016-17, it was noticed that the appellant had earned an income of Rs. 10,56,447/ 

during the above period, which was reflected under the heads "sales of services (Value from 

ITR)" filed with Income Tax department but neither got registration from service tax authorities nor 

paid any service tax. Details of the same are as under: 

F.Y. Sales of Service as per Sales of Service as per Service tax not paid 

ITR ST-3 

2016-17 10,56,447 00 1,58,467 

Accordingly, it appeared that the appellant had earned the said substantial income by way of 

providing taxable services but had neither paid Service Tax nor shown in their service tax return. 

The appellant were called upon to submit copies of required documents for assessment for the said 

period. However, the appellant had not responded to the letters issued by the department. 

2.1 Subsequently, the appeilant were issued Show Cause Notice No. 

III/SCN/AC/Sangitabendodiya/1 86/21-22 dated 21.10.2021 demanding Service Tax amounting 

to Rs. 1,58,467/- for the period FY 2016-17 under proviso to Section 73 of the Finance Act, 

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; 

and imposition of penalties (i) under Section 70, 77 ( 1 ), 77(2) Section 78 of the Finance Act, 

1994. 

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 

authority wherein the demand of Service Tax amounting to Rs. 1,58,467/- was confirmed under 

proviso to Sub-Section (L) of Section 73 of the Finance Act, 1994 along with Interest under 

Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i) Penalty of Rs. 

1,58,467/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty 

of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act, 1994;(iii) 

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 
·? g 

1 994 and (iv) Late fee /Penalty was imposed under th ., Finance Act, 1994 read 

with Rule 7C of the service tax Rules, 1994. 

? 



F.No. GAPPL/COM/STP/4978/2023-Appeal 

3. Being aggrieved with the impugned order passed by the adjudicating authority, the 
appellant have preferred the present appeal, inter alia, on the following grounds: 

• The appellant submitted that he was engaged in the business of Local Transporter during 

the F.Y. 2016-17 and received consideration of Rs. 10,56,447/- against the same. Out of 

the total Turnover, Rs.8,80,803- is covered under Reverse Charge mechanism for 

service tax purpose and the remaining is within the basic threshold limit. Therefore, they 
are not liable for pay Service tax. 

• The appellant submitted that they were not registered with the service tax department and 

to pay the pre-deposit amount they applied for temporary STC No. and the same was 

obtained late as the website was not working properly at that time. Therefore the delay of 

5 days in filing appeal was occurred. They requested to consider their condonation for 
delay application. 

• Further, they submitted that as they have not received any order, they requested for 

duplicate copy of impugned OIO and the same was received by them on 03.05.2023 from 

the department. They prayed to set aside the impugned OIO and allow their appeal. 

4. Personal hearing in the case was held on 06.02.2024. Shri Harish H. Patel, Chartered 

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the written 
submission and requested to allow the appeal. 

5. On going through the appeal memorandum, it is noticed that the impugned order was 

issued on 15.02.2023 and delivered on dated 03.05.2023 to appellant. The present appeal, in 

terms of Section 85 of the Finance Act, 1994 was filed on 07.07.2023, i.e. after a delay of 05 

days from the last date of filing of appeal. The appellant have along with appeal memorandum 

also filed an Application seeking condonation of delay stating that due medical issue there was a 

delay of 05 days in filing appeal which was required to be filed on or before 02.07.2023. 

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking 

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed 

within a period of 2 months from the date of receipt of the decision or order passed by the 
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the 

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow 

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the 

appellant was prevented by sufficient cause from presenting the appeal within the period of two 

months. Considering the cause of delay given in application as genuine, I condone the delay of 
05 days and take up the appeal for decision on merits. 

7. I have carefully gone through the facts of the case; grounds of appeal, submissions made 

in the Appeal Memorang~~\?9' ir"~ cuments available on record. The issue to be decided in the 

~
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F.No. GAPPL/COM/STP/4978/2023-Appeal 

present appeal is whether the impugned order passed by the adjudicating authority, confirming 

the demand of service tax against the appellant along with interest and penalty, in the facts and 

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period 

F.Y. 2016-17. 

8. I find that in the SCN in question, the demand has been raised on the basis of the Income 

Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in 

time. Further they also failed to attend the personal hearing and file their reply/submission before 

the adjudicating authority, Therefore, the adjudicating authority adjudicated the matter ex parte 

and confirmed the demand along with interest and penalty. 

9. In the written submission, they have claimed that they are local transporter" while in 

their Income Tax Return for the relevant period, the nature of business is shown as "travel agent, 

tour operator". Both the stands are contradictory and need verification. 

Further, they have claimed that their turnover is below threshold. While in the previous 

year their turnover as per the ITR is 1 9,36,156/- which appears to negate the possibility of 

threshold exemption. Availability of exemption benefit as per Not. No. 33/2012 needs 

verification. 

10. In view of the above discussion, I am of the considered view that the matter needs to be 

remanded. The order was in any case passed ex parte. 

11. In view of above, appeal is allowed by way of remand. 

The appeal filed by the appellant stands disposed of in above terms. 

Attested 

\✓
Manish Kumar 
Superintendent(Appeals), 
CGST, Ahmedabad 
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To, 
Mis. Sangitaben Dashrathbhai Dodiya, 
68, Mukhinu Daily, Dodar, Sanand, 
Ahmedabad-380058 
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Appellant 

Respondent 
The Deputy Commissioner, 
CGST, Division-III, 
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Ahmedabad North 

Copy to: 
I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone 
.2) The Commissioner, CGST, Ahmedabad North 
3) The Deputy Commissioner, CGST, Division III, Ahmedabad North · 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) 5) Guard File 
6) PA file 
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