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qfRa fguy +1ea / st snreia oer, argad (erflei) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 
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Arising out of Order-In-Original No. 117 /DC/D/VM/22-23 dated 17.2.2023 (e) 
passed by The Deputy Commissioner, CGST, Division-III, Ahmedabad North 
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(N) Name and Address of the 33, Shantanu Society Near Hajari Mataji Temple, 
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ail& fr set srfla-sneer et sr+idly sraqa aar d at as s an?a a fa qarfRaf 4)9 aarg a1g «er 
srfal at spfter arrear gr'leror snare+ reaa a Haar d, slut fa t anear # flsa; it Haar d 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) ~ ~ ~ ~. 1994 # um 3RRI" .fR- ofcfnJ; 1TTI: ~ t ~ B" ~ um <fir 
'3'T-um t )("~ ~ t 3Tcf1Rf ~~ ~ arUR Bffi, ~ ~. m ~. ~ fct'lWf, 
'i:11~ ~. ~ ~ ~. "ffiR ll'TlT, ~ ~: 11000 1 at 4ir sn+ft nfev : 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid : 

(q>) <!ft +ITT1 cfiT ~ t ~ B" '5fof iJ;"m ~1~9il( ffi ~ fcl:im 'i-!Osllll{ <TT 3Pf 9il{©I~ B" <TT fcl:;m 
'i-1 Os Ill I { ~ ¢ 'i-1 Os Ill I { ?t +ITT1 B" ~ gQ: +rflt B", <TT fct:;m 'i-!OS llll ( <TT ~ * ~ ~ fct:;m 9il {©I~ ?t 
<IT fcl:im 'i-1 Os I • I I { ~ ~ ~ cfiT ~ t ~ ~ ~ I 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse. 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are s 

exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

(er) atFcm m # m ~ t 'TfcfR t ~ \lft' ~ ~ lfA #,rt! 3fR ~ 3JR!<f \lft' ~ 
mu~ mlT t ljctl~cfi ~' 3f1:ITTf t filU q-r"fur cfl" ™ qz <TT olR if fcIB ~ (;:i" 2) 1998 
mu 109 IDU~~ ~Ql"I 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) ~ m ~ (ar:ITTr) f.i~Fl lclJl, 2001 t m1T 9 t 3TTflTcf fclf.iR'!5! ™ ~ ~-8 if <TT 
~ if, ~ 3ITT".!?T t m 31R.!?T ~~"ft cft'l" lTTB" t '41ct<:~c-t-3TR.!?T ~ 3f1:ITTf aTR.!?T # <TT-<TT 
~ t m~ ~ ·~ fcfi<TT ;;rr,:rr ~1 ~ m~ mar ~ cfiT ~ .!?flit t 3TTflfu rra 35-s if 
f.l"&ffi:cr Wt 'TfcfR t ~ t m~ iraTR-6 ~ # m '+fr~ ~I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) ~ ~ t m~ \lfW ~ ~ ~ ~ ffl <TT~ cfi+f WctT ffl 200 /- m 'TfcfR # 
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The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

ftar gt+, afta gene+t tea ua tar ax arf)flu urutfarxur a; fa spf)ea: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

( 1) ~ m ~ ~. 1944 # mu 3S-;ft;3s~~ ~,. 3TTflfu:- 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(2) z:iwR!F€ia qf{~~ if~ ~ t 3ffficTT # ar:mr, 3l7fuTT t ~ if B1llT ~, ~ 
m ~ ~ ~ ~ ~ (ffim) cfit ~ ~ ~' ~€.l_l-l~l<Sfl~ if 2nd TfRT, 
cilgl-llJl. Wfrr, 3TTRCTT, f~TUR•TT•R, ~€.l_l-l~icill~-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any no :nate · blic sector bank of the 

& , /, place where the bench of the Tribunal is situated. 'J~ 'o,",.r. c,,,.,, ;r,,-
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(3) ~ ~ 31R!<T it 91{ ~ 31R!<TT qi]" ~!<T WcTT ! cTT ~ ~ 3TIG~T t ~ tfm:r qi]"~~ 
~ ~ fcl;.rr \lfriTT ~ ~ a~ t ~ gQ." m fcl; ram ~ ffl ~ m t ~ ~~~ ~ 
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. 

(4) r<Jl<ll~<l ~ ~ 1970 ~~ ~ # ~ -1 t ~ f.turfur ~ ~ ~ 
~ ~ ~31R!<T ~~~ f.:tffl ~ t 3TR!<T it~ ~ cfil" ~ >ITTf1R ~ 6.50 ~ qi]" r<J I <l 1~ <l 
star feare usi @lat aifguy 

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(si ~ ai'tl:: ~ ~ ~ ~ m ™ m.:rr # ai'tl:: m 't1fri, ~ ~ ~ t ~ oo 
~. ~ m ~ ~ ~ ~ ~ (cfi I <ltfcl fu) R<m, 1982 it~ ~I 

Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) oo ~. ~ m ~ ~ ~ ~ ~ (~) ~ m ~ t ~ 
it cfidoll~ii1 (Demand)~~ (Penalty) qi]" 10% irf "flTT ~ ~ !1 ~, ~ irf "flTT 
10 cJiW ~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~ ~ ~ 31tt ~ t ~. !<~ ~ ~ # lTT<T (Duty Demanded) I 

(1) is (Section) 11D a aea fRuffta uf@; 
(2) frat +ta a+de afee 4it uf@re; 

(3) de »fee fr+it a fraa 6 s aea 3a uf@r 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit ta.ken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ 3TR!<T t >ffit ~ ~ t B+r&T ~ ~ ~ ~ ~ ~ Fclc!1Ra w m lTT<T ~ ~ 
ah 10% gait<sitsnefaawavs faif@adlaaavs10% yam4tsruaftd  

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." ~ 1,ci '<10 
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F.No. GAPPL/COM/STP/176/2024-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Kaushik Kalidas Patel, 33, Shantanu Society, Near Hajari 
Mataji Temple, Sanand, Ahmedabad-382110, (hereinafter referred to as "the appellant") against 

Order-in-Original No. 117/DC/D/VM/22-23 dated 17.02.2023 (hereinafter referred to as "the 

impugned order") passed by the Deputy Commissioner, Central GST, Division III, Ahmedabad 

North (hereinafter referred to as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding STC No. 

ALHPP2345RST00 1. On scrutiny of the data received from the Central Board of Direct Taxes 

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs. 

29,98, 184/- during the above period, which was reflected under the heads "sales of services (Value 

from ITR)"filed with Income Tax department. Details of the same are as under: 

F.Y. Sales of Service as per Sales of Service as per Service tax not paid 

ITR ST-3 

2016-17 29,98,184/ 00 4,49,728/- 

Accordingly, it appeared that the appellant had earned the said substantial income by way of 

providing taxable services but had neither paid Service Tax nor shown in their service tax return. 

The appellant were called upon to submit copies of required documents for assessment for the said 

period. However, the appellant had not responded to the letters issued by the department. 

2.1 Subsequently, the appellant were issued Show Cause Notice No. 

III/SCN/ AC/KaushikPatel/176/21-22 dated 21.10.2021 demanding Service Tax amounting to Rs. 

4,49, 728/- for the period FY 2016-17 under proviso to Section 73 of the Finance Act, 1994. The 

SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and 

imposition of penalties (i) under Section 70, 77 (1), 77(2) Section 78 of the Finance Act, 1994. 

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating 

authority wherein the demand of Service Tax amounting to Rs. 4,49,728/- was confirmed under 

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under 

Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (i) Penalty of Rs. 

4,49,728/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty 

of Rs. 10,000/- was imposed on the appellant under Section 77(1) of the Finance Act, l 994;(iii) 

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 

1994 and (iv) Late fee /Penalty was imposed under the Section 70 of the Finance Act, 1994 read 

with Rule 7C of the service tax Rules, 1994. 

3. Being aggrieved with the impugned order passed , · ating authority, the 

appellant have preferred the present appeal, inter alia, on thief is: 

·2 r 3 · m 
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• The appellant submitted that the demand is raised on the basis of difference between the 

Turnover declared in Income tax return, Form 26AS and turnover declared in Service tax 

return. Their income was fully exempted from service tax as per Notification No. 

25/20 12-service tax dated- 20th june, 2012 and they are not liable for pay any service tax. 

• Further they stated that the Appellant i.e. KAUSHIK KALIDAS PA TEL was engaged in 

the business of Transportation of Agriculture produce during the F.Y. 2016-17 and the 

consideration Rs. 29,98,184/- was received against the same. This income is exempted 

from service tax as per Mega Exemption Notification No. 25/2012-service tax dated- 20 

June, 2012.the relevant extract is reproduced as under: 

21. Services provided by a goods transport agency by way of transport in a goods carriage of,  

(a) agricultural produce; 
(b) ...; 
(c) to (i)....; 

• The appellant submitted that they have received the impugned 010 on 28.04.2023. As 

per the Service Tax norms the appeal was required to be filed within 60 days from the 

date of the communication of the Order but due to unavoidable medical issue the Appeal 

filing paperwork was delayed and the Appeal was filed after 60. Therefore, they 

requested to consider condonation request and prayed to set aside the impugned OIO. 

4. Personal hearing in the case was held on 06.02.2024. Shri Harish H. Patel, Chartered 

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated the written 

submission and requested to allow the appeal. 

5. On going through the appeal memorandum, it is noticed that the impugned order was 

issued on 17.02.2023 and delivered on dated 28.04.2023 to appellant. The present appeal, in 

terms of Section 85 of the Finance Act, 1994 was filed on 07.07.2023, i.e. after a delay of 09 

days from the last date of filing of appeal. The appellant have along with appeal memorandum 

also filed an Application seeking condonation of delay stating that due medical issue there was a 

delay of 09 days in filing appeal which was required to be filed on or before 27.06.2023. 

6. Before taking up the issue on merits, I proceed to decide the Application filed seeking 

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed 

within a period of 2 months from the date of receipt of the decision or order passed by the 

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the 

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow 

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the 
appellant was prevented by sufficient cause from ~~,te appeal within the period of two 
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months. Considering the cause of delay given in application as genuine, I condone the delay of 
09 days and take up the appeal for decision on merits. 

7. I have carefully gone through the facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and documents available on record. The issue to be decided in the 

present appeal is whether the impugned order passed by the adjudicating authority, confirming 

the demand of service tax against the appellant along with interest and penalty, in the facts and 

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY 
2016-17. 

s 

8. I find that in the SCN in question, the demand has been raised on the basis of the Income 

Tax Returns filed by the appellant as the appellant failed to reply of the departmental letters in 

time. Further they also failed to attend the personal hearing and file their reply/submission before 

the adjudicating authority, Therefore, the adjudicating authority adjudicated the matter ex parte 

and confirmed the demand along with interest and penalty. 

9. Now, as per submission before me, It is observed that the main contention of the 
appellant is that they are engaged in the business of Transportation of Agriculture produce. They 

have submitted the copies of the sample invoices/bills raised to various service recipients. While 

going through the above bills it can be seen that they have transported the agricultural produces 

and received consideration for the same and this income is exempted from service tax as per 

Entry no 2l(a) of the Notification No. 25/2012-service tax dated- 20 June, 2012. 

From the above, it appears that they are engaged in providing transportation service of 

agricultural produces. Hence the activity carried out during the F. Y 2016-17 doesn't attract 

service tax liability and the contention made by the appellant appears to be sustainable. 

I 0. In view of the above discussion, I am of the considered view that the activity carried out 

by the appellant during the F.Y 2016-17 is outside of the purview of service tax. Since the 

demand of Service Tax is not sustainable on merits, there does not arise any question of charging 
interest or imposing penalties in the case. 

11. In view of above, the impugned order is set aside and the appeal is allowed. 

The appeal filed by the appellant stands disposed of in above terms. 

Attested 
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Manish Kumar 
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