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(r) pg cI tie / File No. GAPPL/COM/STP/50/2023] { _9.'(rc) 

(a) srflet or&au ienei feia/ AHM-EXCUS-DQ2~Af'P-235/23-24 and 13.02.2024 
Order-In -Appeal and date 

(<T) mfTcl"TTP1TTTfm/ sf areie Gl, errgaea (erf}et) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

('tf) rel re? al faaia / 20.02.2024 
Date of Issue 
Arising out of Order- In-Original No. GST-06/D 

(e) VI/O&A/578/ ANIRBAN/AM/2022-23 dated 10.2.2023 passed by The 
Assistant Commissioner, CGST Division-VI, Ahmedabad North 

· Ji 41<:1 cf> af a 1111 Jfrx "CfcTT 1 Anirban Parthsarthy Duppa Gupta 
('9) N arne and Address of the L-301, Safal Parisar-1 Near Royal Arohi Bunglowing 

Appellant South Bopal, Ahmedabad - 380058 

ails fRt se srfl-smear et sridls srgra 4tar # at as sw star a fa qqrfRafa fl aaTg 31g «err 
. 3ITTJW <fil" 3l'fu;r 3McfT ~~~~cg~ t, ~ fct ~ a"{Rl(f ~ ~ ~ ~ i, 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) ~ m ~ ~. 1994 # mu 3TTfq ,fr¾- ~ ~ ~ ~ om:# ~ mu <fil" 
sy-n1a a ya4 4was a sia+fa 4+{eror sraa srfr+ #fa, w1ta taus, f@a +iaita, <ores f@wr, 
atft ifr#, sfta+a 4rs raa, ite sf, as fRfl: 110001 #it 4it on+ft fey : 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid : 

(<F) ~ +m1 # ~ ~ ~ # ~ ~ Q.IRc/ilZ m it fclim- ~as1,11z "lTT 3frlj" c/ilZ<stl~ # "lTT fclim 
'l-{us 1•11( ~~~as 1•11( # +m1 ~ ;;mt gQ; +TTlT #, "lTT fclim- 'l-{ust•II( lfT ~ # ~ ~ ~ cfil(€l I~ # 
at fft set it at rer 4it flat a las gs all 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse. 

(a) raares fa+ft <rg at eat it fruffaa 1er v< r +mer as ff+rfur if suit :® " I®fV 
serer »fa&#ma#srra+aesnsraammfaa e' ,. ,. , " .. 1 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

(1) f? pa aw gait fg far ea a are (Rutt a qzra at) frrufa feat sit 41et dTn 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

('cf) affit+r m # m ~ ~ ~ t ~ \lfl" ~ ~ lflrlf # <Ji t 3i'R ~ 31R~T \lf\" ~ 
mu~ f.ppr t fF11Rl9i ~, 3l1fu;i- t wu -crrfui- c!l' ~~<TT~ it Fchr ~ (rf 2) 1998 
mu 109 IDU ~ ~ lfQ; "@I 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) afra seuraa gt+ (pftr) frr+raft, 2001 # fry 9 siafa faffeg ya dear su-8 if at 
~ if, mqq 31R~T t -srfct 31R~T mqq ~ ft" cft.r l!TTf t 41ct<-'i:<:1-3TR~T ~ 3l1fu;i- 31R~T # ~-~ 
~ t ffl~ '3"Rcf 3TTffl mT ;;rr;:rT ~I m m~ I.SITctT ~ cfif ~ ~~ t 3TTflTct' mu 35-~ if 
fRuffta 4it a qat a qa a ura £rs-6 #rent 4it fet ft @i+ft if@g] 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and· shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) f@fa sra a ura wist iw <at ua wra wu a1 suet a lat eut 200/- fr gqae 4t 
or7q sit wist ivuar tua area @ surer it at 1000/- ft 4its q4are 4it orgy 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved 
is more than Rupees One Lac. 

ft+rr ates, a+flt acuter tvs ua ear a srflflu urutfrar a fa srflt: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~m~~, 1944#mu35-.fi/35-~%3TTfllct':- 
Under Section 35B / 35E of CEA, 1944 an appeal lies to: 

(2) JwR!f©a qf{~~ it~ ~ t 3AlcIT # 3Pfu;i-, 3f9l"<:1T t ~ if~ ~, ~ 
sv1as {ta uj arax spflflu uruifrats (f@rsee) 4it 9@a+ rftr fifea, srararare if 2@ mar, 
a3Hf was, sruar, firer«mist, taH«1a1<-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2@floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate pub· of the 
place where the bench of the Tribunal is situated. 
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(3) af sumer fa& a resit aw «ur@er ilar d at ls a sitea fru flt a grains svfa 
an t frat on+r nfegg se aaa a le gu ft fa ferar &t a # as ferg qarf@af? spftefle 
~ cfi1" 1:!;cfi ~?:fr~~ cfi1" 1:!;cfi ~ ml" \lJTTIT t I 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) r4141<.14 ~ ~ 1970 ?:f~ ~ cfi1" ~-1 ~ 3TTflTcl" f.tITTRcf fcl;-Q: ~ '3ul 
~ ?:fr ~aITT:!/T ?:f~?.TTTf f.rof<R ~ ~ aITT:!/T if B" ~ cfi1" ~ >ITTrTT ~ 6. 50 ~ cfiT r4 I 4 I <.14 
area feae M+ al+it wife@ I 

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(5) sa sit iifa mr+it at fpiavr at art fruit 4it sits m ~,n;=r ~ ~ \lJTTIT t ;;n- m+rr 
sroa, a+flt sent<n gtva ua tanax srflflet uraif@raror (amuff@fr) ftur, 1982 if ftfga di 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) ft+ur stoves, a+flt scvaT stva ua tarax srfleflet atuif@aor (f@see) u f? srfteit a +a 
if i:fido1.P-iii1 (Demand) ua is (Penalty) cfiT 10% ~ ~ ~ 3lf.lm ti ~' ~ ~ ~ 
10 <Fm"~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~ ~ ~ 31h: ~ ~ 3TTflIB, !/TTfit;r ~ ~ # lff1T (Duty Demanded) I 

(1) eie (Section) llD ~~f.tmft:cr~; 
(2) frat ·1era @de »fee ft <uf@rev; 
(3) ~ ~ f.t,:p:n- ~ ~ 6 ~ ~ ~ U.WI 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) ~ aITT:!/T ~ m ~ ~ ~ ~&T ~ ~ a:r~ ~?:fr~ fclq ,Fe.a "@" GT lll1T fcl;-Q: "lllJ; 
stva # 10% qrais < silt oral tat ave fsatf?a wt aa ave # 10% {+Iait y< fit ·it tafl d 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 
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F.No. GAPPL/COM/STP/50/2023-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Anirban Dutta Gupta, L-301,Safal Parisar 

1,Near Royal Arohi Bunglow, South bopal, Ahmedabad - 380058 (hereinafter referred to as 

"the appellant") against Order-in-Original No. GST-06/D-VI/O&A/578/ Anirban/AM/2022-23 

dated 10.02.2023 (hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central GST and C. Ex., Division-VI, Ahmedabad North (hereinafter referred 

to as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant was holding STC No. 

ALJPGI 2 l 8RSD00 1. On scrutiny of the data received from the Central Board of Direct Taxes 

(CBDT) for the FY 2016-17, it was noticed that the appellant has shown less income in their 

ST-3 returns in compare to the amount shown under the head "Gross Receipts from Services" 

in ITR filed with the Income Tax department. Details of the same are as under: 

F.Y Differential Value of Income Service tax not paid in Rs. 

in Rs. 

2016-17 3,52,036/ 52,805 

Total 3,52,036/ 52,805/ 

Accordingly, it appeared that the appellant had short paid the Service Tax during the 

above period. The appellant was called upon to submit copies of relevant documents for 

assessment for the above said period. However, the appellant had not responded to the letters 

issued by the department till the SCN issued. 

2.1 Subsequently, the appellant was issued Show Cause Notice No. GST 

06/04/1330/Anirban/2021-22 dated 12.10.2021 demanding Service Tax amounting to Rs. 

52,805/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the 

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the 

Finance Act, 1994 and imposition of penalties under Section 77 and Section 78 of the Finance 

Act, 1994. 

2.2 The Show Cause Notice was adjudicated vide impugned 010 by the authority wherein 

the demand of Service Tax amounting to Rs. 52,805/- was confirmed under proviso to Sub 

Section (1) of Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the 

Finance Act, 1994 for the period from FY 2015-16. Further (i) Penalty of Rs. 52,805/- was 

also imposed on the appellant under Section 78 of the Finance Act, 1994; and (ii) Penalty of 

Rs. 10.000/- was imposed on the appellant under Section 77 of the Finance Act, 1994, 

4 



F .No. GAPPL/COM/STP/SO/2023-Appeal 

3. Being aggrieved with the impugned order passed by the adjudicating authority, the 

appellant have preferred the present appeal, inter alia, on the following grounds: 

• The appellant submitted that they are a proprietary firm engaged in the business of 

providing Service of Designing in field of film making, photography and architecture 

etc. and registered under Service Tax. They appeared on personal hearing on 

20.01.2023 before the adjudicating authority and submitted the detailed working of the 

differences value of Income Tax Return and ST-3 Bu the adjudicating authority 

without giving any further notice passed the OIO which is bad and illegal. The 

adjudicating authority erred in concluding that the appellant had suppressed facts with 

mala fide intentions to evade tax. The imposition of the penalties is therefore arbitrary, 

bad and illegal. 

• The appellant submitted that the order passed by the adjudicating authority is against 

facts, equity and law and therefore it is bad and illegal. The invocation of extended 

period of limitation under proviso to Section 73(1) of the Finance Act is wholly without 

jurisdiction, arbitrary and illegal. 

• The appellant submitted that in the P&L statement for the relevant period, the income 

is booked along with the service tax amount Rs. 3,02,103/-. As per Mercantile system 

of accounting, they have booked TDS of Rs. 62,770/- on their Invoice which is booked 

in Profit and loss account in the March 2017. But as they follow cash system of 

accounting and also the Service is provided in Q 1 of FY 17-18, we have shown full 

Invoice in period Ql of FY 17-18. They have furnished Ledger account in this regard. 

Reimbursement of Rs.45,413/- ledger accounts for FY 2016-17 is bifurcated into two 
- 

parts. First Rs. 36,031/- from Kingdom and Rs.9,382/- from Sama Jewellery. Ledger 

copies are also furnished. 

• They stated that difference of accounting method has led to subject difference. They 
have paid the applicable service tax on the all income. Since there is no service tax 

liability on their part, they requested to consider their submissions and allow their 

appeal. 

4. Personal hearing in the case was held on 07.02.2024.Shri Hardik H. Shah, CA 

attended for personal hearing on the behalf of the appellant. He reiterated the contents of the 

written submission and requested to allow their appeal. 

5. I have carefully gone through the facts of the case, grounds of appeal, submissions 

made in the Appeal Memorandum, during the course of personal hearing and documents 

s 
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F.No. GAPPL/COM/STP/50/2023-Appeal 

available on record. The issue to be decided in the present appeal is whether the impugned 

order passed by the adjudicating authority, confirming the demand of service tax against the 

appellant along with interest and penalty, in the facts and circumstance of the case, is legal 

and proper or otherwise. The demand pertains to the period FY 2016-17. 

6. I find that in the SCN in question, the demand has been raised on the basis of the 

Income Tax Returns filed by the appellant as the appellant failed to reply of the departmental 

letters in time. Further they also failed to clarify their issue before the adjudicating authority, 

Therefore, the adjudicating authority adjudicated the matter and confirmed the demand along 

with interest and penalty. 

7. Now, as per the submission filed before me, It is observed that the appellant is 

engaged in the business of providing Service of Designing. They are registered with the 

Service Tax department, paying service tax and filing their ST-3 returns. 

During the F.Y. 2016-17, they have shown total amount of Rs.23,81,778/- in their 

ITR as well as in P&L statement as income. Out of above, they received amount Rs. 32,577/ 

as honorary/salary income from NID and the same was not liable to service tax. Further, They 

also booked TDS income of Rs. 62, 770/- in the month of Mar-2017 but the service was 

provided in the 1' quarter of subsequent F.Y. 2017-18 and the amount was also considered in 

the St-3 return of the said period for service tax purpose. The same is supported by the Re 

conciliation and ST-3 furnished by the appellant. 

After debiting both above amounts i.e. Rs. 32,577/- & Rs. 62,770/- (total Rs 95,347/-) 

their income comes as Rs. 22,86,431/- which they shown as "Income from professional fees". 

While going through the ledgers of "service tax ale" , "Professional Fee ale" and Re 

conciliation furnished by the appellant, it is found that they have paid service tax Rs. 

3,02,103/- during the F.Y. 2016-17 and the total amount Rs. 22,86,431/- was received 

inclusive of the same. 

8. In view of the above discussion, I am of the considered view that the appellant has 

correctly discharged their service tax liability during the F.Y. 2016-17 and further not liable to 

pay any Service Tax. Since the demand of Service Tax is not sustainable on merits, there does 

not arise any question of charging interest or imposing penalties in the case. 

9. In view of above, I hold that the impugned order passed by the adjudicating authority 

confirming demand of Service Tax, in respect of income received by the appellant during the 

FY 2016-17, is not legal and proper and deserve to be set aside. Accordingly, I set aside the 

impugned order and allow the appeal filed by the appellant. 

10. srftM aaf a1@tasf fit +S srfter at f@rte1et syvlt a{la t faur srai ? I 
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F.N_o. GAPPL/COM/STP/50/2023-Appea\ 

The appeal filed by the appellant stands disposed of in above terms. 

/ 

Attested 

? 
Manish Kumar 
Superintendent( Appeals), 
COST, Ahmedabad 

(st1tie sler ) 
3I(a (rfle+y) 

. I I Date : I r' • t'. 1.. • 
l ·-.' 

By RP AD I SPEED POST 

To, 
M/s. Anirban Dutta Gupta, 
L-301,Safal Parisar-1,Near Royal Arohi Bunglow, 
South bopal, Ahmedabad= 380058 

Appellant 

Respondent 

The Assistant Commissioner, 
COST & C. Ex., Division-VI, 
Ahmedabad North 

Copy to: 
D) The Principal Chief Commissioner, Central OST, Aluneclabad Zone 
The Conunissioner, COST, Ahmedabad North 

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabacl North 

(for uploading the OIA) 
5) Guard File 
6) PA file 
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