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DIN·- 20240264SW000000D238 . 
() pg I iTT/ File No. GAPPL/COM/STP/3851/2023 / 23 19 
(a) art]et erg u eiensile fa-ia / AHM-EXCUS-002-APP-230/23-24 and 14.02.2024 Order-In -Appeal and date 

(1f) ~FcPmTfl:TT/ sfl stria l-, orrga (arflei 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

('cf) on'l al al feaia / 19.02.2024 Date of Issue 
Arising out of Order-In-Original No. GST-06/D- 

(s) VI/O&A/595/SANTUBEN/ AM/2022-23 dated 17.2.2023 passed by The 
Assistant Commissioner, CGST Division-VI, Ahmedabad North 

'3i q) ci cf5 dl c!?FTTB JfR lIBT / Santuben Kaluram Suthar 

('9) Name and Address of the 
A-505, Shakun Residency-2 Near Gota Railway 
Cross 

Appellant Gota, Ahmedabad - 382481 

~ ~ W ~-3lR~T B' ~ ~~ "1{cTT ! Gl" ~ W 3lR~T % m- ~ .fR" ~ ~ B"~ 
srfal #it spfler rat g+Grof stet eaa wx Haar 3, slut fa e sneer a ftsa sl «aar 3i 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) aft seyias ta srfsf@tr, 1994 4it urea sraa fl aaiu 1u 17qt a ate if 4ala ueu a 
sy-nu a yqq 4vq+ a sia+la 4a{dervr smaas sr&flt ufra, w1a 4<us, fat +iarta, <Tor+a ferr, 
ftft iforet, sftas 4ts ras, it sf, as fRfl: 110001 #it 4it srft rfeg : 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid : 

(cfl) ~ lfR cft' ~%~if~~ tlf.-lcfil( m B' fclim ~0-sl•II( <TT~ cfil(©I~ if aT fef) 
'l-1 u -s ll 11 ( ;i- ~ ~ u,s I• I I ( if ~ ~ ~ ~ lTT1T if, <TT fclim 'i-l u -s I• I I ( <TT ~ if '9T%: ~ fclim cfi I (© I ~ if 
<TT fct1m ~u-sl•II( ll' ~~cft'~ % ~~~I 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or from one warehouse to another during the course 
of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse. 

(g) waaanexfaft v "'U 4<aT#1y a fafyfoy if gay@ly gt< 4g +He N< 
~ ~ % ~ % ~ :=r;,rr:=r - <TT ~~T i'f f.-1<1Yfch1 ~I 



In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

('cf) ~ m cfil" m ~ t ~ t ~ ;m- ~ ~ llPT-®- -rt t ~ ~ a:rRRT ;;f't- ~ 
.mu~~~ f!a,Rlcti ~. 3l1fu;r t lfRT in-fur c!l" ™ ~ <11 ~ if m- ~ (rr 2) 1998 
mu 109 lfRT ~ ~ <TT; if, 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) ~ m ~ (3l1ITT1) f.-l4::i1<1&f'l, 2001 # frra 9 t ~ FclRRz ~ ~ ~-8 if cTT" 
m<rf if, fficf a:rRRT t ,;rm a:rRRT fficf ~ B" ffi lITTf t 41a(~&l-3TRRT ~ 3l1ITTf 3TRRT cfil" cTT"-cTT" 

fat ura sf#a nae far sr+r nrfeguy st# ur arar s 4T 4ea afrf a sfa+fa sured 35-s if 
ftffta 4t a gar+ a waa a art {rs-6 rat 4it fa ft gift fa 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) f@faspa state a art set iwu <at ua are «4 at su aw slat sw 200/- flew quart fit 
ojrg sit orgf iMutt ua ura t surer at at 1000/- 4it fret part fit spy] 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

fr+Hr gtve, aefl sates gtvt ua tat a srfl-flea areutfrar@or a f srfle: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) a+fa sure-t st srferfru#, 1944 fit area 35-f1/35-s a siasfa: 
Under Section 35B / 35E of CEA, 1944 an appeal lies to: 

(2) s:1wRIR?la qfQ:~~ if~ ~ t ~ cfi'l- 3l1fu;r, ~ t ~ if m+rr ~. ~ 
sure+ oa ua saras spfrfe aif@tar@or (f@tee) fit yfBa @lftr fifer, srgvr«rare if' 2a rout, 
<1§::{l&f'l '+fclrf, 3ITR<IT, ITTUvfTlf{, 3{~::{~l<ll~-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as. prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 
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(3) afest smear if as +ya smreif aw «+ar wlar d at yea gar sitear a fru f,)y at yviais ev?fa 
in t ftar sonar nfev st aa a wla z ft fr frat &t af t aw# a fry aif@af? srflfte 
~ cITT' ~ 3l1fu;r <lf ~ ~ cITT' ~ ~ ~ -;;mrr ~ I 

In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. 

( 4) rlJ Ill I~ ll ~ ~ 1970 <PTT ~ cf?t- ~ -1 ~ 3fq1Tcf f.:tmftcr ~ ~ '3ul 
smaas 1 4rm?er waf@aft frrfur 1fat{t a smear if et vela 4it ta fut e 6.50 ## at are 
area feave war @la Nifeg 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled- I item of the court fee Act, 197 5 as amended. 

1 s 1 ~ * ~ ~ cITT' ~ m ™ m+rr cf?t- *. m tlf]rf ~ ~ -;;mrr i ~ mi:rr 
~' ~ m ~ ~ ~ ~ ~ (<iii llffcl Rr) f.'t<:r+:r, 1982 if f.:tftcr t1 

Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fir tvs, aft sties ts ua tar+e srfiflt utuifaor (f@see) ur fit srfteit a r+a 
if iiidol.l~i•I (Demand) ~~(Penalty) cfiT 10% ~ "fTIT 9ivTT ~ ti ~, ~ ~ "flTT 
10 ~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~~~am::~~ 3fq1Tcf, ~~ ~ ~ cf?t- -i:ri<r (Duty Demanded) I 

(1) is (Section) llD ~~f.:tmfuruft'r; 
(2) fern +ea l-de afee 4it <uf@ra; 

(3) ~ ~ m+rr ~ f.'t<:r+:r 6 ~ ~ ~ UIBI 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

( 6) (i) ~ 3lR!(f ~ m 3l1fu;r ~ ~ Bli&T ~ ~ 3T~ ~ <lf ~ Fcl ell Ra ~ cTT lTT1T ~ 'l'flJ; 
spa h 10% qai « ails isl aaw ave faatfea wt aa «vs # 10% 4ya y< ft oiT tad? d 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded wher tv-ordu d penalty are in dispute, 
or penalty, where penalty alone is in dispu 

r ® 
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F. No. GAPPL/COM/STP/3851/2023 

ORDER IN APPEAL 

M/s. SantubenKaluram Suthar, A-505, Shakun Residency-2, Near Gota Railway 
Crossing, Gota, Ahmedabad-382481 (hereinafter referred to as 'the appellant') have 
filed the present appeal against the Order-in-Original No. GST-06/D 
VI/O&A/595/Santuben/AM/2022-23 dated 17.02.2023 (referred in short as 'impugned 
order') passed by the Assistant Commissioner, Central GST, Division-VI, Ahmedabad 

North (hereinafter referred to as 'the adjudicating authority). 

2. The facts of the case, in brief, are that on the basis of the data received from 
theCentral Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the 
appellant had earned substantial income by providing taxable services but were not 
registered with the department. They declared Sales / Gross Receipts of Rs.12,55,293/ 
in their ITR, on which no service tax was paid. Letters were, therefore, issued to the 
appellant to explain the reasons for non-payment of tax and to provide certified 
documentary evidences for the F.Y. 2015-16. The appellant neither provided any 
documents nor submitted any reply justifying the non-payment of service tax on such 
receipts. The service tax liability of Rs.1,75,154/- was, therefore quantified considering 
the income of Rs.12,55,293/- as taxable income. 

Table-A 

F.Y. Sale of service as Service tax Service tax 
per ITR rate payable 

2015-16 12,55,293/ 15% 1,75,154/ 

2.1 A Show Cause Notice (SCN) No. GST-06/04-1065/O&A/Santuben/2020-21 dated 
24.03.2021 was issued to the appellant proposing recovery of service tax amount of 
Rs.1,75,154/-not paid on the value of income received during the F.Y. 2015-16, along 
with interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. 
Imposition of penalty under Section 77 and Section 78 of the Finance Act, 1994 was also 
proposed. 

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax 
demand of Rs. 1,75,154/- was confirmed alongwith interest. Penalty of Rs. 10,000/-was 
imposed under Section 77; Penalty of Rs.1,75,154/-was also imposed under Section 78. 

3. Being aggrieved with the impugned order passed by the adjudicating authority, 
the appellant have preferred the present appeal, on the grounds elaborated below: 

► The appellant is engaged in vocation of Suthar i.e wooden work at residential 
homes/ commercial offices likefurniture -making. The aforementioned work 
involves purchasingwooden materials, consumable items, hardware items and 
thenmaking wooden furniture. and furnishings at client's property. The income of 

Rs 7,82,792/- earned during the FY 2015-16 was earned as the pure labour 
income and thus the appellant was under the impres;® n ha not required 
to takeregistration under the Service tax regime. 

rt 

r a 
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F. No. GAPPL/COM/STP/3851/2023 

► The adjudicating authority has without application of mind and with prejudice 
mind passed the impugned order without considering the writtensubmission filed 
by the appellant on 30.03.2022 which is completely against theprinciples of 

natural justice and bad in law. 

► In the present case, the Appellant has notsuppressed any information from the 
Department and theDepartment was at all times, aware of the activities of 
theAppellant.The Departmental Authority ought to have appreciated the ratiolaid 
down by the Hon'ble Apex Court in the case of PahwaChemicals Private Limited 
vs. CCE, Delhi reported in 2005 (189)E.LT. 257 (S.C.), wherein it has been inter alia 
held that:"/t is settled law that mere failure to declare does not amount towilful 
mis-declaration or wilful suppression. There must be somepositive act on the part 
of the party to establish either wilful mis-declaration or wilful suppression."The 
burden of establishing intent toevade payment of a tax is upon the Department 
and must beestablished with cogent, positive evidence and it does notemanate 
from a mere preponderance of probability. In the presentcase, the Authority has 
failed to bring on record any positive evidence of intent to evade payment of 
Service tax. Therefore, the demand for F.Y 2014-15, raised in the Show Cause 
Notice is beyond the extended period of limitation and therefore, service tax 
liability in respect of the same is liable tobe dropped. 

► It is settled law, inter alia, by the judgment of the Hon'ble SupremeCourt in CCE 
vs. HMM Ltd. reported in [1995 (76) EL T 497 (SC)]And Jindal Praxair Oxygen Co. 
Ltd. Versus Commissioner ofC. Ex., Belgaum, 2007 (208) E.L. T. 181 (Tri. - Bang.) 
that wherethe demand itself is unsustainable, the imposition of penalty cannot 

sustain. 

4. Personal hearing in the appeal matter was held on 24.01.2024. Shri Jaykishan 
Vidhwani & Shri Shaleen Patani, both Chartered Accountants appeared for personal 
hearing, on behalf of the appellant. They stated that the adjudicating authority did not 
consider their submissions made on 30.06.2022 and passed an ex-party order. They 
claim the taxable service turnover is less than 10 lakhs in the previous year, hence, the 
appellant is eligible for threshold exemption. They requested time till 29° January to 
submit additional documents. 

4.1 The appellant subsequently submitted a C.A. certificate certifying that the 
appellant during the FY. 2014-15 has earned total turnover of Rs.17,41,802/- out of 
which, income of Rs.9,98,915/- was earned from Sale of Furniture and Rs.7,42,887/- from 
furniture contract Income (Labour + Material). They also submitted invoices and P&L 

account to substantiate their above claim. 

5. I have carefully gone through the facts of the case, grounds of appeal, 
submissions made in the appeal memorandum and documents available on record. The 
issue to be decided in the present appeal is whether the impugned order passed by the 
adjudicating authority, confirming the demand of Rs. 1,75,154/-against the appellant 
along with interest and penalty, in the facts and circumstance of the case is legal and 
proper or otherwise. The demand pertains to the period F.Y201 5-! '«; 

3 E; 
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F. No. GAPPL/COM/STP/3851/2023 

5.1 It is observed that the entire demand has been raised on the basis of third-party 
data. The appellant has claimed that during the FY. 2014-15, they had total turnover of 
Rs.17,41,802/-. Out of which, income of Rs.9,98,915/- was from Sale of Furniture which 
is not taxable and the remaining income of Rs.7,42,887/- was earned from furniture 

contract Income (Labour + Material) on which they admitted their tax liability. However, 
as the said income is below the threshold limit, they claim they are not required to pay 
tax in the subsequent year i.e. in F.Y. 2015-16, as they are eligible for SSI exemption. 

5.2 From the P&L account and invoices submitted by the appellant, I find the 
appellant has charged for material plus labour charges. Hence, the appellant shall be 
eligible for SSI exemption in the F.Y. 2015-16. In the FY. 2015-16, the appellant has 
shown total turnover of Rs.12,55,293/- out of which Rs.4,72,500/- was earned from sale 

of furniture which is not a taxable income. Remaining income of Rs.7,82,792/- was 
earned from furniture contract which is taxable but as this income is below Rs.10 lacs, 
the appellant shall not be required to pay any tax. I, therefore, find that the demand Rs. 

1,75,154/- is not legally sustainable. 

6. In light of above discussion and findings, I set-aside the impugned order 
confirming the service tax demand of Rs. 1,75,154/- alongwith interest and penalties. 

7. srftM+af alt sf fit sis srflt a fryerd sud+ ala t far oriar #I 
The appeal filed by the appellant stands disposed of in above terms. 

3cl id (sTTHHq ofT) 
arga (rftee) 

Date: )-4- .02.2024 Attested 

~ 
Superintendent (Appeals) 
CGST, Ahmedabad 

a @ ) 
8 ,® ©±gTe,, 

1£: ; 
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To, 
M/s. SantubenKaluram Suthar, 
A-505, Shakun Residency-2, 
Near Gota Railway Crossing, Gata, 
Ahmedabad-382481 

The Assistant Commissioner 
CGST, Division-VI, 
Ahmedabad North 

Appellant 

Respondent 

Copy to: 

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. 
1 2. The Commissioner, CGST, Ahmedabad North. 

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA 
4. Guard File. 
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