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('tf) 'l al =>$ >=h©©=m 13.02.2024 Date of Issue 
Arising out of Order- In-Original No. 523/ AC/DEMAND /22-23 dated 

Oui 14.2.2023 passed by The Assistant Commissioner, CGST Division-I, 
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OxGi Name and Address of the 

A-303, Lamivilla Greens Near Haridarshan Cross 
Road 

Appellant Nava Naroda, Ahmedabad - 382330 
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arf@rad ait =◊>$uZ arrear grdror see+t y+add « v==◊ d, slur ft at an?er a >= st »==W J 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) =4$= auras Z= #◊>c©>oZt 1994 3©Z uru sraa fl aar@ qu 4yii a at ©> {=$u uru = 
x,x>h·§ % ~>©«S> V % ~ TfU!WIT ~ 3T~ >>©?◊t 'llffil" fficliR, ~ ~, w,ffcf fcl·'lTJlT, 
-aj-~ ~, ~ A>Z{h 'l=fclrT, m lfllT, hTt© Vh 11 o oo 1 ~ ~ ;;wA· '9Tf%_-Q: :- 

A revision application. lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4h1 Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid '  
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VV nVVV c!~~t 0 In case of any loss of goods where the loss occur in transit from a factory to a 
3 L - . l CNZVS©TTt L ·i;, rarehouse or to another factory or from one warehouse to another during the course, ( [ J!!; )f] t, processing of the goods in a warehouse or in storage whether in a factory or in a 
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In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside India export to Nepal or Bhutan, without 
.payment of duty. 

('Ef) 3ffin:r m c/i7' m !{Ffi ~ 'TTcfR ~ ~ ;,n- ~ ~ lfR c/i7' ,r{ t air(~ a1R~r ;,n- ~ 
mu~ WT1i ~ ljalfilcfi a~,~~~ 1TTfur cfT tf1Pr cf{ <Tr GfR if fc@ ~ (rf 2) 1998 
mu 109 ~ ~ ~ 'llJ." ~I

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) ~m !{Ffi (~) f.-l<1l-l1cJc11, 2001 ~ W71i 9 ~ 3TTflfu· Fclf.-lR!'! ™ ~ ~-8 it a
~ lf, fflcf cfR!/T 'i);- m alfe~r ~ ~ ff W., 1ITff ~ -i:f1 i'l ('fc1-31R!?f ~ 3f1ffi1" 31R!?f <hl' <TT-<TT
m<TT ~ mq ~~~ ;;n.:rr ~, ~ m~r ~ ~ 'PT ~ !?ftq ~ ~ mu 35-~ if 
f.=t~rffur tfTT- ~ 'TTTJH ~ ~ ~ mq tr◊m:-6~ <hl' >ITT1 'lft ~~I

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) fRfasper srae+ a urr onet tiers sea tu are ya at sut #r @tat «sua 200/- fit+t qqar- 4)
~ am: ZifB fi c1 ',l (cfil-1 ~ C1TT§f ~ .~ ~ 'ill 1000 / - <hl' tj:;m 'TTTJH <hl' ~I

The revision application shall be accompanied by a fee of Rs.200 /- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

oo ~' ~ ~ ~ ~ wrr ~~~ %m arcf'm: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) after seres ten srfrftear, 1944 fit urea 35-f1/35-s a sia+fa: 
Under Section 35B / 35E of CEA, 1944 an appeal lies to :- 

(2) '3\tiR-l~a qft.,,~~ if oTcITT: 3fTITT ~ 3TT1m cfil" 3f1fu;r, ~~~if oo -'{FF, ~ 
stet gt ua tara arflfla aatf@rarest (f@nee) fit ya el=fly fifer, srgaiata if 2@ rat,
<ii § l-l 1 ,,A 'l'.fcJrr, 3ffi"{cfT, ITTITTrfl1R, ;:si \il-l ~ I <ii ra-3 8 0 0 0 4 I

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 211dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank di-aft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. ...--◄-~~
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(3) af? st smtr +' a& qr am?sit a +ast alar d ates +qa sitar # frr 4ftu a gaitevfn
iv t fut or+at nfegg se aa a le zv ft fa far vet a # a fry wnrf?af? apft-fl 
~ct?I" ~~-ii-T ~ ~ ct?I" ~~~ '5fTTTT t I 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) .-l!llll<.1ll ~ ~ 1970 ~ ~ #~-1 ~ 31ffl f.tuffi:q ~ 3fTITT ~
~ -ii-T ~~~T -ii-~~ f.tum~~~~T it B" ~#~~~ 6. 50 ttB° c/iT .-i.j Ill I <.1 ll 

stove feare al+at afeg

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

1 s 1 ~ ~ ~ +Wr<.11 ct?t- ~ m ™ ITT1TT # ~ m ~"<TTrf~~ '5jTTfT t "11° oo 
stva, lssure <tee ua tarax srftflet utatfraor (aeffafr) fr+r, 1982 # ff@a di
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fl+r ·to, a+ta suaa ta ua taras srflfta eututfrarot (fr+ea) vat #fa srfreft a w+a 
it~ (Demand) lJ;cf ~ (Penalty) c/iT 10% ~ \JflTT~~ ti ~'~~ \JflTT

10 ~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~~~ 3TR~ ~ 3fcflfu, !?rrfit<.1" ~ ~ # lTTlT (Duty Demanded) I

(1) is (Section) llD ~~f.tmftaufu;
(2) ferr ta @+de fee 4t «uf@ra; 
(3l ~~ ITT1TT ~ R<Pf 6 aaa ea uf 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may" be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) s smear a fs srfl 91fa«or a user isf pvt arqar {tv 4T ave faif?a st at #l+ fag mu
~ ~ 10% ~ tR 3fR ~m- ~ Fcl c11 Ra ~ d9 ~ ~ 10% ~ tR # ;;rnrc11clt t1 • 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 
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F.No. GAPPL/COM/STP/3858/2023-Appeal

•

ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Jayantilal Saburdas panchal,A- 

303,Lamivilla Greens, Near Haridarshan Cross Road, Nava naroda, Ahmedabad - 382330 

(hereinafter referred to as "the appellant") against Order-in-Original No. 523/ AC/Demand/22- 

23 dated 15.02.2023 (hereinafter referred to as "the impugned order") passed by the Assistant 

Commissioner, Central OST and C. Ex., Division-I, Ahmedabad North (hereinafter referred to 

as "the adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

ACPPP8926F. On scrutiny of the data received from the Central Board of Direct Taxes 

(CBDT) for the FY 2015-16, it was noticed that the appellant had earned an income of Rs. 

I, 17,62,202/- during the FY 20 I 5-16, which was reflected under the heads "Gross Receipts 

from Services (Value from ITR)" filed with the Income Tax department. Details of the same 

are as under: 

F.Y Value as per ITR in Rs. Service tax not paid in Rs. 

2015-16 1,17,62,202/- 17,05,520/- 

Total 1,17,62,202/- 17,05,520/ 

Accordingly, it appeared that the appellant had earned the said substantial income by way of 

providing taxable services but has neither obtained Service Tax registration nor paid the 

applicable service tax thereon. The appellant was called upon to submit copies of relevant 

documents for assessment for the above said period. However, the appellant had not 

responded to the letters issued by the department till the SCN issued. 

2.1 Subsequently, the appellant was issued Show Cause Notice No. STC/AR-I-15 

16/Unreg./2021-22/206 dated 23.04.2021 demanding Service Tax amounting to Rs. 

17,05,520/- for the period FY 2015-16, under proviso to Sub-Section ( l) of Section 73 of the 

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the 

Finance Act, 1994 and imposition of penalties under Section 77and Section 78 of the Finance 

Act, 1994. 

2.2 The Show Cause Notice was adjudicated vide the impugned OIO wherein the 

adjudicating authority confirmed the demand of Service Tax only amounting to Rs17,05,520/ 

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest 

under Section 75 of the Finance Act, 1994 for :he period from FY 2016-17. Further (i) 

Penalty of Rs. 17,05,520/- was also imposed on the appellant under Section 78 of the Finance 

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant »as s&cton 77(0a) of "'°' ~-, cear,., r ~ . 
the Finance Act, 1994. . "?~(.,,,o''·-~-;-~1 1·,:..~~~ 
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• F.No. GAPPL/COM/STP/3858/2023-Appeal

3. Being aggrieved with the impugned order passed by the adjudicating authority, the 

appellant have preferred the present appeal, inter alia, on the following grounds: 

• The appellant submitted that the appellant M/s Jayantilal Saburdas Panchal having 

temporary STC No. ACPPP8027KSE001 was engaged in the activity of work contract 

service with respect of construction of Administrative Building of Gujarat State 

Electricity Corporation Limited (GSECL), Kadana during the F.Y. 2014-15 to 2015-16. 

The said work contract service was provided tlu·ough an authorized agent Mr. Kaushik 

C Suthar who was registered under service tax and he has duly discharged service tax 

liabilities towards work contract service provided to GSECL.As they were not 

registered under service tax and it was one of the conditions laid clown by GSECL in 

tender to appoint the contractor for construction of its Administrative Building. 

Therefore they opted Mr. Kaushik C Suthar as a agent. Mr. Kaushik C Suthar, an 

Individual who was service tax registered contractor and known to the appellant. since 

the appellant was not much familiar with service tax provisions and there was too short 

time to apply for the tender of GSECL, they approached Kaushik C Suthar and 

requested him to apply for the tender of GSECL on behalf of your them. 

Kaushik C Suthar agreed upon and had applied for the contract as per tender's 

terms and conditions. As soon as tender was awarded to Kaushik C Suthar, as mutually 

decided all construction work was carried out by the appellant as per terms and 

condition of order for construction of new administrative building at kadana hydro 

power station. As per agreement between appellant and Kaushik C Suthar, all 

responsibilities with respect to complete the work were upon the appellant only and 

Kaushik C Suthar had to work as an agent of the appellant by putting RA bills to the 

GSECL periodically and as soon as payment received from GSECL, same had to be 

transferred to the appellant as per appellant's requirement. 

• The appellant further submitted that it was agreed between appellant and his agent that 

service tax liabilities with respect of said RA Bills would also to be discharged by 

Kaushik C Suthar i.e. agent within time permitted under service tax provision. And

therefore all service tax liabilities on all such RA bills had been discharged by Kaushik 

C Suthar. It was further agreed that in consideration of his service, Kaushik C Suthar 

will deduct his commission @ 5% of amount received from GSECL. Therefore, 

Kaushik C Suthar had deducted 5% commission from payment received against RA bills 

submitted. Thus, whatever RA bills they had given to Kaushik C Suthar with respect of 

the construction of new administrative building at kadana hydro power station, same 

amount of RA Bills were claimed by Kaushik C Suthar with GSECL.There was no 

ale aidipioiitideKushi' C sutan at tine of sbsnug RA Bis ow.tr GstcL.
/7 Ke"t
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L F.No. GAPPL/COM/STP/3858/2023-Appeal

= 
The adjudicating authority has wrongly confirmed service tax demand and imposed 

penalty on them. 

• The Adjudicating authority failed to consider the fact that Kaushik C Suthar was agent 

of the appellant and he had just put claim of the appellant through RA Bills with GSECL 

and he had never undertaken the project in his principal capacity. The Adjudicating 

authority failed to consider the fact that Kaushik C Suthar is agent of your appellant and 

had acted on behalf of the appellant. Further, there was no value addition made by him 

while issuing RA Bills to GSECL and had issued same amount of RA bills which were 

issued by the appellant. The service tax liabilities had already been discharged on all 

such RA Bills by the agent on behalf of the appellant. 

• The adjudicating authority also failed to consider the fact that service tax liabilities on 

total value of work contract had duly been discharged, and therefore service tax demand 

on the same amount would lead to the double taxation which is not permissible under 

the law.The adjudicating authority wrongly invoked the extended period of limitation 

even there was no deliberation on part of appellant which amount to suppression of fact 

with intent to evade payment of service tax since all service tax liabilities were already 

been discharged by Kaushik C Suthar. They requested to set aside the impugned OIO 

and allow their appeal. 

4. Personal hearing in the case was held on 05.02.2024.Shri Nirav Patel, C.A. appeared 

for the personal hearing on behalf of the appellant. He stated that his client has· already 

discharged the ST liability through its agent. If he is asked again to pay then it will be double 

taxation. He requested to allow their appeal. He made additional submission at the time of 

PH. 

5. I have carefully gone through the facts of the case, grounds of appeal, submissions 

made in the Appeal Memorandum, during the course of personal· hearing and documents 

available on record. The issue to be decided in the present appeal is whether the impugned 

order passed by the adjudicating authority, confirming the demand of service tax against the 

appellant along with interest and penalty, in the facts and circumstance of the case, is legal 

and proper or otherwise. The demand pertains to the period FY 2015-16. 

6. I find that in the SCN in question, the demand has been raised on the basis of the 

Income Tax Returns filed by the appellant as the appellant failed to reply of the departmental 

letters in time. Further they filed their reply against the SCN beforetheadjudicating authority, e° ""®±S 
Taretore, e add.cag aoory adjudicated be man eiepirebase}')
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7. Now, as per the submission filed before me, It is observed that the appellant M/s 

Jayantilal Saburdas Panchal claimed that he was not having ST registration. He was also not 

well aware of the service tax provisions and there was too short time to apply for the tender of 

GSECL. Therefore, he approached Mr. Kaushik C Suthar, an Individual who was service tax 

registered contractor and requested him to apply for the tender of GSECL on behalf of 

appellant. Hence, the appellant was engaged in the activity of work contract service with 

respect of construction of Administrative Building of Gujarat State Electricity Corporation 

Limited(GSECL), Kadana during the F.Y. 2015-16. He raised the RA Bill and the same were 

produced by the agent Mr. Kaushik C Suthar to GSECL for reimbursement. Mr. Kaushik C 

Suthar who was registered under service tax received amount from GSECL and discharged 

the service tax liability on the same. 

From the Ledger/Statement maintained by Mr. Kaushik C Suthar for the F.Y.2015-16, it 

is seen that they have given amount Rs. 1, 17 ,62,202/- against the total 10 RA Bills to the 

appellant. Being the service recipient GSECL, a body corporate, the 50% liability of service 

tax comes upon service recipient and the rest 50% comes upon the service recipient as per 

Noti. No 30/2012-ST elated 20.06.2012. Hence, the service provider was liable to pay service 

tax only on the 50% i.e. Rs. 58,81,101/-ofthe total receipt. Being the work contract service of 

original work, they are also eligible for 60% abatement as per Rule 2A of service tax 

(determination of value) rules 2006.Hence, they were liable to pay service tax on the net 

taxable value of Rs. 23,52,440/- against all 10 RA Bills. 

The appellant has claimed that the service tax payment challan/payment particular 

which shows that they have paid applicable service tax against all 10 RA Bills vicle indiviclu2tl 

challan and the total service tax Rs. 3,21,237/-has been paid by them. 

The appellant has also submitted a copy of Principal-agent agreement in which it is 
mentioned that the service tax liability will be discharged by the Agent i.e. Mr. Kaushik C 

Suthar on the Receipt from GSECL. However, I do not find any elate on the agreement. The 

appellant has also made reference of the case law of Zaheerkhan B. Khan V. Commissioner 

of Service tax, Mumbai and case law of Ms. Katrina R. Turcotte V. Commissioner of Service 

tax, Mumbai wherein CESTAT, Mumbai Bench held that the definition of assessee includes 

agent, therefore, where service tax liability of service provider has been discharged by the 

agent, service can not be demanded again from service provider. While going through the 

above it appears that the appellant is not liable to pay service tax as his agent has already 

discharged the service tax liability. However, the claim of the appellant needs verification. 

Therefore, the matter needs to be remanded back for fresh adjudication as the order was 

passed ex partc, 
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8. In view of the above , the appeal is allowed by way of remand. 

The appeal filed by the appellant stands disposed of in above terms. 

Attested 

·~

Manish Kumar 
Superintendent(Appeals), 
CGST, Ahmedabad 

~----- -= 1]2o-<y 
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To, 
Mis. Jayantilal Saburdas panchal, 
A-303,Lamivilla Greens, 
Near Haridarshan Cross Road, 
Nava naroda, Ahmedabad - 382330 

Appellant 

Respondent 
The Assistant Commissioner, 
CGST & C. Ex., Division-I, 
Ahmedabad North 

Copy to: 
- ,-1) -~rincipal Chief Commissioner, Central GST, Ahmedabad Zone 2f Te Commissioner, CGST, Ahmedabad North 
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad N011h 

(for uploading the OIA) 5) Guard File 
6) PA file 
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