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(r) 
srf]et angr siensie f@iia/ AHM-EXCUS-0O2-APP-223/23-24 and 07.02.2024 Order-In -Appeal and date 

(t) uRa fut +qt/ sf srreie ols, ergot (erfet) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(a) ~ ~ qft ~ I 13.02.2024 Date of Issue 
Arising out of Order-In-Original No. CGST/WTO7/HG/859/2022-23 dated 

(e) 13.2.2023 passed by The Assistant Commissioner, CGST Division-VII, 
Ahmedabad North 

01 clh.1q5 ar cpl ;,p:r JIR tTctT 1 J.P. Foods 
('if) Name and Address of the G-1, Navkar Apartment Near Udgam School, Thaltej 

Appellant Ahmedabad - 380054 

ails if+t s srflt-sneer at sr+idly srawa 4at d at as sa sear # yf? qarf@afa fl aarg ·q err 
~ cfi1' 3flfu;r ~ ~!ffUT ~ ~ cfi'{ tfcficfT ~' ~ fcti" ~ olR~T ~ ~ W Ucfiqf ~I 

Any person aggrieved by this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 
following way. 

Revision application to Government of India: 

(1) ata sure ·ta srffut, 1994 4it.guru raa flt aarg mu 4pit a a? i' gala usu at 
-zrcr-mn ~'SI'~~~ 3TTl1TTf Tf{T!ffUT ~ 3Tm;, um, '+fRq ~. m- ~. ~ fct'lTTlT, 
'<ft°~~. ;;ftcr,,ttq- ~. mR+rm, .ii~: 110001 cfil'#;;rRT~ :- 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid :­ 

(Cfi) ~ lffi1 rft' ~ ~ ~ lf ~ ~ i:[lf.icfil( €fR U fc\1m ~O:Sl•II( <lT ap:f cfil(€!1~ lf m fc\1m 
,.., Fci ~i'l ~ o:g PII< ft¢ ~o:g 1•11( 4" lffi1 #\" ~ 'gQ; +rm ir, m fcl>m 'l-l o:gp1 I< m ~ ir ~ ~ fcl>m cfil <€11~ j:f- a.,, ', ts''' <-e, \gm feft rser+rs t at +#ret Mt #feat alu gs al ·Is .::., ........ ,._,..'1, ·~ . g case of any loss of goods where the loss occur in transit from a factory to a 

1~\, (Jj~ //} arehouse or to another factory or from one warehouse to another during the course 
, of processing of the goods in a warehouse or in storage whether in a factory or in a 

* ,I warehouse . 
.......,;. :;_.,,...-"' ) 

(~) '+ITTG ~ ~ fcl>m ~ m >R~T il' f.i ~ ml ct lITTf lR m lffi1 ~ fcl f.i ii T 01 if ~ ~ ~ lITTf lR 
sna ta a fRae a 4yd if oit na a ares fa+ft <ig eat if fuffaa ? 
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In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods. which are 
exported to any country or territory outside India. 

(+) afe pt ai 4uar fg far+r a a aat (suit at 4art #it) frraufa farer +a #et at 
In case of goods exported outside India export to Nepal or Bhutan, without 

payment of duty. 

('cf) 3ITTl+r m # m ~~~~~;;ft-~~ lfPf # ~ t 3fR ~ 3TR!?T ;;ft-~ 
um 1J;ci" ~ ~ lj,c11f.lcfi ~' ~~mu qrfta- cn- ~~<TT~ if~~ (rf 2) 1998 
ra 109 a1a frga fg ·1g zT 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 
Sec.109 of the Finance (No.2) Act, 1998. 

(2) aft sure ts (rfla) fraurafl, 2001 a fr+ 9 # ia+fa fffee ya ieat s0-8 if al 
'SITTr<TT if, ~ 3TR!?f ~ 'Sl'TTf 3TR!?f ~~ft" cftrr ~ ~ '41clZ'{~-3lR!?f 1J;cf ~ 3TR!?f cfi'I- <TT-<TT 
'SITTl<TT ~ m~ ~ 311m fcli"<TT \lfRf ~1 ~ m~ ~ ~ cfiT ~!?ft-if~ 3fd'lTcf um 35-~ if 
f.'tmfur i:f;t- ~ ~ ~ U"¥ ~ m~ it31'R-6 ~ cfi'I- 'Sl'TTf m ~ ~I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) f@fas raaa a ura isl iau <au ua Mia swat ar sue a @lat su7 200/- ft+H qrar 4fr 
or7u sit orsf iuett ua re st sarar at at 1000/- 4it firs q+art fir orgy 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved 
is more than Rupees One Lac. 

sftr «ta, a+flt scurea tee ua tat ax arftflu rutfsraror a yfet rft:­ 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) afpa seNra st rffray, 1944 4it urea 35-41/35-s a sia+fa:­ 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :­ 

(2) snfetfea wfRt # aag arqais a srarat fit srfre, spftt qt if sfrt gt+, a+ft 
m ~ 1J;cf ~ ~ ~ (~) cfi'I- ~ ~ ~' 61\'i_l--ti:;lislli:; if 2nd lffiff, 
isl§l--tlJl 'l=jcjrf, 3ffi'{cff , ~~, &l\'i_l-li:;lcsllc;-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
380004. In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA- 
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/ 
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 
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(3) af? st smear if as smeif aw «+r star # at »ea qa site a fry frt aa quart svfa 
ti-r t ~ ~ ~ w q2-<f ~ ~ ~ m fc};- IBffl qtt ~ t rn ~ ~ ,p:r@~ ~ 

~ cfi1" tJ.cf, ~<TT~ "fRcliR cfi1" tJ.cf, ~ ~ ~ ~ I 

In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each. 

(4) r4141<il4 ~ ~ 1970 <PTT rorncr # ~ -1 ~ ~ f.'tmfur ~ ~ '3w 
~ <TT 1r'f~~T "4"~~ f.tum mfil"w ~ ~~T if t ~ # tJ.cf, ~ ~ 6. 50 ¾ cfiT r4141 <il 4 

ra fee a+ut lat fey 
One copy of application or O.I.O. as the case may be, and the order of the 

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

1s 1 ~ an.::~ lfflTTTT cfi1" ~ m cfR mm # an.:: m t<l"R 3lTcfifitcr ~ ~ ~ "11" oo 
~. ~ m ~ ~ ~ ~ ~ (cfil 4Tfcl fu) f.t4i:r, 1982 if fafea #i 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fir st, a+flt sure ·a ua tana srfieflt uraifror (f@see) a sf? srflit a 4He 
if cficfoi.!Jlill (Demand) ~~(Penalty) cfiT 10% ~ -;;r+TT cfivTT ~~I~'~~ -;;rm 
10 cfiUW ~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~ ~ ~ .31h: ~ ~ 3fcflTTf, ~~ ~ ~ # lTTlT (Duty Demanded) I 

(1) is (Section) 110 ~~f.'tmfurum; 
(2) far +era @-de afee 4it uf@r; 
(3) ~~mm~ f.t4i:r 6 ~~~um, 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

(6) (i) s+ smear # fa srfler for a aw+er isl ta srgar ·po at ave fatfea et at why fag qu 
pa a 10% gait 4< sit sret aaM ave fraifea st aa avs a 10% qqara 4< fit orT «ta«et dn 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute,"@ ,; O sf'c±te,, 'Y, 

.~r .r.: ... -:;~-- .... ,, . .c,1,._ '-9's,;, 
-1,, -r--- r--• ..._7,., ~ 
Ht gs NO '· ·lii ~ 4] "5 #; "',,. '. '"•!',_ ;,. , • 
~ t: . ~~!::!..~ .,1:· I iJi 
1'1 ~~--~-, /._4~ .iv..., 
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F. No.GAPPL/COM/STP / 4014/2023 

ORDER IN APPEAL 

M/s. J. P. Foods, G-1, Navkar Apartment, Near Udgam School, Thaltej, 
Ahmedabad- 380054(hereinafter referred to as 'the appellant') have filed the present 
appeal against the Order-in-Original No. CGST/WT07/HG/859/2022-23 dated 
13.02.2023 (in short 'impugned order'), passed by the Deputy Commissioner, Central 
GST, Division-VII, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the 
adjudicating authority). The appellant was rendering taxable service and were holding 

Service Tax Registration No. AAHFJ9468LSD001. 

2. The facts of the case, in brief, are that on the basis of the data received from the 
Central Board of Direct Taxes (CBDT) for the FY. 2015-16, substantial difference was 
noticed in the value declared as Sales / Gross Receiptsin their ITR viz-a-viz the gross 
value shown in the ST-3 Return. Letters were, therefore, issued to the appellant to 
explain the reasons for non-payment of tax and to provide certified documentary 
evidences for the F.Y. 2015-16. The appellant neither provided any documents nor 
submitted any reply justifying the non-payment of service tax on such receipts. The 
service tax liability Rs.99,185/- was, therefore quantified on the differential value of 

Rs.6,84,036/-. 
Table-A 

F.Y. Sale of Value in Higher Service Service 
service as STR Value tax tax 
per ITR difference rate payable 

2015-16 51,50,311/­ 44,56,275/- 6,84,036/- 15% 99,185/- 

2.1 A Show Cause Notice (SCN) No. CGST/AR-II/Div-VII/A'bad-North/TPD­ 
Regd/53/2020-21 dated 23.10.2020 was issued to the appellant proposing recovery of 
service tax amount of Rs.99,185/- not paid on the value of income received during the 
F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act, 
1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section 

78 of the Finance Act, 1994 was proposed. 

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax 
demand of Rs.99,185/- was confirmed alongwith interest. Penalty of Rs. 500/- each was 
imposed under Section 77(1) & Section 77(2). Penalty of Rs.99,185/- was also imposed 

under Section 78. 

3. Being aggrieved with the impugned order passed by the adjudicating authority, 
the appellant have preferred the present appeal, on the grounds elaborated below:­ 

► The appellant is engaged in providing Restaurant Service, takeaway, packed lunch 
etc. from its restaurant situated at SEASON 9"103,104, Shivalik Yash, Pallav Cross 

Roads, 132ft Ring RoadNaranpura, Ahmedabad, Ahmedabad, Gujarat, 380013. 
However, the notices were issued to office address i.e. G-1, Navkar Appartment, 
Nr Udgam School, Thaltej, Ahmedabad-380054. But we have already changed our 
officeaddress to 103,104, Shivalik Yash, Pallav Cross · Road 
Naranpura, Ahmedabad, Ahmedabad, Gujarat, 380013 i.e from 

{ 
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the date we registered under GST. Therefore, were unaware of such notices 

hence no reply could be filed. 

► The difference of turnover of Rs. 6,84,036/- was nothingbut value of sale of food 
sold through takeaway facility provided by theappellant. And it has already 
clarified by Circular no. 334/3/2011-TRU dated28/02/2011 that the Service Tax 
levy was intended to be confined tothe value of services contained in the 
composite contract and was riotto cover either the meal portion of the composite 
contract ormere sale of food by way of pickup or home delivery. The Adjudicating 
authority however failed to consider this fact and erred in law by exercising 
extended periodof limitation since there was no deliberation on part of 
appellantwhich amount to suppression of fact with intent to evade payment 

ofservice tax. 

► The adjudicating authority also erred in law by imposing penalty u/s78 of Finance 
Act, 1994 since there was no suppression of fact withintent to evade payment of 

service tax. 

4. Personal hearing in the appeal matter was held on 16.01.2024. Shri Nirav Patel, 
Chartered Accountant appeared on behalf of the appellant for personal hearing. He 
reiterated the grounds of appeal and stated that the differential value of service is 
pertaining to sale of food parcels / take aways which is not covered in restaurant 

services. 

5. I have carefully gone through the facts of the case, grounds of appeal, 
submissions made in the appeal memorandum and documents available on record. The 
issue to be decided in the present appeal is whether the impugned order passed by the 
adjudicating authority, confirming the demand of Rs.99,185/- against the appellant 
along with interest and penalty, in the facts and circumstance of the case is legal and 
proper or otherwise. The demand pertains to the period F.Y 2015-16. 

6. The appellant has claimed that the above demand is arising due to differential 

income earned from the sale of food parcels/ take aways which is not a taxable service. 

They also submitted ITR, Balance Sheet for the FY. 2015-16. In the Trading Account, it is 
observed that the appellant has shown the income of Rs. 51,50,312/- as sale account out 

of which Rs. 43,06,536/- is shown as sales cash/credit card and Rs.8,43,776/- is shown as 

Sales Parcel, Takeaway & Delivery. It is observed that the said income is also reflected in 

their ITR. As the appellant has already discharged the tax liability on the income of Rs. 

44,66,275/- demand was raised on the differential income. I find that out of total 
income of Rs. 51,50,312/- shown in sales account, Rs. 43,06,536/- is shown as sales 

cash/credit card and Rs.8,43,776/- is shown as Sales Parcel, Takeaway & Delivery. The 
appellant has submitted the invoices to substantiate their claim that the differential 

income of Rs. 6,84,036/- was in respect of the sale of food parcels/ take aways. I have 

gone through these invoices and find that they charged only for food and no service 
element was involved. Hence, I find that on the income of Rs. 6,84,036/- there is no tax 

liability as it pertains to sale of food. As the levy of service tax is on the service, it shall 
not include the food sold/served in a restaurant or home delivered. It i 

element which is charged and not the amount billed for food. As the 1; ;'.~· 
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a 

is from sale of food, the appellant shall not be liable to discharge any service tax on such 

income. 

7. In light of above discussion and findings, I set-aside the impugned order 

confirming the service tax demand of Rs. 99,185/- alongwith interest and penalties. 

8. 3rftoaat aau &sf 4it ss 3rfir air far9ciei 34lat a&las st f#ai smear 
The appeal filed by the appellant stands disposed of in above terms. 

ha 
(sarie ilea) 

3r+er (3rfroe) 

Attested 

~ 
Superintendent (Appeals) 
CGST, Ahmedabad 

By RPAD/SPEED POST 

To, 
M/s. J.P. Foods, 
G-1, Navkar Apartment, 
Near Udgam School, Thaltej, 
Ahmedabad- 380054 

Appellant 

The Deputy Commissioner 
CGST, Division-VII, 
Ahmedabad North 

Respondent 

Copy to: 

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. 
2 The Commissioner, CGST, Ahmedabad North. 

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA 
4. Guard File. 
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