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Date of Issue

Arising out of Order-In-Original No. CGST/WT07/HG/859/2022-23 dated
() | 13.2.2023 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

Srdieiepdl o1 A SR Uar / J. P. Foods

() | Name and Address of the G-1, Navkar Apartment Near Udgam School, Thaltej
Appellant Ahmedabad - 380054

TS FfRe T0 ANA-3NL & SHANY AT FAT ¢ A7 98 39 e« 5 i iRy = s« 70 gem
srferrdt &Y erdier st QAT STaEe WEqa T 9T §, St 6 U s ¥ feg g wehar 21

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT FCHIT HT I A4S~

Revision application to Government of India:

(1) =g Ieamed o AfafHaH, 1994 it g saq §i= aar T ATHT 5 a8 § QAT 6T @F
ST-UTT  THH TIq & Sada e e el afza, swea axar, B d=ray, e &,
=1t dfSrer, st o w99, g9g 9nf, 75 el 110001 &t st =R -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) I grer i griw F wrrer § o THT g @ § S 9vene ar sy Fare # 4 ey
*“\ HUSHIE & AL HUSHIR H /TG o STd g AT H, 7 Rt WOSTe A1 9ose § =1 ag &t sae #

In case of any loss of goods where the loss occur in transit from a factory to a

' 5 warehouse or to another factory or from one warehouse to another during the course

/of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M afe e @ A B fEET S F arge (Farer ar e #) fRata G T e an

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@) S IR Y IHTET o & AT & QST SYET Hfee ATy i1 7 & i< U e S 29
oY Ud W & qarfas g, e % gR O 97 /97 9% Ar 918 # O sfafaw (7 2) 1998
T 109 grT s fohw T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) s ITed goF (rfter) Fawmadt, 2001 F faw 9 % siavia RS s dear su-8 # &
wfaat &, 3f¥q smaer & wfa sraer Y9 fRats & &7 7 F Frooger-smea vd srfier spger i arar
wfaat & w1 3fuq araeT & ST =fgwl 39 a1 @rar 3 @7 qed T & sfavia e 35-3 #
Fratfe & F T F w99 F 919 Ee=-6 =rer f afq off gt =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) A sered & 9T Sgf 66y W& UF A1@ §94 4T IqY FH gral w97 200/ - F sprarT i
ST 3iIX STgt §AuThs U a1d § SATaT af af 1000/ - & 6 qrar it )
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T g, HrAT STITEA e Td AT T A1 =Arariaeer & via sefier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FiT STITRA (& ATa+aH, 1944 i gr 35-31/35-% & siavia:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) Srfofed afi=em § aare oqar & aomar f ofia, ofi|r F ama § €97 905, F69
ICITET §[o% UG qarah arfiefrg =grariasr (feee) € afsw &g $fifsar, sgaareams § 2nd #rar,
TEHTEAT qa, FawET, FREENR, sgAaE-380004|

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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(3)  af% @ onder ¥ g AT BT FHIAL AT A TAT G A= F g B 1 G S
&1 & frar ST ATRY 3 9 % g gu off B oy ot & = F fog genfRafa srdiefiT
SATATTRFROT T UF A AT Hre i GChI 1 T ATE (6T SITa § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =ETETEE gew AfafEw 1970 FaT d9ifgd ft aggEt -1 F siwia [Reifa R sgaw 5w
e AT gerereyr qeRaty Fofae s % sy # & wdE A U I § 6.50 T FT A=
qre fee AT BT 91181 |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = & GaTa wrael s R s arer Fawt ft 7 off ear swhiva oA strar g o wir
oo, FrATT ITE o Ud AaTehe rdteftr =TT (Fraifafe) faw, 1982 # ffRq 8

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  TT U, FETT IS (oF Ta qara ety AriEEmr (Reee) b aid srdier & wreer
# #egwT (Demand) TH &€ (Penalty) FT 10% & ST FTAT Afard g1 greritss, Afehad T4 ST
10 FUE 7T '3] (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FETT IUTE Yo AT AT 3 S, ATiHer G Fded i /i (Duty Demanded)|
(1) @< (Section) 11D % Tga [Reifa i
(2) forar e Aae wiee Hit wfa,
(3) e Hiee st & fFaw 6 % aga <7 1i

7 qd s * s adfier § qer o s A e AT srfter arfRrer w @ forg O o s fRa
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = am2er F 9 ardier STfATor & wwey St 4 AT 4o a1 2ve faanfed g qr | g
95 F 10% AT 9 A s7g! Faer avs farfaa & aa 798 F 10% Far a% T S a7 2l

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where du/tLor duty and penalty are in dispute,
or penalty, where penalty alone is in dispute / :
P
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ORDER IN APPEAL

M/s. J. P. Foods, G-1, Navkar Apartment, Near Udgam School, Thaltej,
Ahmedabad- 380054 (hereinafter referred to as ‘the appellant’) have filed the present
appeal against the Order-in-Original No. CGST/WT07/HG/859/2022-23 dated
13.02.2023 (in short ‘impugned order), passed by the Deputy Commissioner, Central
GST, Division-VI, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the
adjudicating authority). The appellant was rendering taxable service and were holding
Service Tax Registration No. AAHFJ9468LSDO00L.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, substantial difference was
noticed in the value declared as Sales / Gross Receiptsin their ITR viz-a-viz the gross
value shown in the ST-3 Return. Letters were, therefore, issued to the appellant to
explain the reasons for non-payment of tax and to provide certified documentary
evidences for the F.Y. 2015-16. The appellant neither provided any documents nor
submitted any reply justifying the non-payment of service tax on such receipts. The
service tax liability Rs.99,185/- was, therefore quantified on the differential value of
Rs.6,84,036/-.

Table-A
F.Y. Sale of Value in Higher | Service | Service
service as STR Value tax tax
per ITR difference | rate payable
2015-16 | 51,50,311/- | 44,56,275/- | 6,84,036/- 15% 99,185/-
A Show Cause Notice (SCN) No. CGST/AR-II/Div-VIl/A'bad-North/TPD-

Regd/53/2020-21 dated 23.10.2020 was issued to the appellant proposing recovery of
service tax amount of Rs.99,185/- not paid on the value of income received during the
F.Y. 2015-16, along with interest under Section 73(1) and Section 75 of the Finance Act,
1994, respectively. Imposition of penalty under Section 77(1), Section 77(2) and Section
78 of the Finance Act, 1994 was proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.99,185/- was confirmed alongwith interest. Penalty of Rs. 500/- each was
imposed under Section 77(1) & Section 77(2). Penalty of Rs.99,185/- was also imposed
under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant is engaged in providing Restaurant Service, takeaway, packed lunch
etc. from its restaurant situated at SEASON 9"103,104, Shivalik Yash, Pallav Cross
Roads, 132ft Ring RoadNaranpura, Ahmedabad, Ahmedabad, Gujarat, 380013.
However, the notices were issued to office address i.e. G-1, Navkar Appartment,
Nr Udgam School, Thaltej, Ahmedabad-380054. But we have a[ready changed our
officeaddress to 103,104, Shivalik Yash Pallav Cross R
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the date we registered under GST. Therefore, were unaware of such notices
hence no reply could be filed.

» The difference of turnover of Rs. 6,84,036/- was nothingbut value of sale of food
sold through takeaway facility provided by theappellant. And it has already
clarified by Circular no. 334/3/2011-TRU dated28/02/2011 that the Service Tax
levy was intended to be confined tothe value of services contained in the
composite contract and was notto cover either the meal portion of the composite
contract ormere sale of food by way of pickup or home delivery. The Adjudicating
authority however failed to consider this fact and erred in law by exercising
extended periodof limitation since there was no deliberation on part of
appellantwhich amount to suppression of fact with intent to evade payment
ofservice tax.

> The adjudicating authority also erred in law by imposing penalty u/s78 of Finance
Act, 1994 since there was no suppression of fact withintent to evade payment of
service tax.

4. Personal hearing in the appeal matter was held on 16.01.2024. Shri Nirav Patel,
Chartered Accountant appeared on behalf of the appellant for personal hearing. He
reiterated the grounds of appeal and stated that the differential value of service is
pertaining to sale of food parcels / take aways which is not covered in restaurant
services.

5. I have carefully gone through the facts of the case, grounds of appeal,
submissions made in the appeal memorandum and documents available on record. The
issue to be decided in the present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of Rs.99,185/- against the appellant
along with interest and penalty, in the facts and circumstance of the case is legal and
proper or otherwise. The demand pertains to the period F.Y 2015-16.

6. The appellant has claimed that the above demand is arising due to differential
income earned from the sale of food parcels/ take aways which is not a taxable service.
They also submitted ITR, Balance Sheet for the F.Y. 2015-16. In the Trading Account, it is
observed that the appellant has shown the income of Rs. 51,50,312/- as sale account out
of which Rs. 43,06,536/- is shown as sales cash/credit card and Rs.8,43,776/- is shown as
Sales Parcel, Takeaway & Delivery. It is observed that the said income is also reflected in
their ITR. As the appellant has already discharged the tax liability on the income of Rs.
44,66,275/- demand was raised on the differential income. I find that out of total
income of Rs. 51,50,312/- shown in sales account, Rs. 43,06,536/- is shown as sales
cash/credit card and Rs.8,43,776/- is shown as Sales Parcel, Takeaway & Delivery. The
appellant has submitted the invoices to substantiate their claim that the differential
income of Rs. 6,84,036/- was in respect of the sale of food parcels/ take aways. I have
gone through these invoices and find that they charged only for food and no service
element was involved. Hence, I find that on the income of Rs. 6,84,036/- there is no tax
Iiability as it pertains to sale of food As the levy of service tax is on the service, it shall
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is from sale of food, the appellant shall not be liable to discharge any service tax on such
income. ¥

7 i In light of above discussion and findings, I set-aside the impugned order
confirming the service tax demand of Rs. 99,185/- alongwith interest and penalties.

8.  3diciehdl E@RT &l HT IS N & ISR IWIFT s ¥ FBrar Smar gl
The appeal filed by the appellant stands disposed of in above terms.
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Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. J.P. Foods, - Appellant
G-1, Navkar Apartment,

Near Udgam School, Thaltej,

Ahmedabad- 380054

The Deputy Commissioner - Respondent
CGST, Division-VI],
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2 The Commissioner, CGST, Ahmedabad North.

3. The Superintendent (System), CGST, Ahmedabad (Appeals) for uploading the OIA
4. Guard File.




