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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication.
The appeal should bear a court fee stamp of Rs. 5.00 only.
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The appeal should be filed in form T& & -¥ (ST-4) in duplicate. It should be signed by
the appellant in accordance with the provisions of Rule 3 of Central Excise (Appeals) Rules,
2001. It should be accompanied with the following:

{1) Copy of accompanied Appeal.

(2) Copies of the decision or, one of which at least shall be certified copy, the order
Appealed against OR the other order which must bear a court fee stamp of Rs.5.00.
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BRIEF FACTS OF THE CASE

M/s. Gopal Kanubhai Patel (hereinafter referred to as "the said
service provider") situated at "Sundaram Arcade, FF 120, Science City Road,
Sola , Ahmedabad - 380 060 having PAN No. AEHPP4357G being engaged in
the business of providing services was found not registered with the Service
Tax department.

2. An analysis of “Sales/Gross Receipts from Services (Value from
ITR)”, the “Total Amount Paid/Credited under 194C, 194H, 1941, 194J” and
“Gross value of Services Provided” was undertaken by the Central Board of
Direct Taxes (CBDT) for the F.Y. 2015-16 to 2016-17, and details of said
analysis was shared by the CBDT with the Central Board of Indirect Taxes

(CBIC).

3. As per the information received from the Income Tax Department,
the said service provider had earned substantial service income, however, they
did not obtain service tax registration and did not pay service tax thereon.

4, Since the said Service Provider had failed to submit the required
details of services provided during the Financial Year 2015-16 to 2016-17, the
service tax liability of the Service Provider was required to be ascertained on
the basis of income mentioned in the ITR returns and Form 26-AS filed by the
said Service Provider with the Income Tax Department. The figures/data
provided by the Income Tax Department is considered as the total taxable value
in order to ascertain the service tax liability under Section 67A of the Finance
Act, 1994 as the said Service Provider failed to determine the correct taxable

value.

5. The Service tax payable is calculated on the basis of value of “sales
of services under Sales/Gross Receipts from Services (Value from ITR)” as
provided by the Income Tax Department for the Financial Year 2015-16 to
2016-17. By considering the said amount as taxable income, and as the said
Service Provider failed to submit the required details as per above referred
letter, the service tax liability is calculated as under:-

Sr. | Financial Sales/Gross Receipts from | Service Tax
No. | Year Services (ITR}) (in Rs.)
(in Rs.)
01 |2015-16 29983278/ - 4183250/ -
02 |2016-17 32934429/- 4912643/ -
TOTAL 62917707/ - 9095894 /-

Therefore, the said service provider has not discharged their Service Tax
liability and thus is liable to pay Service tax including for amounting to
Rs.90,95,894/- on the total value amounting to Rs.6,29,17,707/- along with
applicable interest and penalty for the F.Y. 2015-16 to 2016-17.

6. Unqguantified demand at the time of issuance of SCN

Para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017
issued by the CBEC, New Delhi clarified that : 2.8 Quantification of duty
degga.nded. It is desirable that the demand is quantified in the SCN, however if

, ‘:‘.\T‘ P . . s . -
P g}gc.to .some genuine grounds it is not possible to quantify the short levy at the

_fi‘ffx@},_faf"*issue of SCN would not be considered as invalid. It would still be
desirable) that the principles and manner of computing the amounts due from

LY




the notice are clearly laid down in this part of the SCN. In the case of Gwalior
Rayon Mig. (Wvg.) Co. Vs. UOI, 1982 (OI0) ELT 0844 (MP), the Madhya Pradesh
High Court at Jabalpur affirms the same position that merely because
necessary particulars have not been stated in the show cause notice, it could
not be a valid ground for quashing the notice, because it is open to the
petitioner to seek further particulars, if any, that may be necessary for it to
show cause if the same is deficient.’

7. From the facts, it appears that the “Total Amount Paid/Credited
Under Section 194C, 194H, 1941, 194J OR Sales/Gross Receipts from Services
(From ITR)” for the 2015-16 to 2016-17 has not been disclosed thereof by the
Income Tax Department, nor the reason for the non-disclosure was made
known to this department. Further, the said service provider has also failed to
provide the required information even after the issuance of letters from the
Department. Therefore, the assessable value for the year 2015-16 to 2016-17 is
not ascertainable at the time of issuance of this Show Cause Notice,
Consequently, if any other amount is disclosed by the Income tax Department
or any other sources/agencies, against the said service provider, action will be
initiated against the said service provider under the proviso to Section 73(1) of
the Finance Act, 1994 read with Para 2.8 of the Master Circular No.
1053/02/2017-CX dated 10.03.2017, in as much as the Service Tax liability
arising in future, for the period F.Y. 2015-16 to 2016-17 will be recoverable
from the said service provider accordingly.

8. With effect from 01.07.2012, the negative list regime came into
existence under which all services are taxable and only those services that are
mentioned in the Negative list are exempted. The nature of activities carried out
by the said Service Provider appears to be covered under the definition of
service and appears that not covered under the Negative List as given in the
Section 66D of the Finance Act, 1994 and also declared services given in
Section 66E of the Finance Act, 1994, as amended from time to time. These
services also appears to be not exempted under Mega exemption Notification
No. 25/ 2012-S.T. dated 20-06-2012, as amended from time to time, and hence
the aforesaid services provided by the said Service Provider appears to be
subjected to Service Tax under the provisions Section 66B of Finance Act,

1994,

09. As per Section 69(1) of the Act, every person liable to pay
the Service Tax under this Chapter or the rules made there under shall, within
such time and in such manner and in such form as may be prescribed, make an
application for registration to the Superintendent of Central Excise.

10. As per Section 69(2) of the Act 1994, any service provider, whose
aggregate value of taxable service in a financial year exceeds Rs. 9 lakh is
required to take Registration. Further, according to Notification No. 33/2012-
(Service Tax) dated 20.06.2012, Central Government has exempted taxable
services, Q,f aggnégate value not exceeding ten lakh rupees in preceding year
the Service Tax leviable thereon under Section 66B of the
: Jm herefore, it appears that the said Service Provider was
"‘ﬁb"’“éjﬁn ervice Tax Registration and comply the Service Tax laws
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service to any person is liable to pay Service Tax at the rate prescribed in

O Section 66B to Central Government by the 5th of the month/ quarter
immediately following the calendar month/ quarter in which the taxable service
is deemed to be provided (except for the month of March which is required to be
paid on 31st March).

12. According to Section 70 of the Finance Act, 1994 read with Rule
7(1) of the Service Tax Rules, 1994, every person liable to pay Service Tax
shall himself assess the tax due on the services provided by him and thereafter
Sfurnish a return to the jurisdictional Superintendent of Service Tax by disclosing
wholly & truly all materials facts in ST-3 retumns.

13. It appears that the said Service Provider had neither obtained a
Service Tax registration for the services provided by them for the period of F.Y.
2015-16 to 2016-17, nor responded to correspondence made with them
regarding actual services provided by them, concealed the value from the
department, declared to the income tax department. Therefore, it appears that
the said Service Provider had not paid correct service tax by way of willful
suppression of facts to the department in contravention of provision of the
Finance Act, 1994 relating to levy and collection of service tax and the Rules
made there under, with intent to evade payment of service tax. Therefore, the
service tax amounting to Rs.9095894/- is recoverable from them by invoking
extended period of five years under first proviso to sub-section (1) of Section 73
of Finance Act, 1994 along with interest at the prescribed rate under Section
75 of the Finance Act, 1994 and also rendered himself liable for penal action
under Section 78 of Finance Act, 1994,

14. As per the provisions of Section 72 of the Finance Act, if any
person, liable to pay service tax having made a return, fails to assess the tax,
the Central Excise Officer, may require the person to produce such accounts,
documents or other evidence as he may deem necessary and after taking into
account all the relevant material which is available or which he has gathered,
shall by an order in writing, after giving the person an opportunity of being
heard, make the assessment of the value of taxable service to the best of his
] judgment and determine the sum payable by the assessee on the basis of such
Q assessment.

15. As per the provisions of Section 73(1) of the Finance Act where any
service tax has not been levied or paid or has been short levied or short paid by
the reasons of willful mis-statement or suppression of facts with intent to evade
payment of service tax, the Central Excise Officer may within five years from
the relevant date, serve notice on the person chargeable with service tax which
has not been levied or paid of which has been short levied or short paid

- requiring him to show cause why he should not pay amount specified in the
notice.

16. As per Rule 6 of the Service tax Rules, 1994, the service tax shall
be paid to the credit of the Central Government by St day of the month,
immediately following the said calendar month in which the payments are
/‘.}“é?@y d, towards the value of taxable service. Rule 7 of the Service Tax Rules,
fo' ‘1-994 %ulates that assessee shall submit their service tax returns in the form




17. In view of above, it appears that the said service provider have
contravened the provisions of :

(a) Section 66 of the Finance Act, 1994 in as much as they have failed to
collect and pay the service tax as detailed above, to the credit of Central
Government.

(b) Section 68 of the Finance Act, 1994 read with Rule 6 of the Service
Tax Rules, 1994, as amended, in as much as they have not paid the service tax
as mentioned above to the credit of the Government of India within the
stipulated time limit;

(c) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
Tax Rules, 1994, as amended, in as much as they had failed to properly assess
their Service Tax liability under Rule 2(1)(d) of Service Tax Rules, 1994 and
failed to declare correct value of taxable services as well as exempted services
to the department in the prescribed return in Form ST-3.

18. It further appears that on account of all the above narrated acts of
commission and omissions on the part of the said service provider, they have
rendered themselves liable to penalty under the following proviso of the
Finance Act, 1994 and Rules framed there under:-

> Section 70 and Section 77 of the Finance Act, 1994 as amended in as
much as they failed to correctly seif assess the tax due on the services provided
and have not filed the correct ST-3 return and contravened the provisions of
Service Tax laws and did not comply to the letter issued by the Department and
did not provide the required information/documents.

> Section 78 of the Finance Act, 1994, in as much as they have suppressed
the material facts from the department about service provided and value
realized by them with intent to evade payment of service tax.

19. As per Section 70 of Finance Act, 1994, the fees for the late filing of
return are prescribed. When the nature of default for late filing of fees is less
than 15 days, the amount of penalty is Rs. 500 for 15 days; where the nature
of default is more than 15 days & less than 30 days, the amount of penalty is
Rs. 1000; and where the nature of default is more than 30 days, the amount of
penalty is Rs. 1000 + Rs. 100 for each day subject to maximum penalty of Rs.
20000/ -. Hence, they are liable for payment of late fees for non filing of ST 3

returns for the aforesaid period in stipulated time.

20. Section 70 of the Finance Act, 1994 stipulates that every person
liable to pay the Service Tax shall himself assess the tax due. The Government
has introduced self-assessment system under a trust based regime which casts
the onus of proper assessment and discharging of the Service Tax on the
Service Provider. The definition of “assessment” available in Rule 2(b) of Service
Tax Rules, 1994 is reproduced as under:-

“Assessment” includes self assessment of service tax by the assessee, re-
assessment, provisional assessment, best judgment assessment and any order
of assessment in which the tax assessed is nil; determination of the interest on
the tax assessed or re-assessed.”

21. In the instant case, the said service provider has failed to properly
ice Tax liability. Thus, they have resorted to suppression of
Vv not reﬂectmg the correct taxable income 1ncurred in respect of




the Finance Act, 1994. The said Service Provider has not disclosed full, true
Qhand correct information about the value of the service provided by them, and
thus, it appears that there was a
deliberate withholding of essential and material information from the
department about service provided and value realized by them. It appears that
all these material information had been concealed from the department
deliberately, consciously and purposefully to evade payment of Service Tax.
Therefore, in this case all essential ingredients exist to invoke the extended
period in terms of proviso to Section 73(1) of Finance Act, 1994 to demand the

Service Tax short not paid.

22. In view of discussion in the fore going paras, it appears that all the
above acts of suppression of facts, misstatement and contravention, omissions
and commissions are on the part of said service provider that they have
willfully suppressed the facts, nature and value of service provided by them by
not assessing and paying due Service Tax liability, therefore, the above said
amounts of Service Tax of Rs. 2095894 /- (Non-payment of Service Tax for the
period 2015-16 to 2016-17 on Income from taxable service provided by them),
and Late fee (Non filing of Service Tax returns) for the above period is required
to be demanded and recovered from them under the proviso to Section 73(1) of
the Finance Act, 1994 by invoking extended period of five years for the reasons
stated herein foregoing paras. In view of the facts discussed in foregoing paras
and material evidence available on record, it appears that the said service
provider have contravened the provisions of Section 66B of the Finance Act,
1994, Section 68 of the Finance Act, 1994 as amended read with Rule 6 of the
Service Tax Rules, 1994 and Section 70 of the Finance Act, 1994 read with
Rule 7 of the Service Tax Rules, 1994 in as much as that they failed to
determine; collect and pay Service Tax amounting to Rs. 9095894/-
(including applicable EC, SHEC, SBC & KKC) for the period F.Y. 2015-16 to
2016-17 as detailed above and they have failed to declare value of taxable
service to the department and thus suppressed the amount of charges
received by them for providing taxable services as detailed above.

23. Further, the said Service Provider failed (a} to take Service Tax
Registration in accordance with the provisions of section 69 ibid; (b) to keep,
maintain or retain books of account and other documents as required in
accordance with the provisions of Finance Act, 1994; (c) to furnish information
/ documents called for from them; and (d) to pay the tax, accordingly the said
Service Provider is liable to penalty under the provisions of Section 77(1) of
Finance Act, 1994,

24, All these acts of contravention of the provisions of Section 67,

Section 68 and Section 70 of the Finance Act, 1994 read with Rule 6 & Rule

7 of the Service Tax Rules, 1994 appear to be punishable under the provisions

of Section 76 and 77 of the Finance Act, 1994 as amended from time to time. In

view of the above, it appears that the said the said service provider have

cqgf&:?;%%ped the provisions of Finance Act, 1994 and the rules made there
é‘dﬁ@erl}’jﬂ?ﬁ e contraventions and violations made by the said the said service
{5 ov'ider\g\:ppe\ar to have rendered themselves liable to penalty under Section 76
. &‘Sﬁ.cti'en""?? q:af the Finance Act.
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2ounane + o~ Moreover, in addition to the contravention, omission and
coritiiSsion on the part of the said the said service provider as stated in the




foregoing paras, it appears that the said the said service provider has willfully
suppressed the facts, nature and value of service provided by them with an
intent to evade the payment of service tax rendering themselves liable for
penalty under Section 78 of the Finance Act, 1994,

26. Therefore Show Cause Notice No.STC/15-207/0A/2021-22 dated
23.04.2021 was issued to M/s.Gopal Kanubhai Patel called upon to show
cause as to why :-

\

> The services rendered by them should not be considered as “taxable
services” under Section 65 of the Finance Act, 1994, as amended, and the
total/gross amount of Rs.62917707 /- received towards rendering such services
should not be considered as taxable value of the said taxable services charged
by them for the F.Y. 2015-16 to 2016-17 ;

» Service Tax of Rs.9095894 /- (Rupees Ninety Lakh Ninety Five Thousand
Eight Hundred Ninety Four only) which was not paid for the F.Y. 2015-16 to
2016-17 as per Table-A in para-11 above, should not be demanded and
recovered from them under proviso to Sub-section (1) of Section 73 of Finance
Act,1994; read with relaxation provisions of Section 6 of Chapter V of the
Taxation and Other Laws(Relaxation of Certain Provisions) Ordinance,
2020(No. 2 of 2020} promulgated on 30.03.2020 by invoking extended period of
time lirnit ;

> Interest at the prescribed rate should not be demanded and recovered
from them for the period of delay of payment of service tax mentioned at (i)
above under Section 75 of the Finance Act,1994 ;

> Prescribed late fee, should not be recovered from them for each S.T.-3
return filed late, for the relevant period, under Rule 7C of the Service Tax
Rules, 1994 read with Section 70 of the Finance Act, 1994 ;

> penalty should not be imposed upon them under Section 76 of the
Finance Act, 1994 for the failure to make payment of service tax payable by
them within prescribed time-limit ;

> Penalty should not be imposed upon them under Section 77(1) of the
Finance Act, 1994 for failure to take Service Tax registration as per the
provisions of Section 69 of the Finance Act, 1994 ;

Penalty should not be imposed upon them under Section 78 of the
Finance Act, 1994, for non-payment of Service Tax by willfully suppressing
the facts from the department with intent to evade the payment of Service Tax
as explained herein above.

DEFENCE REPLY

27. The assessee vide letter dated 07.10.2022 submitted their reply to SCN
wherein they stated that they have supplied services with materials for
erection and mechanical work to M/s.Dresser Rand India P. Ltd during the FY
2015-16 & 2016-17. The assessee is providing services to M/s.Dresser Rand
India P. Ltd_in_the name of M/s.Shrinidhi Engineers. M/s.Dresser Rand India

% ;ﬁlﬁbﬂ engineering providing equipment and service to basically
0il and¢GdszSec oi@%\gbally. DR is world leader in gas compressor. They are
a‘i:{%c:o pressors for DR Naroda plants as per drawings, all raw

manulffactEing A
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mate %,:1? orpbﬂ]g;?g Btructure steel material, fasteners etc, provided by DR
Narod -fp;ée%i:%eaé._ﬁs@(’f/M /s.Shrinidhi Engineers. DR Naroda plant product gas

'b%&gg_d@lges are mainly catered to the oil and gas sector field which




requires highest safety standards. Shrinidhi Engineers has to carry out work

Q with highest safety quality standards as per international standards i.e.as per
ASME section, VIII and IX. The welding work carried out by Shri Nidhi
engineers is of X ray quality and passed through various NDT test like
radiography Dye penetration test, Ultrasonic to meet international quality
standard for oil and gas sector. To perform the said work the service provider
has to pass various tests as per ASNME Section IX. All work carried out at
Dresser Rand Naroda plant by Shri Shrinidhi Engineers are strictly monitors
and inspected by third party international agencies.

28. Further they stated that they have to use their welding consumables to
carry out the said work. Welding consumables are of special grade and make
the same are as per third party inspection agencies requirement, Welding
consumables required special storage and proper documentation for the usage.
All 8S welding work carried out by argon welding with argon purging so argon
gas consumption is more compared to market. They further stated that they
have supplied job services as contractor of the company. The Dresser Rang
India P. Ltd are engaged with manufacturing of goods on which duty is
payable. The company has manufactured excisable goods during the Financial
Years under review and they have supplied their services for the same. They

O have job work amounting to Rs.2,99,86,474/- for FY 2015-16 and
Rs.3,29,34,554/- for the FY 2016-17 to only M/s.Desser Rang India P.Ltd
during the FY under consideration. Therefore their services are exempted as
per clause ( ¢} of Para 30 of the Notification No.25/2012 - service tax dated
20.06.2012. They have also provided copy of P & L account, audited balance
sheet and From 26AS and sample bills for the FTY 2015-16 & 2016-17 and
requested to drop further proceedings of SCN. Vide letter dated 16.11.2022
they have also furnished copy of work contract made with Dresser Rand India
P.Ltd and copy of ledger accounts of Dresser Rand India Ltd.

PERSONAL HEARING

29. Personal Hearing in this case was held on 16.11.2022. Shri Tidarsh
Prajapati, Advocate, authroised representative, appeared on behalf of the

O assessee. He reiterated their written submissions dated 07.10.2022 and
e additional submissions dated 16.11.2022 and requested to decide the SCN on
merits.

DISCUSSION AND FINDINGS

30. The proceedings under the provisions of the Finance Act, 1994 and
Service Tax Rules, 1994 framed there under are saved by Section 174(2) of the
Central Goods & Service Tax Act, 2017 and accordingly I am proceeding
further.

31. I have carefully gone through the SCN, reply to SCN, submission made
by the assessee, copy of Audited Balance Sheet, Form 26AS, copy of work
contract order made with Dresser Rand India P.Ltd, ledger account of
'“Mﬁés Dresser Rand India Ltd and copies of sample bills for the Fmanc1al Year

Y

sSéssee demandmg Service Tax of Rs. 90 95,894/~ for the Financial Year
2015 16 & 2016- 17 on the basis of data received from Incorne Tax authontles
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of Section 75 of the Finance Act, 1994 and penalty under Section 77 and 78 of
the Finance Act, 1994. Accordingly to which the issue which requires
determination as of now is whether the assessee is liable to pay service tax of
Rs.90,95,894/ on the differential taxable value of Rs.6,29,17,707/- for the
Financial Year 2015-16 & 2016- 17 under proviso to section 73(1) of Finance
Act, 1944 or not.

32.  Prior to the introduction of Negative list w.e.f, 1.7.2012, various services
were classified according to the different category of services. Further after
introduction of negative list with effect from 01.07.2012, service has been
defined as:
(44) "service” means any activity carried out by a person for
another for consideration, and includes a declared service, but shall
not include—

{a) an activity which constitutes merely,—

(i) a transfer of title in goods or immovable property, by way of
sale, gift orin any other manner; or

(ii) such transfer, delivery or supply of any goods which is
deemed to be a sale within the meaning of
clause (29A) of Article 366 of the constitution or

{iti) a transaction in money or actionable claim.

(b} A provision of service by an employee to the employer in the
course of or in relation to his employment.
{c) fees taken in any court or tribunal established under any
law for the time being in force.
From the definition it is evident that any activity carried out by any person to
another person for any consideration is covered under the above definition of
service. Further the term “taxable service” is defined under Section 66B(S1) of
the Finance act, 194 as under:

(51) taxable service means any service on which service tax is leviable under
Section 66B.

It is clear that the service tax is levied under Section 66B of the Finance Act,
1994 which reads as under:

Section 668 : Charge of service tax on and after Finance Act, 2012~ There shall
be levied a tax (hereinafter referred to as the service tax) at the rate fourteen
percent on the value of all services other than those services specified in
negative list, provided r agreed to be provided in the taxable territory by one
person to another and collected in such manner as may be prescribed”

33. According to which service tax is levied on all services other than those
specified in negative list (Section 66 D of Finance act, 1994) in the taxable
territory by one person to another. In this context the services covered under
Negamve llsif&eﬁned in Section 66D (1nserted by the Finance Act, 2012 w.e.f.

namely {-& 5f

(a) servi rs ?a\l




(i) services by the Department of Posts by way of speed post, express parcel post, life insurance
O and agency services provided to a person other than Government;

(ii) services in relation to an aircraft or a vessel, inside or outside the precincts of a port oran
airport;
(ifi} transport of goods or passengers; or 9
{iv} Any service, other than services covered under clauses (i} to {iii} above, provided to business
entities;

(b) services by the Reserve Bank of India;

{c) services by a foreign diplomatic mission located in India;

(d) services relating to agriculture or agricultural produce by way of—
(i} agricultural operations directly related to production of any agricultural produce including
cultivation, harvesting, threshing, plant protection or [ * * * ] testing;
(ii) supply of  farm labour;
(ili) processes carried out at an agricultural farm including tending, pruning, cutting, harvesting,
drying, cleaning, trimming, sun drying, fumigating, curing, sorting, grading, cooling or bulk
packaging and such like operations which do not alter the essential characteristics of agricultural
produce but make it only marketable for the primary market;
(iv) renting or leasing of agro machinery or vacant land with or without a structure incidental to
its use; :
(v) loading, unloading, packing, storage or warehousing of agricultural produce;
{vi) agricultural extension services;
(vii) services by any Agricultural Produce Marketing Committee or Board or services provided by
a commission agent for sale or purchase of agricultural produce;

{e) trading of goods;

{f} [(****],;

(g) selling of space for advertisements in print media;

(h) service by way of access to a road or a bridge on payment of toll charges;

(i) betting, gambling or lottery; Explanation. - For the purposes of this clause, the expression “betting,

gambling or lottery” shall not include the activity specified in Explanation2 to clause {44) of section 65B;

y[** =¥

(k) transmission or distribution of electriclty by an electricity transmission or distribution utility; 10

“) [***%]

{m) services by way of renting of residential dwelling for use as residence;

{n) services by way of—
(i) extending deposits, loans or advances in so far as the consideration is represented by way of
interest or discount;
(ii} inter se sale or purchase of foreign currency amongst banks or authorized dealers of
foreign exchange or amongst banks and such dealers;

(o) service of  transportation of passengers, with or without accompanied belongings, by—
(if[***=* ]
(ii) railways in a class other than— (A) first class; or (B} an air-conditioned coach;
(iii) metro, monorail or tramway,
(iv) inland waterways;
(v} public transport, other than predominantly for tourism purpose, in a vessel between places
located in India; and
(vi) metered cabs or auto rickshaws

(p) services by way of transportation of goods—

a1} DY road except the services of— (A) a goods transportation agency; or (B) a courier agency;
'in.*.ﬁ'f“?ii(-ji)r.***]

"l\. -
) By'inland waterways; .
,{blji'ial, Crematorium or mortuary services including transportation of the deceased.

= !
{‘.:,- oy o
o __{ 22N
5%

b\é \_,,Thus with effect from 01.07.2012, the negative list regime came into

e N

'@Xés;zeacei-ﬁnder which all services are taxable and only those services that are
mentioned in the negative list are exempted. It is not disputed that the
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assessee has provided taxable service and the service provided by them are not
mentioned in the negative list given under Section 66D of the Finance Act,
1994. In view of the above the services provided by the assessee are covered
under service tax and they are also liable to pay service tax on the said
services.

35. On perusal of SCN, reply to SCN, records of the case, submission made
by the assessee, copy of Audited Balance Sheet, Form 26AS copy of work
contract order made with Dresser Rand India P. Ltd, ledger account of
M/s.Dresser Rand India Ltd and copies of sample bills for the Financial Year
2015-16 & 2016-17, 1 find that the assessee is providing job work services in
the name of M/s.Shrinidhi Engineers (Prop. Gopal Kanubhai Patel). They have
neither obtained Service Tax Registration and nor paid any service tax as no
service tax is payable by them as per clause ( ¢ ) of Para 30 of Notification
No.25/2012-ST dated 20.06.2012. In support of their claim, they furnished
copies of Job work Contract Order, ledger account, Form 26AS audited balance
sheet for FY 2015-16 & 2016-17. In this connection, I would like to go through
the relevant portion of Notification No.12/2012 dated 01.07.2013 for ready
reference.

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93
of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and
in supersession of notification number 12/2012- Service Tax, dated the 17 th
March, 2012, published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i) vide number G.S.R. 210 (E), dated the 17 th March, 2012, the
Central Government, being satisfied that it is necessary in the public interest so
to do, hereby exempts the following taxable services from the whole of the service
tax leviable thereon under section 66B of the said Act, namely:-

30. Carrying out an intermediate production process as job work in

relation to —

(a) agriculture, printing or textile processing;

(b} cut and poltshed diamonds and gemstones; or plain and studded jewellery of
gold and other precious metals, falling under Chapter 71 of the Central Excise
Tariff Act ,1985 (5 of 1986);

(c) any goods on which appropriate duty is payable by the principal
manufacturer; or

According to which the activity carried out an intermediate process as job work

in relation to any goods on which appropriate duty is payable by the principal
manufacturer is exempted from payment of service tax.

36. In this connection, the assessee contended that the service tax of
Rs.90,95,894 /- is demanded on gross receipt of Rs.6,29,17,707/- i.e. the value
taken from ITR/26AS) as per Show Cause Notice for the FY 2015-16 & 2016-
17. They stated that the said value taken is from 26AS and said income is
derived from providing job work services to M/s. Dresser Rand Indi P. Ltd and
therefore the said income is exempted from service tax in view of clause ( ¢ ) of
Para 30 of Notification No.25/2012-ST dated 20.06.2012. They have furnished
niract agreement made with the with the M/s. Dresser Rand
Indi P. L m,, SR al of the work contract, I find that the nature of job work
is plplfnga#,fa‘t:anca%;r)‘:l and erection work, piping support fabrication, hole
drillin T{ dlatrnp %_' dunting work, manpower supply with machine tools &
tackles™ar : 1_': Work They have also supplied various Annexures wherein
G} ‘thE;’ rwo:tzk to be done is explained in detail. They have also
furmshed eo ‘iesh invoices wherein the details of work done by them are
explained and have not collected any service tax on them. Further on perusal

copy of w




of the records furnished by the assessee, I find the service receiver M/s.

O Dresser Rand Indi P. Ltd is providing equipment and service to oil and gas
sector. They are manufacturers of gas compressor having capacity of S000MW
for the clearance of which they are registered with Central Excise under ECC
No.AAACD9897PM001 and also registered under GST vide
No.24AAACD9897P1ZR for clearance of excisable goods. The said service
provider is manufacturing gas compressors for Dresser Rand Naroda plant at
the plant as per drawings and all raw material for piping, structure steel
material, fasteners etc provided by the service receiver free of cost to the service
provider. The said service provider is also using their welding consumables to
carry out the said work by using low hydrogen electrodes, argon gas SS304,
88316, filer wires, wire brushes etc. They have provided his services as
contractor of the company and the company M /s.Dresser Rand India P.Ltd are
clearing the said goods on payment of excise duty.

37. In this connection, I have also gone through the ledger account of
Dresser Rand India P. Ltd and Form No.26 and find that the service provider
received an amount of Rs.2,99,83,278/- as jobwork charges for FY 2015-16
and Rs.3,29,34,429/- for the FY 2016-17 from their lone service receiver i.e.
Dresser Rand India P. Ltd. I have also gone through the audited balance sheet
of the service provider for both the FY and find that the said income is reflected
in their audited balance sheet also. On perusal of the above documents, I find
that the service provider is providing job work to the principal manufacturer
M/s. Dresser Rand India P. Ltd. and they are duly registered under Central
Excise as well as GST for clearing the goods on payment of duty. In view of the
above, | accept the contention of the assessee that the gross income of
Rs.2,99,83,278/- for the FY 2015-16 and Rs.3,29,34,429/- for the FY 2016-17
are received against the job work done for the principal manufacturer and they
are registered under Central Excise as well as GST, accordingly they are
eligible for exemption from payment of service tax under clause ( ¢ ) of Entry
No.30 of Notification No0.25/2012 dated 20.06.2012. In the instant case, the
principal manufacturer M/s. Dresser Rand India P. Ltd is registered with
Central Excise and GST for clearance of goods, 1 find that the activity is covered
under clause ( ¢ ) of Entry No.30 of Notification No.25/2012 dated 20.06.2012.
and accordingly the gross income of Rs.2,99,83,278/- for the FY 2015-16 &
2016-17 received in lieu of job is exempted from the ambit of service tax. In
view of the above, I find that the service tax demand of Rs.90,95,8940/-
demanded vide above referred SCN is not sustainable and therefore required to
be dropped.

38. The Balance sheet and profit and loss account of an assessee is vital
statutory records. Such records are prepared in statutory format and reflect
financial transactions, income and expenses and profit and loss incurred by
7;;_cgnman\x\during a financial year. The said financial records are placed before
MMlegal authorities for evincing true financial position. Assessee was

| ated to maintain such records according to generally accepted
i rinciples. They cannot keep it in unorganized method. The statute
roﬂes‘rf'} chanism for supervision and monitoring of financial records. It is
’\i;:chlsoonqu upon assessee to verify and make a report on profit and loss
AgEOlnts that such accounts are in the manner as provided by statute and give

a true and fair view on the affairs. The assessee have given declaration that the
balance sheet and profit and loss accounts of the noticee reflect true and
correct picture of the transaction and therefore, I have no option other than to
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accept the classification of incomes under profit and loss account as true
nature of the business and to proceed to conclude instant proceedings
accordingly.

39. Further, as mentioned in the SCN, I find that the levy of Service Tax for
the financial year 2017-18 (Up to June 2017), which was not ascertainable at
the time of issuance of subject SCN, if the same was to be disclosed by the
Income Tax department or any other source/agencies, against the said
assessee, action was to be initiated against assessee under proviso to Section
73(1) read with master Circular No. 1053/02/2017-CX dated 10.03.2017,
service tax liability was to be recovered from the assessee accordingly, [
however, do not find any charges leveled for the demand for the year 2016
2017-18 (Up to June 2017), in charging para of the SCN, hence I refrain from
discussing the taxability of any income for the period 2017-18 (upto June
2017). On perusal of SCN, I further find that the SCN has not questioned the
taxability on any income other than the sales/gross receipts from services
(value from 26AS/ITR). I therefore refrain from discussing the taxability on
other income other than the sales/gross receipts from services (value
from26AS/ ITR). '

40. In view of the above discussion and findings and also on perusal of SCN,
reply to SCN, Form 26AS, reconciliation statement, copy or work order, ledger
accounts, copy of invoices, and audited balance sheet for the FY 2015-16 &
2016-17, 1 find that demand of Rs.90,95,894/- demanded vide above referred
SCN is not tenable in law. Accordingly, I do not consider it necessary to delve
on the merits of the case by invoking extended period of limitation which has
been discussed in the SCN at length and contested by the said assessce in
their submissions. For the same reasons, | am also not entering into
discussions on the need or otherwise for imposing any penalty.

a1. In view of the above discussion and findings, I pass the following orders:-

ORDER

42. I hereby order to drop proceedings initiated for recovery of service tax of O
Rs.90,95,804/- along with interest and penalties against M/s. Gopal
Kanubhai Patel vide SCN No.STC/15-207 /0A/2021-22 dated 23.04.2G21.

(Loesh Dafidr)
Joint Commissioner
Central GST & Central Excise
Ahmedabad North
Date:

F.No. STC/15-207/0A/2021
To,

M/s. Gopal Kanubhai Patel,
1, Sundaram Arcade, FF 120, Science City Road,
Sola , Ahmedabad — 380 060

Copy to:
1) The Commissioner, Central GST & Central Excise, Ahmedabad North.

2) The DC/A.C, Central GST & Central Excise, Division-VI, Ahmedabad North.
3) The Supdt., CGST & C. Excise, Range-IV , Division-VI, Ahmedabad North
\;)/?e Supdt. Systems ,CGST& CX, Ahmedabad North for uploading the order
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uard File.




