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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Ceniral Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication.
‘O The appeal should bear a court fee stamp of Rs. 2.00 only.
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An appeal against this order shail lie before the Commissioner (Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute. (as per amendment in Section 35F of Central Excise Act,1944 dated
06.08.2014) |
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The appeal should be filed in form EA-1 in duplicate. It should be signed by the appellant
in accordance with the provisions of Rule 3 of Central Excise (Appeals) Rules, 2001. It should
be accompanied with the following:

(1) Copy of accompanied Appeal.

(2) Copies of the decision or, one of which at least shall be certified copy, the
order Appealed against OR the other order which must bear a court fee stamp of Rs.2.00.

A~ wrer FarEr gEar Show Cause Notice F. No. 8TC/15-80/0A/2020 dated 29.09.2020
issued to M/s. CTPL Industrial Services Pvt Ltd. Orange Mali, 417, 4" floor, Nr. Sharda Petrol
Pump, |.0.C. Circle, Chandkheda, Ahmedabad-382424;







BRIEF FACTS OF THE CASE :

M/s. CTPL Industrial Services Pvt. Ltd., Orange Mall, 417, 4t Floor, Nr.
Sharda  Petrol Pump, §O.C. Circle, Chandkheda, Ahmedabad,
Gujarat(hereinafter referred to as the 'Assessee' for the sake of brevity) is

registered under Service Tax having Registration No.AACCC9808MST001 and

was engaged in providing “Manpower Recuitment/Supply Agency Service”,

“Business Auxiliary Service”, “Travel Agent for booking of Passage (other than
air/rail travel agents)”, “Transport of Goods by Road/ Goods Transport Agency
Service” and “Other Taxable Services-Other than the 119 listed”.

2. Ongoing through the third party CBDT data for the Financial Year 2014-
2015, 2015-16 and 2016-17, it has been observed that the Assessee has
declared less taxable value in their Service Tax Return (ST-3) for the F.Y. 20 14-
2015, 2015-16 and 2016-17 as compared to the Service related taxable value
they have declared in their Income Tax Return ([TR)/ Form 26AS, the details of

which are as under:

Sales /Gross .
A Difference Between Resultant
Taxable Value Receipts From . )
Sr. Value of Services from ITR | Service Tax
F.Y. as per ST-3 Services . . .
No. and Gross Value in Service | short paid
returns {In Rs.) | (Value from ITR) . oo
Tax Provided (In Rs.) {in Rs.)
(In Rs.)
2014-15 6,20,25,613/- 6,75,18,477/- 54,92,864/- 6,78,918/-
2 | 2015-16 | 3,46,60,568/- 5,16,55,301/- 1,69,94,733/- 24,64,236/ -
2016-17 | 4,64,95,676/- 6,16,62,753/- 1,51,67,077/- 22,75,062/-
TOTAL 14,31,81,857/ | 18,08,36,531/- 3,76,54,674/- 54,18,216/-
3. To explain the reasons for such difference and to submit documents in

support thereof viz. Balance Sheet, Profit & Loss Account, Income Tax Returns,
Form: 26AS, Service Income and Service Tax Ledger and Service Tax (ST-3)
Returns, Letters dated 08.02.2018, 02.05.2018 and 16.07.2020 were issued to
the said assessee. However, the said assessee neither submitted any details /
documents explaining such difference nor responded to the Letters in any
manner. -For this reason, no further verification can be done in this regard.

Therefore, the highest applicable rate is taken for calculation of Service Tax for

the year.

4. Section 68 of the Finance Act, 1994 provides that ‘every person liable to
pay service tax shall pay service tax at the rate specified in Section 66/66B ibid
in such a manner and within such period which is prescribed under Rule 6 of

fhe Service Tax Rules, 1994. In the instant case, the said notice had not paid




“
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service tax as worked out as above in Table for Financial Year 2014-2015 and *

2016-17.

5. As per section 70 of the Finance Act 1994, every person liable to pay

service tax is required to himself assess the tax due on the” services
provided/received by him and thereafter furnish a return to the jurisdictional
Superintendent of Service Tax by disclosing wholly & truly all material facts in
their service tax returns (ST-3returns). The form, manner and frequency of
return are prescribed under Rule 7 of the Service Tax Rules, 1994. In this case,
it appears that the said service provider has not assessed the tax dues
properly, on the services received by him, as discussed above, and failed to file
correct ST-3 Returns thereby violated the provisions of Section 7 0(1) of the act
read with Rule 7 of the Service Tax Rules, 1994,

6. As per Section 75 ibid, every person liable to pay the tax in accordance
with the provisions of Section 68 ibid, or rules made there under, who fails to
credit the tax or any part thereof to the account of the Central Government
within the prescribed period is liable to pay the interest at the applicable rate of
interest. Since the service provider has failed to pay their Service Tax liabilities
in the prescribed time, limit, they are liable to pay the said amount along with
interest. Thus, the said Service Tax is required to be recovered from the noticee

along with interest under Section 750f the Finance Act, 1994,

7. In view of above, it appears that the Assessee has contravened the
provisions of Section 68 of the Finance Act, 1994 read with Rule 6 of Service
tax Rules, 1994 in as much as they failed to pay/ short paid/ deposit Service
Tax to the extent of Rs. 54,18,216/-, by declaring less value in their ST-3
Returns vis-a-vis their ITR/ Form 26AS, in such manner and within such
period prescribed in respect of taxable services received /provided by thern;
Section 70 of Finance Act 1994 in as much they failed to properly assess their
service tax liability under Rule 2(1)(d) of Service Tax Rules, 1994,

8. It has been noticed that at no point of time, the Assessc_ee has disclosed or
intimated to the Departrnent regarding receipt/providing of Service of the
differential value, that has come to the notice of the Department only after
going through the third party CBDT data generated for the Financial Year
2014-2015, 2015-16 and 2016-17. The Government has from the very
beginning placed full trust on the service providers and accordingly measures
like self-assessment ete, based on mutual trust and confidence are in place.
Fromt the evidences, it appears that the said assessee has Enowingly
suppressed the facts regarding receipt of/providing of services by thern worth
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-the differential value as can be seen in the table hereinabove and thereby not
paid / short paid/ not deposited Service Tax thereof to the extent of Rs.
54,18,216/-. It appears that the above act of omission on the part of the
Assessee resulted into non-payment of Service tax on account of suppression of
material facts and contravention of provisions of Finance Act, 1994 with intent
to evade payment of Service tax to the extent mentioned hereinabove. Hence,
the same appears to be recoverable frofn them under the provisions of Section
73(1) of the Finance Act, 1994 by invoking extended period of time, along with
Interest thereof at appropriate rate under the provisions of Section 75 of the
Finance Act, 1994. Since the above act of omission on the part of the Assessee
constitute offence of the nature specified under Section 78 of the Finance Act,
1994, it appears that the Assessee has rendered themselves liable for penalty
under Section 78 of the Finance Act, 1994 Assessee also filed their both
returns late from the due date, it appears that the Assessee has rendered

themselves liable for penalty under provisions of Rule 7C of the Service Tax

Rules, 1994.

9. Therefore, M/s CTPL Industrial Sqrvices Pvt. Lfd., Orange Mall, 417, 4th
Floor, Nr. Sharda Petrol Pump, 1.O.C. Circle, Chandkheda, Ahmedabad,
Gujarat called upoﬁ to show cause to the Additional Commissioner, CGST
&CX, Ahmedabad North having office at 1 Floor, Custom House,

Navrangpura, Ahmedabad as to why:

(1) The demand for Service tax to the extent of Rs. 54,18,216/-
(Rupees Fifty Four Lakh Eighteen Thousand Two Hundred Sixteen
Only) short paid /not paid by them in F.Y. 2014-2015, 2015-16
and 2016-17, should not be confirmed and recovered from them
under the provisions of Section 73 of the Finance Act, 1994;

(i) Interest at the appropriate rate should not be recovered from them

. under the provisions of Section 75 of the Finance Act, 1894;

(ilij Penalty should not be imposed upon them under the provisions of
Section 78 of the Finance Act, 1994,

(iv) Penalty should not be imposed upon them for late filing ST-3
returns under the provisions of Rule 7C of the Service Tax Rules,
1994.

(v} Penalty should not be imposed upon them under the provisions of
Section 77(1) of the Finance Act, 1994, for failure to provide
documents/details for further verification in a manner as provided
under Section 77 of the Service Tax Act, 1994,

(vi) Penalty under Section 77(2) of the Finance Act, 1994 should not be
imposed on them for the failure to assess their correct Service Tax
liability and failed to file correct Service Tax Returns, as required
under Section 70 of the Finance Act, 1994 read with Rule 7 of the
Service Tax Rules, 1994. '

DEFENCE REPLY :

10. . The Tax payer vide letter dated 24.01.2022 stated that they have

received the Demand cum Show Cause Notice under Section 73(1) of the




Finance Act 1994 read with Section 174 of the Central GST Act 2017 for

different values in Service Tax Return (ST-3) and Income Tax Return (ITR),-
stating that service tax is not paid, even though substantial income is reported

to Income tax department in filing of return for the FY 20 14-15, FY 2015-16
and FY 2016-17; that demand raised vide the SCN merely on the facts that
| there is difference betweeﬁ ST3 Returns and 26AS /Income Tax Returns is
unsustainable and is patently illegal; that the said SCN is issued without
following any process of investigation and is devoid of any factual aspects; that
SCN has been issued plainly on basis of pure arithmetic based on the data
. received from Income tax and comparing the same with the Service tax returns
filed by them; that while raising the demand, it is not proved that the
differential amount was received on account of providing of taxable service;
that It has been held by Hon'ble Ahmedabad Tribunal that before raising the
demand on the difference between the amounts of ST-3 return and Balance
Sheet, the adjudicating authority should reconcile these figures by adopting the
proper methods; that this has been decided in the case of COMMISSIONER OF
SERVICE TAX, AHMEDABAD VERSUS PURNI ADS. PVT. LTD. [2010 (19) S.T.R.
242 (Tri. - Ahmd.)); that this case also says that just by finding the difference in
the ST-3 figures and the Balance sheet figures does not mean that the assessee
has short paid service tax; that the department should come up with proper
evidence fo this effect that the amount shown in the balance sheet is that
amount on which service tax must be paid by the assessee and they have not
paid service tax on the same; that in the instant case also, the demand has
been proposed in the impugned show cause notice simply on the grounds that
there is difference between the figures of the ITR/TDS and ST-3 return,
However, it has not been proved that the said difference’is on account of
receipts from taxable income; that in the light of above cited decision, the
show cause notice issued alleging that the service tax paid by them is short
paid is totally erronéous and is liable to be set aside; that they have cited the
case laws of SHARMA FABRICATORS & ERECTORS PVT. LTD. Versus C, C.E.,
ALLAHABADZ2017 (5).G.S.T'L. 96 (Tri. - AlL), affirmed by Allahabad High Court
[Commissioner v. Sharma Fabricators & Erectors Put. Ltd. - 2019 (22) G.S.T.L.
JI166 (AIL)]; that demand in the entire SCN is based on differential amount
between income reported in ITR/TDS and ST 3 return. However, it i’las been
proved nowhere how the differential receipts are classifiable as taxable service;
that this shows that the demand has been raised mechanically without proving
the allegations with cogent and corroborative evidence whicii is not justified
and has cited various case laws;  that they are a company registered with
Ministry of Corporate Affairs bearing CIN U51490GJ2004PI‘C0450~85 since
2004; that they are engaged in providing (&) RIG Transportation (2) Manpower
| Supply Services (Manpower, Rigger) (3) Accommodation Set up (Bunk House,

WL Lt



Hiring) (4)H1r1ng of Equipment (Hiring, Hydraulic Crane, Trailer) (5) RIG
Maintenance etc. services to their clients: that they have been paying service
tax at full rate wherever it is applicable to them and many of their services are
leviable to Service Tax under Reverse Charge Mechanism as per Notification
No. 30/2012-Service Tax dated 20.06.2012; that they have been complying
with all the legal provisions of Service tax regularly that detailed year-wise

Income Reconciliation is given as under:

FY 2014-15
ST-3 Return Taxable
- NS . inge - . R DU . - under e .
_ﬁl:.l «- . Particul,ars 5o o, | PRGHEC IO In PN :WH"\‘." t :_SP.‘,Tgx ; ﬂ‘Reverse _|. Diffefenice
ENGawfsi o o8 Y 8 5 o B RSRERE e ncorien yeAbatement, - Al “Charge | ¢
1 | Hiring Services 35,143,029 | 35,143,929 4,343,790 - (0)
2 | Man Power Services 25,004,352 | 25,084,729 3,100,473 _ 9,623
3 Tours and Travels . -
Services 1,796,055 | 1,796,955 | 1,078,171 88,842
4 | Transportation Services 5,483,241 - i - 5,492,864 9,623)
As per Balance Sheet 67,518,477 | 62,025,613 | 1,078,171 | 7,533,104 | 5,492,864 _| (0)
FY 2015-16
- ST-3 Return Taxable
,A - ) )‘ .;" . -;u-ﬂ P ;,_._._{_:..... - 1::{:-:, .) g k,' .. . 4 lmder -‘ A“..h‘ ) -
gr Particularsy s " "Ta.xablc" 8. Tax" 1" “‘Reverse | ‘Difference
NG -,; PR ORI PP B _;-T-Incomer:‘ BB Abatement -+ -Paid | ; - Charge -
1 | Hiring Services 20,620,011 | 20,620,011 2,878,209 0
2 | Man Power Services 13,092,557 | 13,992,557 1,934,430 0
3 Tours and Travels -
Services 48,000 48,000 28,800 2,373
4 | Transportation Services | 15 994 733 - | 16,004,733 -
As per Balance Sheet 51,655,301 | 34,660,568 | 28,800 4,815,102 | 16,994,733 | 0
FY 2016-17
_ ) S5T-3 Return
' e g e e o S e
55 Particulars | -Audited: FS‘,  ppaxabl O e} sDiffererice.
No . ) . IicomE U TA ' 1=
1 | Hiring Services 32,046,257 | 32,946,258 4,030,098 m
2 | Man Power Servics 13,470,004 | 13,470,903 219,110 1
3 Tours and Travels
Services 78,515 78,515 47,109 4,711 0
4 | Transportation Services | 45 167,077 - | 15,167,077 -
As per Balance Sheet 61,662,753 | 46,495,676 | 47,109 5,153,018 | 15,167,077 | (0)

tHat during the period from FY 2014-15 to FY 2017-18, they had
provided services in the nature of Hiring Services, Manpower Services and
Tour and Travels services, which was duly reported in ST-3 Return and
_applicable Services Tax liability were properly discharged; that during the
said period they had also provided Traﬁsportation of Goods by road services
which is liable to services tax under Reverse Charge Mechanism under
Notification No. 30/2012-Service Tax dated 20.06.2012; that they do have

their own Trucks as well as they also procure Transport Services from




other Goods Transport Agencies. Details of transport Income and Expenses

are given below:

Transport
F. Year " Expenses Transport Income
2014-15 62,76,335 54,83,241
2015-16 1,10,42,540 1,72,92,400
2016-17 89,41,530 1,51,74,596
2017-18 46,11,500 54,00,000

that they submit documents i.e Income ledgers extracted from
Accounting System for the period FY 2014-15 to FY 2017-18 (up to
Jun.17); Audited Financial Statements and Income Tax Returns for the FY
2014-15 to FY 2017-18; ST 3 Returns for the period from FY 2014-15 to FY
206-17; Copies of Service Tax Paid challans; Copies of Sample Copies of
Transportation Income Invoice; that department has ‘.-a.lready conducted
their Service Tax audit and done due verification of the books of the
noticee; that the department while conducting audit would have checked 62
crores worth of exempted income thoroughly; In view of the reconciliation
done by the audit department, they paid the demanded service tax due on
service tax on security agency service under reverse charge mechanism,
Service tax paid on differential amount due to reconciliation of Income and
excess cenvat credit on input service credit at the time of Final audit
conducted by the Office of the Commissioner of Central Excise & CGST;
that Service tax has already been paid by the Noticee for the period of April
2014-June 2017; that they attach copy of Final Audit Report No.
566/2019-20 (Service Tax); that they have not contravened provision of
Section 66B, Section 67 or Section 68 of the Finance Act, 1994; that in
light of the above entire demand raised along with Interest as per Section
75 of the Act should be quashed in entirety and requested to set aside the
SCN; that no penalty under Section 77 & 78 and interest Under Section 75
of the Act can be imposed on the Noticee; that they request Personnel

Hearing before deciding the case.

PERSONNEL HEARNG :

11. Personnel hearing was granted to the assessee on 02.02.2022,
where Shri Pranav Shridhar, Chartered Accountant appeared for personnel
hearing on behalf of the assessee. He submitted reconciliation statement and
has stated that they have provided GTA Services and are not liable for Service

Tax.




DISCUSSION AND FINDING :

12, I have carefully gone through the records of the case, submission
made by- the noticee in reply to the show cause notice and also during the
course of personal hearing, Audited Balance Sheet, ITR, for the year 2014-15
to 2016-17. In the present case, Show Cause Notice has been issued to the
assessee demanding Service Tax of Rs. 54,18,216/- for the financial year
2014-15 to 2016-17 on the basis of data received from Income Tax authorities.
In the present case, Service Tax demand has been issued on the basis of
difference between value of Services from ITR and Gross value provided in
Service Tax returns. The Show Cause Notice alleged non-payment of Service
Tax, charging of interest in terms of Section 75 of the Finance Act, 1994 and

penalty under Section 77 and 78 of the Finance Act, 1994.

13. In reply to the Show Cause Notice, the tax payer submitted that
demand raised vide the SCN merely on the facts that there is difference
between ST3 Returns and 26AS/Income Tax Returns is unsustainable and is

patently illegal. They stated that they are a company registered with Ministry
engaged in providing ({a} RIG
Rigger) (3)

of Corporate Affairs since 2004 and are

Transportation (2) Manpower Supply Services (Manpower,

Accommodation Set up (Bunk House, Hiring) (4)Hiring of Equipment (Hiring,

Hydraulic Crane, Trailer) (5} RIG Maintenance etc.
have gone through the reconciliation statement furnished by the assessee

services to their clients: I

details below ;
FY 2014-15
As per‘ T BT Return T T " Différetice ifi déclaration
i . in val
Sr. Particulars Audited Fs | Texable |y tement | S.Tax Paid He
No. Income
.. . 0
1 | Hiring Services 35,143,020 | 35,143,920 4,343,790
Difference is Rs. 9623/-
2 | Man Power Services 3,100,473 which is higher in
25,004,352 | 25,084,729 financial records
Tours and Travels 0
8 | services 1,796,955 | 1,796,955 | 1078171 88,842
4 Transportation ) _ Taxable under RCM
Services 5,483,241 -
As per Balance Sheet 67,518,477 | 62,025,613 1,078,171 7,533,104
FY 2015-16
gl e - Asper el Rt g
| -Audited FS | Ei;iglec Abatement | 8. Tax Paid Difference
1 Hiring Services 20.620.011 | 20,620,011 2,878,299 0
2 Man Power Services 13.992.557 13.992.557 1,934,430 0
Tours and Travels ’
3 | Services 48,000 48,000 28,800 2,873 0
4 Transportation . Taxable under RCM
Services 16,094,733 16,994,733
As per Balance Sheet 51.655,301 34.660,568 28,800 4,815,102 16,994,733
k) 3 h ] i)




FY 2016-17

ST-3 Return
Sr Particulars As per Taxabl S. T
T P | - Audited-FS ERaDIC Abatement :Jax Difference:
No. Income ] Paid .
1 | Hiring Services 32,046,257 | 32,046,258 4,030,098 M‘é‘:r diiﬁ)"’“ce of
2 Man Power Services 13,470,904 13,470,903 216,110 Minor difference of Rsl.
Tours and Travels
3 | Services 78,515 78,515 47,109 4,711 0
. Taxable under
Transportation
* | services 15,167,077 - 15,167,077
15,167,077
As per Balance Sheet | 51 669 753 | 46,495,676 47,109 | 5453918

4.

I find from the above submissions that out of the various services,

the services provided with regard to Hiring Services and Man Power Supply
Services for all the three years i.e. 2014-15 to 2016-17, the assessee has paid
full Service tax on the value of services provided, (However, there-is minor
Difference of Rs. 9623/-
therefore refrain myself to enter in to the taxability since the Audit of the assessee
has already been carried out vide final Audit Report No. 566/201-20 dated

14.11.2019, covering the Show Cause Notice Period) which are also according

shown less in their Service Tax returns. However, I

to their financial records and Service Tax returns filed before the authority.

15. With regard to the Tours and Travels services provided by the
assessee, I find that they after taking proper abatment, have paid Service Tax
on the abated value of services provided, which is also according to their

financial records and Se.rvice Tax returns filed before the authority. -

16.
assessee has provided Services under Reverse Charge Mechanism as per

Notification No. 30/2012-Service Tax dated 20.06.2012. I would like to go
through the legal aspects of the taxability of GTA services.

I find with regard to the Goods and Transport Services, the

Rule 2(d)(B){V) of the Service Tax Rules, 1994 provided that;

(d) “person liable for paying service tax”, -
(i) (B) in relation to service provided or agreed to be provided by a goods
transport agency in respect of transportation of goods by road, where the
- person liable to pay freight is,—
(1) any factory registered under or governed by the Factorles Act, 1948 (63 of
1948);

(I any society registered under the Societies Registration Act, 1860 (21 of
1860) or under any other law for the time being in force in any part of
India;

(IIfy any co-operative society established by or under any law;

(V)  any dealer of excisable goods, who is registered under the Central Excise
Act, 1944 (1 of 1944} or the rules made thereunder;

(V) any body corporate established, by or under any law; or

(VI) any partnership firm whether registered or not under any law ificluding

association of persons; any person who pays or is liable to pay freight
either himself or through his agent for the transportation of such goods
by road in a goods carriage : Provided that when such person is located in
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a non-taxable territory, the provider of such service shall be liable to pay
service tax.

17. Para 1(A)@ii) and Para II of Notification No. 30/2012-ST dated

20.06.2012 as amended provided that service tax payable on services
provided or agreed to be provided by a goods transport agency in respect of

transportation of goods by road, where the person liable to pay freight is,—

(2) any factory registered under or governed by the Factories Act, 1948

(63 of 1948);
(b). any society registered under the Societies Registration Act, 1860
(21 of 1860) or under any other law for the time being in force

in any part of India;

(c) any co-operative society established by or under any law;

(d)  any dealer of excisable goods, who is registered under the Central
Excise Act, 1944 (1 of 1944) or the rules made thereunder;

(e) any body corporate established, by or under any law; or

(H any partnership firm whether registered or not under any law

*  including = association of persons; '

(II) The extent of service tax payable thereon by the person who
provides the service and the person who receives the service

for the taxable services specified in (I) shall be as spécified in the

following Table, namely :-

TABLE
Sl. | Description of Service Percentage of| Percentage of service
No. service tax payable|tax payable by the
' by the person|person receiving
providing service service
01 |in respectof services| NIL 100%
provided or agreed to be
provided by a goods
| transport  agency in
respect of transportation
of goods by road
18. As per provisions contained in Rule 2(d)(B)(V) of the Service Tax

Rules, 1994 read with Notification No. 30/ 2012-ST dated 20.06.2012 as
amended, service tax on GTA service provided to a body corporate established,
by or under any law; partnership firm whether registered or not under any law
including association of persons; a factory registered under or governed by the
Factories Act, 1948 (63 of 1948) and dealer of excisable goods, who is
registered under the Central Excise Act, 1944 (1 of 1944) or the rules made
thereunder is payable in RCM by the service recipient. The said assessee has
claimed RCM tax liability under above categoﬁes in reconciliation statement

certified by the chartered accountant.

19. On perusal of reconciliation statement, ledger accounts and
financial records, I find that the assessee have income of 54,92,864/-, Rs.

1,69,94,733/-, and Rs. 1,51,67,077/- (Total Rs. 3,76,54,774/-) for the year




—_ _ .

2014-15 to 2016-17 respectively from GTA services provided to other than
proprietary concern i.e. corporate body & partnership firm. )

20. I find that the aforementioned financial records/ returns are
prepared in statutory format and reflect financial transactions, income and
expenses and profit and loss incurred by company/ individual during a
financial year. The said financial records are placed before different legal
authorities for depicting true and fair financial picture. Service provider is
legally obligated to maintain such records according to generally accepted
accounting principles. They cannot keep it in an unorganized manner and the
statute provides mechanism for supervision and monitoring of financial
records. It is mandated upon auditor to have access to all the bills, vouchers,
books and accounts and statements of a company and also to call additional
information required for verification and to arrive at fair conclusion in respect of
the balance sheet and profit and loss accounts. It is also an onus cast upon the
auditor to verify and make a report on balance sheet and profit and loss
accounts that such accounts are in the manner as provided by statute and give
a true and fair view on the affairs of the company/ individual, Therefore, I have
no option other than to accept the information of nature of business /source of

income to be true and fair.

21. As per provisions contained in Rule 2(d)(B) of the Service Tax Rules,
1994 read with Notification No. 30/2012-ST dated 20.06.2012 as amended,
service tax on GTA service provided to a body corporate established, by or
under any law; partnership firmm whether registered or not under any law
including association of persons; a factory registered under or governed by the
Factories Act, 1948 (63 of 1948) or a dealer of excisable goods, who is registered
under the Central Excise Act, 1944 (1 of 1944) or the rules made thereunder is
payable in RCM by the service recipient. The Noticee has claimed RCM tax
liability under above categories in reconciliation statement certified by the
chartered accountant. I find that the status of the service recipient as body
corporate and the partnership firm is organizational and has been verified by
chartered accountant. Therefore, in the above backdrop 1 aécept bifurcation of
GTA service provided by noticee to the body corporate and the GTA service
provided by the noticee to above extent are liable to be paid in RCM by the

service recipients.

_ _ Description 5014-15 | 2015-16 | 2016-17
thal income as per ITR and SCN - 67518477 | 51655301 61662753
Total income declared as per ST3 62025613 | 34660568 | 46495676
Differential value on which service tax demanded 5492864 16994733 | 1‘516707:7.
GTA services provided to body corporate under RCM 5402864 | 16994733 15167077
Difference 0 0 0
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22. _ As stated above, on perusal of reconciliation statement, ledger
accounts and financial records, I find that the assessee have income of
54,92,864/-, Rs. 1,69,94,733/-, and Rs. 1,51,67,077/- (Total Rs. 3,76,54,774/-
) for the year 2014-15 to 2016-17 respectively from GTA services which are and
the same income earned by way of providing services to corporate body and the
liability to service tax falls upon the service receiver as per Notification
N0.30/2012 and therefore the assessee i.e service provider is not required to
pay service tax on the said amount. In view of the above, the service tax
demand on the differential amount of Rs. 3,7 6,54,674 /- is not sustainable and
therefore thé demand of service tax demand of Rs. 54,18,216/- is liable to be

dropped.

23. With regard to point No. (iv) of charging para, I find the assessee

has filed the ST-3 return late for the period 2014-15 to 2016-17 as detailed

below;

Return period No. of days delay| Penalty amount Penalty paid vide

‘ filing _ challan No,

April 14 to Sept 14 502 20000 50073 dtd 16.07.2016

Oct-14 to March 15 346 20000 50974 dated
16.07.2016

April 15 to Sept 15 211 19100 55964 dated
25.10.2016 '

Oct-15 to March 16 154 13400 54211 dtd 05.12.2016

April 16 to Sept 16 125 10500 50216 dtd 10.04.2017

QOct-16 to March 17 363 20000 Not paid.

23.1 I find from the available records in file that the assessee has late

fle their ST-3 returns as stated in above column and paid the late fees as
stated above except for the ST-3 returns for the period October 2016 to March
2017 wherein the assessee has late filed their return 363 days and has not paid
the late fees. Therefore the assessee is liable to pay late fees under the provision

of Rule 7C of Service Tax Rules, 1994.

24. I have- also gone through the Audit report and I find that the
Final Audit Report No. 566/2019-20 dated 14.11.2019 issued by the Audit
Commissionerate and covering the period of the subject SCN must be
considered . [ find that the Audit of the assessee was under taken on
21.08.2019, 13 & 20.09.2019 covering the period for the year 2014 to June
2017 where all the 3 revenue paras raised by the Audit for recovery of Service
tax have been approved as the assessee agreed with the Audit objection and

paid the Short payment/Wrong availment of Service Tax.

25. Therefore, it is apparent from the Final Audit Report that the
reconciliation of Income booked/ shown in the books of accounts of the

assessee, for the period April 2014 to June 2017 was carried out with Taxable




L -

value disclosed in their ST-3 Returns filed by the assessee. It is also evident
that the audit of records of assessee by the department had already been

>

conducted before the issuance of the subject SCN. Despite of the above fact, -

the SCN. seeks demand of the service tax on differential value worked out by

comparing the Income as per ITR/ Form 26AS vis-a-vis Taxable value disclosed
in ST-3 Returns. I find that apart from the differences noticed in the figures
reported in ST-3 returns and in ITR/Form 26AS, the department- had not
adduced/ relied upon any other evidence or investigation to substantiate the
allegations of short payment/ non payment of service tax. Having considered
these factual and documentary evidences available on records, and relying on
the Final Audit Report, I find that there is no short payment on the part of the
assessee. The SCN issued to the assessee after audit of the assessee is beyond
the law and is not justified. Thus, the subject SCN is liable to be dropped on

merits being incorrect and legally not sustainable,

26. I find that the SCN had not questioned the taxability on any
income other than the income from sale of services shown in I'TR/Form 26AS. I
therefore refrain myself from to enter in to the taxability on other income other

than the sale of service,

27. In view of the above discussion and on perusal of SCN, submissions
made by the said assessee, duly audited Balance Sheet, iTR , reconciliation
statement, and the Audit Report in respect of Audit Carried out by Audit
Commissionerate, I find that the service tax demand of Rs. 54,18,216/- for the
period 2014-15 to 2016-17 is not sustainable and accordingly Show Cause
Notice dated 29.09.2020 is liable to be dropped. Further, as the SCN itself is
not sustainable there is no reason to charge interest or to impose penalty

except under the provision of Rule 7C of Service Tax Rules, 1094,

Accordingly, I pass the following order;
ORDER

21. (i) Ihereby order to drop proceedings initiated for recovery of service tax of
Rs. 54,18,216/- against M/s. CTPL Industrial Services Pvt. Ltd.,Orange Mall,
417, 4% Floor, Nr. Sharda Petrol Pump, 1O.C. Circle, Chandkheda,
Ahmedabad, Gujarat along with interest.

(if) I hereby order to drop Penalty imposed upon them under the provisions
of Section 77 (1), 77(2) and Section 78 of the Finance Act, 1994.
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(ili) I impose penalty of Rs. 20,000/- (Rs. Twenty Thousand only) upon
them for late filing ST-3 returns for the period October 16 to March 17 under
the provisions of Rule 7C of the Service Tax Rules, 1994.

The SCN No. STC/15-80/0A/2020 dated 29.09.2020 is hereby

disposed off. & w B/

(R. Gulzar Begum)

Additional Commissioner

- Central Excise & CGST,
Ahmedabad North

By Regd. Post AD. /Hand Delivery
F.No. STC/15-80/0A/2020 Dated- LR\.O%.IZOQQ

To

M/s. CTPL Industrial Services Pvt. Ltd.,
Orange Mall, 417, 4t Floor,

Nr. Sharda Petrol Pump, 1.0.C. Circle,
Chandkheda, Ahmedabad, Gujarat.

Copy for information to:

1. The Commissioner of CGST & C.Ex., Ahmedabad North.
2. The Deputy Commissioner Division-VII, Central Excise & CGST, Ahmedabad North,
3. The Superintendent, Range-[, Division-VII, Central Excise & CGST, Ahmedabad North

Ly;eSuperintendent (system) CGST, Ahmedabad North for uploading on website.
7 Guard File
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