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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication. |
The appeal should bear a court fee stamp of Rs. 2.00 only. |
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An appeal against this order shall lie before the Commissioner {Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute. (as per amendment in Section 35F of Central Excise Act, 1944 dated
06.08.2014)
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The appeal should be filed in form EA-1 in duplicate. It should be signed by the appellant
in accordance with the provisions of Rule 3 of Central Excise (Appeals) Rules, 2001. It should
be accompanied with the following:

(1) - Copy of accompanied Appeal.

(2) Copies of the decision or, one of which at least shall be certified copy, the
order Appealed against OR the other order which must bear a court fee stamp of Rs.2.00.

ferwr:- T st w@ew/ Show Cause Notice F. No. STC/15-105/0A/2020 dated 30.08.2020

issued to M/s. PARESHKUMAR RAMANLAL JANI (hereinafter referred to as "the said service

provider") situated at "HOUSE M MONDEAL RETAIL PARK BETWEEN RAJPATH CLUB AND
ISCON MALL S.G.ROAD AHMEDABAD GUJARAT







Brief Facts of the Case

M/s. PARESHKUMAR RAMANLAL JANI (hereinafter referred to as "the said
service provider") situated at "HOUSE M MONDEAL RETAIL PARK BETWEEN RAJPATH
CLUB AND ISCON MALL S.G.ROAD AHMEDABAD GUJARAT", having PAN No.
AATPJ5350R being engaged in the business of providing services was found not registered
with the Service Tax department.

2. Whereas, an analysis of "Sales/Gross Receipts from Services (Value from ITR)",
the “Total Amount Paid/Credited under 194C, 194H, 1941, 194J" and "Gross value of Services
Provided” was undertaken by the Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15 to
2016-17, and details of said analysis was shared by the CBDT with the Central Board of indirect
Taxes (CBIC).

3. As per the information received from the Income Tax Department, the said
service provider had earned substantial service income, however, they did not obtain service tax

registration and did not pay service tax thereon.

4, Therefore, a letter dated letter/e-mail dated 31.07.2020 and followed by reminder
dated 24.09.2020 was written to the said Service Provider by the jurisdiction range office with a
request to submit the documentary evidence in respect to their income within a week time from
the date of receipt of above referred letter. However, the said Service Provider failed to submit
the required details / documents or offer any explanation / clarification regarding income earned

by them.

5, Since the said Service Provider had failed to submit the required details of
services provided during the Financial Year 2014-15 to 2016-17. the service tax liability of the
Service Provider was required to be ascertained on the basis of income mentioned i the ITR
returns and Form 26-AS filed by the said Service Provider with the Income Tax Department.
The figures/data provided by the Income Tax Department is considered as the total taxable
value in order to ascertain the service tax liability under Section 67A of the Finance Act, 1994 as
the said Service Provider failed to determine the correct taxable value.

6. The Service tax payable is calculated on the basis of value of "sales of services
under Sales/Gross Receipts from Services (Value from ITR)" as provided by the Income Tax
Department for the Financial Year 2014-15 to 2016-17. By considering the said amount as
taxable income, and as the said Service Provider failed to submit the required details as per

above referred letter, the service tax liability is calculated as under:-

Sr. Financial Year Sales/Gross Receipts  from . Service Tax |

No. Services ([TR) (in Rs.) (inRs.) ]

01 2014-15 16633876/- ; 2055947/-

02 2015-16 18169352/~ 222559591- B

03 2016-17 1ee74920/- 1293479%
TOTAL 52478148l 7T U T Ti7z4se83i- |
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Therefore, the said service provider has not discharged their Service Tax liability
and thus is liable to pay Service tax including Cess [@ 12.36% for F.Y. 2014-15 & from 01-04-
2015 to 31-05-2015]) ; [@ 14% from 01-06-2015 to 14-11-2015] ; [@ 14.50% from 15-11-2015
t031-05-2016] and [@15% from 01-06-2016 to 31-03-2017] for amounting fo Rs.7246683/-on
the total value amounting to Rs.52478148/-along with applicable interest and penalty for the
F.Y. 2014-15 to 2016-17.

7. Unquantified demand at the time of issuance of SCN

Para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017
issued by the CBEC, New Delhi clarified that : |
‘2.8 Quantification of duty demanded. It 1s desirable that the demand is quantified in the SCN,

however if due to some genuine grounds it is not possible to quantify the short levy at the time
of issue of SCN would not be considered as invalid. It would still be desirable that the principles
and manner of computing the amounts due from the notice are clearly laid down in this part of
the SCN. In the case of Gwalior Rayon Mfg. (Wvg.) Co. Vs. UOI, 1982 (OIO) ELT 0844 (MP),
the Madhya Pradesh High Court at Jabalpur affirms the same position that merely because
necessary parficulars have not been stated in the show cause notice, it could not be a valid
ground for quashing the notice, because it is open to the petitioner to seek further particulars, if

any, that may be necessary for it to show cause if the same is deficient.’

8. Further, the said service provider has also failed to provide the required
information even after the 1ssuance of letters from the Department. Therefore, the assessable
value for the year F.Y. 2014-15 to 2016-17 was not ascertainable at the time of issuance of
Show Cause Notice, Consequently, if any cther amount is disclosed by the Income tax
Department or any other sources/agencies, against the said service provider, action will be
initiated against the said service provider under the proviso to Section 73(1) of the Finance Act,
1994 read with Para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017, in as
much as the Service Tax liability arising in future, for the period F.Y. 2014-15 to 2015-16
covered under this Show Cause WNotice, will be recoverable from the said service provider

accordingly.

9. With effect from 01.07.2012, the negative list regime came into existence under
which all services are taxable and only those services that are mentioned in the Negative list are
exempted. The nature of activities carried out by the said Service Provider appears 1o be
covered under the definition of service and appears that not covered under the Negative List as
given in the Section 66D of the Finance Act, 1994 and also declared services given in Section
B6E of the Finance Act, 1994, as amended from time to time. These services also appears to
be not exempted under Mega exemption Notification No. 25/ 2012-S.T. dated 20-06-2012, as
amended from time to time, and hence the aforesaid services provided by the said Service
Provider appears to be subjected to Service Tax under the provisions Section 66B of Finance
Act, 1994.




10. As per Section 89(1)} of the Act, every person liable to pay the Service Tax
under this Chapter or the rules made there under shall, within such time and in such manner
and in such form as may be prescribed, make an application for registration to the
Superintendent of Central Excise.

11. As per Section 69(2) of the Act 1994, any service provider, whose aggregate
value of taxable service in a financial year exceeds Rs. @ lakh is required to take Registration.
Further, according to Notification No. 33/2012-(Service Tax) dated 20.06.2012, Central
Government has exempted taxable services of aggregate value not exceeding ten lakh rupees
in preceding year from the whole of the Service Tax leviable thereon under Section 66B of the
Finance Act, 1994, Therefore, it is observed that the said Service Provider was required to

obtain Service Tax Registration and comply the Service Tax laws accordingly.

12. As per provision of Section 68 of Finance Act, 1994 read with Rule 6 of Service
Tax Rule 1994 as amended, every person providing taxable service to any person is liable to
pay Service Tax at the rate prescribed in Section 668 to Central Government by the 5th of the
month/ quarter immediately following the calendar month/ quarter in which the taxable service
is deemed to be provided (except for the month of March which is required to be paid on 31st
March).

13. According to Section 70 of the Finance Act, 1994 read with Rule 7(1) of the
Service Tax Rules, 1994, every person liable lo pay Service Tax shall himself assess the tax
due on the services provided by him and thereafter furnish a return to the jurisdictional
Superintendent of Service Tax by disclosing wholly & truly all materials facts in ST-3 returns.

14. | It is observed that the said Service Provider had neither obtained a Service Tax
registration for the services provided by them for the period of F.Y. 2014-15 to F.Y. 2016-17,
nor responded to correspondence made with them regarding actual services provided by them.
concealed the value from the department, declared to the income tax department. Therefore, it
appears that the said Service Provider had not paid correct service tax by way of williul
suppression of facts to the department in contravention of provision of the Finance Act. 1994
relating fo levy and collection of service lax and the Rules made there under, with intent to
evade payment of service tax. Therefore, the service tax amounting to Rs. 7246683/- is
recoverable from them by invoking extended period of five years under first proviso to sub-
section (1) of Section 73 of Finance Act, 1994 along with interest at the prescribed rate under
Section 75 of the Finance Act, 1894 and also rendered himsell liable for penal action under
Section 78 of Finance Act, 1994.

15. Whereas, it is observed that the said service provider has neilher submitted the
documents nor extended the cooperation in the matter although sufficient time was provided.
This act of non-cooperation of the said the said service provider has contravened the provisions
of Section 72 of the Finance Act, 1994 and thus rendered themselves liable for penal action
under Section 77 of Finance Act, 1994,



16. As per the provisions of Section 72 of the Finance Act, if any person, liable to
pay service tax having made a return, fails to assess the tax, the Central Excise Officer, may
require the person to produce such accounts, documents or other evidence as he may deem
necessary and after taking into account all the relevant material which is available or which he
has gathered, shall by an order in writing, after giving the person an opportunity of being heard,
make the assessment of the value of taxable service (o the best of his judgment and determine

the sum payable by the assessee on the basis of such assessment.

17. As per the provisions of Section 73{1) of the Finance Act where any service tax
has nol been levied or paid or has been short levied or short paid by the reasons of willful mis-
statement or suppression of facts with intent to evade payment of service tax, the Central
Excise Officer may within five years from the relevant date, serve notice on the person
chargeable with service tax which has not been levied or paid of which has been short levied or

short paid requiring him to show cause why he should not pay amount specified in the notice.

18. As per Rule 6 of the Service tax Rules, 1994, the service tax shall be paid to the
credit of the Central Government by 5" day of the month, immediately following the said
calendar month in which the payments are received, towards the value of taxable service. Rule
7 of the Service Tax Rules, 1984 stipulates that assessee shall submit their service tax returns
in the form of 8T-3 within the prescribed time,

19. In view of above, it is observed that the said service provider have contravened
the provisions of :
(a) Section 66 of the Finance Act, 1994 in as much as they have failed to collect and

pay the service tax as detailed above, to the credit of Central Government.

(b) Section 68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules,
1994, as amended, in as much as they have not paid the service tax as mentioned above to the

credit of the Government of India within the stipulated time limit;

(c) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules,
1984, as amended, in as much as they had failed to properly assess their Service Tax liability
under Rule 2(1)(d) of Service Tax Rules, 1994 and failed to declare correct value of taxable

services as well as exempted services to the department in the prescribed return in Form ST-3.

20. it further appears that on account of all the above narrated acts of commission
and omissions on the part of ihe said service provider, they have rendered themselves liable to

penalty under the following proviso of the Finance Act, 1994 and Rules framed there under:-

» Section 70 and Section 77 of the Finance Act, 1894 as amended in‘ as much as they
failed to correctly self assess the tax due on the services provided and have not filed the correct
ST-3 return and contravened the provisions of Service Tax laws and did not comply to the letter

issued by the Department and did not provide the required information/documents.
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> Section 78 of the Finance Act, 1994, in as much as they have suppressed the material
facts from the department about service provided and value realized by them with intent to

evade payment of service tax.

21. As per Section 70 of Finance Act, 1994, the fees for the late filing of reiurn are
prescribed. When the nature of default for late filing of fees is less than 15 days, the amount of
penalty is Rs. 500 for 15 days; where the nature of default is more than 15 days & less than 30
days, the amount of penalty is Rs. 1000; and where the nature of default is more than 30 days,
the amount of penalty is Rs. 1000 + Rs. 100 for each day subject to maximum penalty of Rs.
20000/-. Hence, they are liable for payment of late fees for non filing of ST 3 returns for the
aforesaid period in stipulated time.

22, Section 70 of the Finance Act, 1994 stipulates that every person liable 1o pay the
Service Tax shall himself assess the tax due. The Government has introduccd self-assessment
system under a trust based regime which casts the onus of proper assessment and discharging
of the Service Tax on the Service Provider. The definition of "assessment” available in Rule 2(b)
of Service Tax Rules, 1994 is reproduced as under:- '

“Assessment” includes self assessment of service tax by the assessce, re-assessment,
provisional assessment, best judgment assessment and any order of assessment in which the

tax assessed is nil: determination of the interest on the tax assessed or re-assessed.”

23. In the instant case, the said service provider has failed to properly assess the
Service Tax liability. Thus, they have resorted to suppression of material facts by not reflecting
the correct taxable income incurred in respect of the services liable to Service Tax in their ST-3
returns. Accordingly, it is observed that the Service Tax as quantified herein above is liable to
be recovered by invoking the extended period of kmitation as provided for under Sec. 73 of the
Finance Act, 1994 along with interest in terms of the provisions of Sec. 75 - the Finance Act,
1994. The said Service Provider has not disclosed fuil, true and correct information about the
value of the service provided by them, and thus, it is observed that there was a deliberaie
withholding of essential and material information from the department about service provided
and value realized by them. It is observed that all these material infc:mation had been
concealed from the department deliberately, consciously and purposefully o evade payment
of Service Tax. Therefore, in this case all essential ingredients exist to invoke the extended
period in terms of proviso fo Section 73(1) of Finance Act 1984 to demand the Service Tax
short not paid.

24, In view of discussion in the fore going paras, it is observad that all the above acts
of suppression of facts, misstatement and contravention. omissions and commissions are on the
part of said service provider that they have willfully suppressed the facts, nature and value of
service provided by them by not assessing and paying due Service Tax liauility, therefore, the
above said amounts of Service Tax of Rs. 7246683/ (Non-paymant of Cervice Tax for the
period 2014-15 to 2016-2017 on Income from taxable service provigod by them), and Late fee
(Non filing of Service Tax returns) for the above period is required to be demanded and
recovered from them under the proviso to Section 73(1) of the Finance Ar:. 1884 by invoking
extended period of five years for the reasons stated herein foregoina naras. 'n view of the facts



discussed in foregoing paras and material evidence available on record, it is observed that
the said service provider have contravened the provisions of Section 66B of the Finance Act,
1994, Section 68 of the Finance Act, 1994 as amended read with Rule 6 of the Service Tax
Rules. 1994 and Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax
Rules, 1994 in as much as that they failed to determine; collect and pay Service Tax
amounting to Rs. 7246683/- (including applicable EC, SHEC, SBC & KKC) for the period F.Y.
2014-15 to 2016-17 as detailed above and they have failed to declare value of taxable service
to the department and thus suppressed the amount of charges received by them for providing

taxable services as detailed above.

25. Further, the said Service Provider failed (a) to take Service Tax Registration in
accordance with the provisions of section 69 ibid; (b) to keep, maintain or retain books of
account and other documents as required in accordance with the provisions of Finance Act,
1994; (c) to furnish information / documents called for' from them; and (d) to pay the tax,
accordingly the said Service Provider is liable 1o penalty under the provisions of Section 77(1) of
Finance Act, 1994.

26. All these acts of contravention of the provisions of Section 67, Section 68 and
Section 70 of the Finance Act, 1994 read with Rule 6 & Rule 7 of the Service Tax Rules, 1994
appear to be punishable under the provisions of Section 76 and 77 of the Finance Act, 1994 as
amended from time to time. In view of the above, it appears that the said the said service
provider have contravened the provisions of Finance Act, 1994 and the ruies made there under.
All the contraventions and violations made by the said the said service provider appear to have

rendered themselves liable to penalty under Section 76&Section 77 of the Finance Act.

27. Moreover, in addition to the contravention, omission and commission on the part
of the said the said service provider as stated in the foregoing paras, it is observed that the said
service provider has willfully suppressed the facts, nature and value of service provided by them
with an intent to evade the payment of service tax rendering themselves liable for penalty under
Section 78 of the Finance Act,1994.

28. Therefore, M/s. PARESHKUMAR RAMANLAL JAN!"HOUSE M MONDEAL
RETAIL PARK BETWEEN RAJPATH CLUB AND ISCON MALL S.G.ROAD AHMEDABAD
GUJARAT" vide the show cause Notice issued from F. No. STC/15-105/0A/2020 dated
30.09.2020 called upon to show cause to the Additional Commissioner, Central GST &
Central Excise, Ahmedabad North, having office at 1st Floor, Custom House, Ashram Road,

Navrangpura, Ahmedabad as to why:-

» The services rendered by them should not be considered as “"taxable services” under
Section 65 of the Finance Act, 1994, as amended, and the total/gross amount of Rs.52478148
received towards rendering such services should not be considered as taxable value of the said
taxable services charged by them for the F.Y. 2014-15 to 2016-17 ;




» Service Tax of Rs. 72,46,683/-(Seventy Two Lakh Forty Six Thousand Six Hundred
Eighty Three) which was not paid for the F.Y.2014-15 lo 2016-17 as per Table-A in para-11
above, should not be demanded and recovered from them under proviso to Sub-section (1) of
Section 73 of Finance Act,1994; read with relaxation provisions of Section 6 of Chapter V of the
Taxation and Other Laws(Relaxation of Certain Provisions) Ordinance, 2020(No. 2 of 2020)
promulgated on 30.03.2020 by invoking extended period of ime limit;

> Interest at the prescribed rate should not be demanded and recovered from them for the
period of delay of payment of service tax mentioned at (i) above under Section 75 of the
Finance Act,1994 ;

»  Prescribed late fee, should not be recovered from them for each S.7.-3 return filed late,
for the relevant period, under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of
the Finance Act, 1994 ; )

> penalty should not be imposed upon them under Section 76 of the Finance Aci, 1894

for the failure to make payment of service tax payable by them within srescrined time-limit |

» Penalty should not be imposed upon them under Section 77(1) of the Finance Act,
1994 for failure to take Service Tax registration as per the provisions of Section 69 of the
Finance Act, 1994;

> Penalty should not be imposed upon them under Section 78 of the Finance Act, 1994,
for non-payment of Service Tax by willfully suppressing the facts from thedepartment with

intent to evade the payment of Service Tax as explained herein above,

29. The proceedings proposed and that may be taken against the said Service
Provider, under the aforementioned provisions of the Finance Act, 1994 read with the Service
Tax Rules, 1994 framed there under, are saved by tne Section 174(2"1 of the CGST Act, 2017.

DEFENCE REPLY:

30. The assessee vide their letter dated 02.11.2020 forward:s} their writien submission
along with coples of previous correspondence they had with the department. The assessee, in
their reply, stated: that they are practicing as Advocate and entire receipt as shown in
paragraph 6 of the SCN dated 30.09.2020 pertaining to FY 2014-15, 2015-16 & 2016-17 1s
towards providing Legal Services. Further they also submilted that ¢~ no. €{b) of Notification
Number 25/2012 dated 20.06.2012, as amended from timne to !"ac. ex~mpls the Services
provided by an individual as an Advocate or a partnership firm of advocates by way of legal
services to certain entities and individuals. In al' other cases. thc ontire lability lo pay the
Service Tax is on the recipient of service (under reverse charge me=*.mism} vice entry no. 5 of
table at serial no. |l of the notification no 3072072 dated 20.06.701" »s amanded from time to
time. Further, they submitted that they are not liable to pay Service T»¥ on th» entire receipt and
not obtained registration under the Service Tax. In the end, they requested lo withdraw the
Show Cause Notice dated 30.09.2020 and drop the proceedings.



31.1 The assessee was granted personal hearing on 24.09.2021 to present their case. Shri
Rahul Y Oza, Crartered Ascountant on behaif of the recipient of SCN appeared for hearing
before me, and he reileruted the wnitten submission made on dated 02.11.2020. Further, they
requested time 1., G+.16. .21 to submit the reconciliation statement to prove that they are not
liable to pay scrvice ox cemand. They requested to drop the proceedings initiated against

them.

31.2 Further suumission @ Shri Pareshkumar Ramanlal Jani vide his letter dated
04.10.2021 furnisned the list of Business Entities to whom the legal services were
provided during the pariod from 2014-15 to 2016-17( as detailed in Annexure “A™)
to this order. I-u.rer ey submitted that the Noticee is a practicing Advocates and
the entire receipt fcr the year 2014-15 to 2018-17 is towards providing legal

services and notice is .. .t require to pay Service Tax.

32. DISCUSSIOH AND FINDINGS:

321 | have carunty gone through the facts of the case and records available in the
case file, which inciude ;.2 SCN the defence reply dated 02.11.2020 and submission dated
04.10.2021 alongv.::h documentis submitted by the assessee.

32.2 Cn gauing through the SCN, | find that data of Sales /Gross receipt from services
as per ITR were shared (. the CBOT with CBIC for FY 2014-15, 2015-16 & 2016-17 provided
by the assessee. The cdificrence in value of service io the extent of Rs. 5,24,78,148/- was
noticed and thercicre, the subject SCN was issued. Accordingly, | find that the issue which
requires determiiion as ol now is whether the assessees is liable to pay service tax on the
differential value of Rs. &.24,78,148/- under proviso to section 73(1) of Finance Act, 1944 or

not.

32.3 Thus, first and foremost | feel it necessary to understand the activities being carried out
by the assessee. | find that after introduction of new system of taxation of services in negative
list regime, any services ior a consideration is taxable except those services specified in the

negative or exempi list by viriue of mega exemption.

324 |find that ine asscssee in his defence reply dated 02.11.2020 has stated that they are
practicing as Advocale anu entire receipt as shown in paragraph 6 of the SCN dated 30.09.2020
pertaining to FY 2014-15, 2015-16 & 2016-17 1s towards providing Legal Services. Further they
also submitted that entiy no. 6(b) of Notification Number 25/2012 dated 20.06.2012, as
amended from time to timg, exempts the Services provided by an individual as an Advocate or a
partnership firm of advocates by way of legal services to certain entities and individuals. In all
other cases, the enlire fiability to pay the Service Tax is on the recipient of service (unde_r
reverse charge mechanism) vide entry no. § of table at serial no. Il of the notification fno.
30/2012 dated 20.06.2012, as amended from time to time. They have contended that the




services provided by them are covered under entry no. 6{b) of Mega Exemption Notification No.
25/2012-ST dated 20.06.2012.

32.5 In order to comprehend the actual nature of service, | would like to take support
of the ITR, form 26AS and Audited balance sheet and profit and loss account for the FY 2014-
15, 2015-16 & 2016-17 under Seclion 44AB of the Income Tax Act, 1961 certified by Shri
Hemant Kajarekar, Chartered Accountant, Pariner of Kajarekar& Co., Ahmedabad as required
under Section 139(1) (a) of the Income Tax Act which have been submitted along with their
aforementioned defence reply dated 02.11.2020. | would also like to discuss and renroduce the

relevant excerpt of the documents.

326 | find that the Profit and Loss Accounts for FY 2014-15, 2015-16, 2016-17 and
recognizes main Revenue as “Professional Receipts”. The same is also reflected in their 26As
for the year 2014-15 to 201617 under Section 194 J i.e. “Fees for Prolcssional or technical

services”.

32.7 Further, | have also gone through the Additional Submission daind 04.10.2021, wherein
the details of Profession Receipts from Legal Services have roen srovida! “or the year 2014-
15 to 2016-17 as detailed below :

BREAK UP OF PROFESSIONAL RECEIPTS FRCALFCAL SIRVITES !

a

Particulars T T o014-15 -—'—"i—251_5-1'£3_ - i:&o"l_éi'i? i
Professional Receipts from | T ' i
Legal Services : i 1 i
To individuals CTUegsaeil T doasssoi | w0B79200
To Business Entities B W 8468415/- -T1_2_1 20 5060 | CIBY LU0

Total of Receipt 1 16633876/- | 16169352/~ | 19674920/~
As per audited Fin, Stat, | 16633876/~ | 16169352/~ ' 19674920/-

32.8 Hence, | find that the activities being carned out by the ~szessee for ~ consideration are
squarely covered under the definition of “Service” as defined u~-aor Sectior TRB (41) of the Act
and | also find that there is no dispute in this regard. | also find :nat the inc ne receipts for the

disputed period are towards providing Legal Services.

3200 Further as the assessee in his written submission stated that entrv no. 6(b) of
Notification Number 25/2012 dated 20.06.2012, as amended "»m lime = !ime. cxempis the
Services provided by an individual as an Advocate or a partner:hip fizm of a-ivocates by way of
legal services to certain entities and individuals. In all other casus, the entiry liability to pay the
Service Tax is on the recipient of service (under reverse charge mechanisr! vide entry no. 5 of
table at serial no. 1l of the notification no. 30/2012 aated 20.07 7112, as ar ‘nded from time to

fime.

10



| hernby rew et netification for detall discussion;

Notification No. 25/2012-Service Tax

G.5.R...... (E).- In ¢xercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 185 51 -7 1«90 (hereinafter referred to as the said Act) and in supersession of
notification numu.: 12ioui2- Service Tax, dated the 17th March, 2012, published in the Gazette
of India. Extraordinary, Part il, Section 3, Sub-section (i) vide number G.S.R. 210(E), dated the
17th March, 2012, :he Centrsl Government, being satisfied that it is necessary in the public
interest so o do, heretyy exenpts the following taxable services from the whole of the service
tax leviable therecn unidor section 66B of the said Act, namely.—

5. S i A by—

an ol aural o -

{ij iy puveanower than & brseass entty or

(i} a busincss entity with a turnover up to rﬁjpees ten lakh in the preceding financial year;

b

an ndivid -t as an advocate ot a partnersnip firm of advocates by way of legal services to,—

(/) an adveate or parttnership frm of advocates providing legal services;

(i, =0y o0 on wther than a business entitv: or

(7" a b ocw entity with a turnover up to rupees ten lakh in the preceding financial year; or

a porson ropresented o an 3 tel inbunal to an arbitral tribunal;

32.10 ! also proci.ce rewvani part of Notification No. 30/2012 dated 20.06.2012

Part Il, Section 3, Sub-scction (i), vide number G.S.R 849 (E), dated the 31st December, 2004,
except as respecls things done or omitted to be done before such supersession, the Central
Government heroby nolifics the following taxable services and the extent of service tax payable
thereon by the person liable to pay service lax for the purposes of the said sub-section,

namely.—
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(lf) The extent of service tax payable thereon by the person who provides the service and the
person who receives the service for the taxable services specified in (1) shall be as specified in
the following Table, namely -

Sr. | Description of Services | Percentage ~f iPn | Peentage  of  the |

No. i Service Tav ~avehin | Snvice Tox payablel

" the Service providing | by the person

| service receiving the service |

5 |in respect of services provided or| 0 100 ?
agreed to be provided by individual

advocate or a firm of advocates by way : }

of legal servic_?s_ S i | I

3211 Further, | have carefully gone through the submission datee C1.10.2021, wherein the
assessee furnished the amount of total services provided to Individuals and to
business entities to whom the legal services were provided during the perfod from
2014-15 to 2016-17. | also find that entry no. B(b) of Netificativn Nur.uer 25/2012 dated
20.06.2012 exempts the Services provided by an individual & =~ Advioie o -2 ~arinership firm
of advocates by way of legal services to certain entities and ir-ii+duniz. in all other cases, the
entire liability to pay the Service Tax is on the recipient of service funtor reverse charge
mechanism) vide entry no. 5 of table at serial no. Il of thn ~otification =0 2042012 dated

20.06.2012.

32.12 Further, | have carefully gone tnrough the submission rfated 7210 2021, wherein
the assessee furnished the amount of total services nrovides o individuals and to
business entities to whom the legal services were provided during the period from
2014-15 to 2016-17. | also find that entry no. 6(b) oi in:incate: Hun.er 25/2012 dated
20.06.2012 exempts the Services provided by an individual az = Adverate =7 a =arinership firm

of advocates by way of legal services to certain entities and + v o e 1t oTher cases, the
entire liability to pay the Service Tax is on lhe recipient = .o tvier roverse charge
mechanism) vide entry no. 5 of table at serial no. Il of ' - ~t¥i=¥nn o, 20/2012 dated
20.06.2012.

32.13 Now, | consider necessary to look info the do? v n of "Lo~n' Services” provided
under the Act as the assessee has claimed ther service tc =~ *¢~=' "~o~ns. | “nd that the

definition of “Legal Services" is provided under the N-: aticn o 25/2012-8T dated
20.06.2012 at Entry No. 6(b), the same is reproduced for bett oy e

Services provided by—

“(b} a partnership firm of advocates or an ndividual as wetone e ecar than a senior
advocate, by way of legal services to,- (i) an advocate or par. s 7 of - vesnias providing
legal services; (ii) any person other than a business eni. . - [ & too0ss enlity with a
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turnoveru; .y .. : ... . . o preceding financial year:" Inserted vide Notification 9/2016-

Service Tax

33. Fie. 4wt e L. above facls and discussion, | am of the view that the service
provided by (i i oo Lo o L sniately classifiable under the “Legal Service”.

33.1 i fsoLannl s Loy shows the value of services to the  tune of Rs. 5,24,78,148/-
for FY 201--3., .. us-iu. . - / when value of sales/gross receipt as per ITR as mentioned
in forgoing paras. . .U L W the SCN states that the levy of service tax for FY 2017-18

(upto Junc 2077 viulh s oo L scertainable at the time of issuance of the subject SCN, if the

same was 10 be ¢. _.cscl By Dwncome Tax department or any other sourcefagencies, against

the said asscoses ac .0+ . be initiated against assessee under the proviso to Section
73(1) of the Finar: » Ast " .0 w3 with Para 2.8 of the Master Circular No. 1053/02/2017—CX
dated 10.C3.2G:. .. .« ¢ rvioe tax liability was to be recoverable from the assessee

accordingly. 1n¢ 2ase.oce L. uclared service tax liability to be discharged under RCM only

and no liability unsicr feraed a7 has been declared.

33.2 As per iT!h: fnd mo v ¢ ssessee, Revenue from professional receipts for FY 2014-15,
2015-16 ane coin-7 Lonsed o as under:

.:e from Professional Reciepts (Rs.)

“{ 2014-15 ! FY 2015-16 FY 2016-17

['Sale of Servica: TTT166.33876 1 1,.61.69,352 1,96,74,920
333 From!he . oN v UL e SCN has not questioned the taxability on any income other
than the incciie © s o0 ruces. | therefore refrain from discussing the taxability on other
income othier e o Lot ce.
33.4. Uil e Cindlication Noo 25/2012 -ST  dated 20.06.2012 issued under
Section 93(1) of & . 1w.., o un.s cxemption to the taxable services enlisted therein from whole of
Service Tax levici o undr 30 sion 668 of the Act. | find that the assessee has contested the

demand of service w:x L services rendered by them being Legal Service and has claimed the
exemption from levy ef sorvice tax under Sr. No. 6(b) of Notification No. 25/2012-ST dated
20.06.2012. in &, wihor cass, .:ne entire liability to pay the Service Tax is on the recipient of
service (undur re.crse oot ;o nechanism) vide entry no. 5 of table at serial no. Il of the

notification nu. 5./ uis diad Lu.WB.2012, as amended from time to time.

3353 As uswuseod horsanaloie, |find that the assessee 1s an advocate who is clearly
engaged in busin.:s o . ovil. .y Legal Service. | also find that the assessee is also registered
under * BAR COU JNCiL Ui AHARASHTRA™

33.6 Keeping in view the 'crementioned detailed discussions, | find that the services
rendered by the assessec is sguarely covered under the Sr.No. 8(b) of the Notification No.
25/2012-8T dated 20.06.2072 and Sr No. 5 of Il of Notification No. 30/2012-ST dated
20.06.2012 and find that the exemption is quite clearly available to the assessee as claimed by
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them. Since | am fully convinced with the arguments put forth by the assessce, | therefore hold

that no service tax is payable by the assessee as demanded in the subject SCN.

34. Having considered these factual and documentary evidences available on
records, | find no reason to disregard the assessee’'s arguments. Accordingly, it is my
considered view that the assessee has established their case quite unambiguously that the
value of service as discerned by the department by comparing the value of services in ITRTDS
is basically on account of the exempi service being the Legal Services rendered by the
assesseeas they are not liable to pay Service Tax on the enfire receipt and not obtained

registration under the Service Tax.

35. In view of the facts and circumstances pertainina to the case, the demand is not
tenable in law, accordingly | do not consider it necessary to deal in the merits of invoking
extended period of limitation which has been discussed in the GCN at lengih and contested by
the said assessee in their submissions. For the same reasons, | am also not entering into

discussions on the need or otherwise of imposing penally. Therefore, from the factual matrix

and the question of law as discussed in the foregoing paras | ; iss the fodovang order! -
ORDER
36 | drop the proceedings initiated against Shri Pares:. ::mar Rama:. st Jani., "HOUSE M

MONDEAL RETAIL PARK BETWEEN RAJPATH CLUB AND I1SCON MALL S.G.ROAD
AHMEDABAD GUJARAT", having PAN No. AATPJ5350R. vide Show Causc Notice F.No.

STC/M5-105/0A/2020 dated 30.09.2020. i\\
X A

. Gulzar Begum)
“~int Commissioner
Central GLT & Central Excise
Shimedabad North
F.No. STC/15-105/0A/2020 P 11.11.2021

BY REGD. POST A W.iSPE.D POSTiHand Leizery
To,

M/s PARESHKUMAR RAMANLAL JANI

HOUSE M MONDEAL RETAIL PARK

BETWEEN RAJPATH CLUB AND ISCON MALL
S.G.ROAD AHMEDABAD GUJARAT

Copy to:

1. The Commissioner of CGST & C. Ex., Ahmedabad North.

2. The Assistant Commissioner, CGST &C.Ex., Division-VI!, Ahimedabad Norn,

3. The Superintendent, Range-I, Division-VIl, Ahmedabad ivo:'".

4. ,The Superintendent (System), CGST, Ahmedabad North fo: « .cading onwe i,
/ Guard File
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