e .
3% 4 %éé‘

MG T A, ‘
HaiT o uw, &
T Se9TR o, AGHETE — 9T, OFFICE OF COMMISSIONER
T g9, e 7, CENTRAL GST & CENTRAL EXCISE,

AHMEDABAD- NORTH
CUSTOM HOUSE, 1 FLOOR,
NAVRANGPURA, AHMEDABAD-380009

TIOY , 3gHeT=EE- 380009

HIF 9T/ PHONE No.: 079-27544557 Sl FAX ; 079-27544463 E-mail:- paahmedabad2@qgmail.com
Fef™um yradi s gX/By R.P.A.D
‘:I?I'.'Fi'./F.NO. STC/15-26/0A/2020 ATQT AT £E] /Date of Order: - 30.07.2021

STE e =hr 9@/ Date of Issue :- 30.07.2021

DIN-20210764WT000082360E

BT UTTa/Passed by:- TR ATt / Marut Tripathi
ATL=h / Joint Commiissioner

O T MY Y&T / Order-In-Original No. 17/1C/MT/2021-22

forer safn(a) 7 ag Tie ST STt @, SEeh/Seh Aeit w3 forg o srerr v et &)
O This copy is granted free of charge(for private use of the person(s) to whom it is sent.
T IR | FEegE w5 o =fte 9w ey ¥ Reg afla, seh wiEg F 9 wigS F a1 g
(erfler), el UE.EY., e il G W, SATaTs!, AgHaTETs - 380015 1 UTEY HEdT qudi-4 (ST-4)
# Trfeer w aepaT ) 59 3w 9T . 5.00 (79 ©94) &7 ~ATaT6T {7 [<he T AT A5 Ul
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The appeal should be filed in form 5T-4 in duplicate. It should be signed by the appellant in
accordance with the provisions of Rule 3 of Central Excise (Appeals) Rules, 2001, It should be
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Brief Facts-

M/s Aroma Enterprises (India) Ltd.,

bridge, S.G. Highway, Ahmedabad (hend

erstwhile Service Tax Department and we

providing taxable services namely “Busines

2, Investigation done by the officers.

Ahmedabad, indicated that M/s Aroma hd

M/s Ardor Global Pvt. Ltd. for tolerating a

First Floor, Pipe House, Near HCG Hospital, Beside Sola Over
eforth referred to as “M/s Aroma”) were registered with
re holding Service Tax Registration No. AADCS0854J5D001 for

s Auxiliary Service”,

of Directorate General of GST Intelligefice (DGGI), Zonal Unit,
d received a compensation amount of Rs. 8,33,75,000/- from
n act of non-compliance of contract agreement committed by

M/s Ardor Global Pvi. Ltd. It also indicated that M/s Aroma had received Rs. 1,69,84,440/- from M/s

Rajpath Club Ltd., as compensation for rel

Club Ltd. Thus it appeared that M/s Aroina had provided services viz.

nquishing their right to buy the land in favour of M/s Rajpath
“agreeing to the obligation to

refrain from an act, or to tolerate an act dr situation” which incidentally is “declared service” under the

provisions of Section 66 E{e) of the
8,33,75,000/- received by M/s Aroma

Finance Act, 1994, Accordingly, the consideration of Rs.

from M/s Ardor Global Pvt Ltd and consideration of Rs.

1,69,84,440/- received by M/s Aroma from M/s Rajpath Club Ltd. was liable to be subjected to Service
Tax at applicable rate. However, M/s Aror‘na by not discharging the service tax on the said transactions

had resorted to evasion of service tax of

Rs. 1,28,52,816/-. The Investigation also indicated that M/s

Aroma had not paid service tax under réverse charge mechanism on payment of Rs. 57,30,000/- made

to the directors as sitting fees and thereh
Thus the total Service Tax evasion by M/s /

3. During investigation inspection
carried out and statements of Shri Chirag:

v evaded payment of service tax amounting to Rs. 8,28,342/-
Aroma worked out to be Rs. 1,36,81,158/.

of the documents available at premises of M/s Aroma was
Raval, one of the directors were recorded. After conclusion of

investigation based on their financial and other related records and statements of Shri Chirag Raval ,

M/s Aroma and Shri Snehal Patel Manag
department as to why -

(i) The services, provided by M/s

ng Director was issued the instant SCN to show cause to the

Aroma to M/s Ardor Global Ltd. and M/s Rajpath Club Ltd.

should not be determined to be a taxab]e service viz. “Declared Service”, as defined under Section

66E{e) of Chapter V of the Finance Act, 19¢

(ii)

4;

The extended period envisaged under proviso to Section 73(1} of the erstwhile Finance Act,

11994 should not be invoked to demand and recover the Service Tax, which they had not paid by reason
of willful misstatement and suppression of{facts

Service Tax {including Cess} an

(iif)

lakhs fifty two thousand eight hundred si¥

Rs. 10,03,55,440/- received, for providingfw
from an act, or to tolerate an act or a siti
Rajpath Club Ltd. , should not be deman
73(1) of the erstwhile Finance Act, 1994;

Servrce Tax (Including Cess) an
Three Hundred Forty Two only)
%uﬁwem to the Directors of the g

@raﬁded almd recovered from them und

Interest at the appropriate rate
Section 75 of the erstwhile Finance Act,
Service Tax demanded vide sr. no. (iii) and

ounting to Rs. 1,28,52,816/- (Rupees One Crore twenty eight
teen only), willfully evaded by them, on the consideration of
he Declared Service viz. "agreeihg to the obligation to refrain
yation, or to do an act”, from M/s Ardor Global Ltd, and M/s
ded and recovered from them under the proviso to Section

1ounting to Rs. 8,28,342/- (Rupees Eight Lakhs Twenty Eight
willfully evaded by them, on the amount of Rs. 56,75,000/-
ompany, for having received their services, should not be
er the proviso to Section 73{1) of the erstwhile Finance Act,

s and as applicable in force under the relevant periods, under
1994 should not be demanded and recovered from them on

(iv)above;




(vi}

Penalty should not be imposed upon them under t

HE
i
i

he provisions of Section 76 and/or Section

78 of the Finance Act, 1994 for failure to pay Service Tax demanded vide Sr. No. {iii} and (iv) above;

(vii)

with Rule 4{5A} of the Service Tax Rules, 1994;

(viii)

(ix)

{x})

Act, 2017 should not be imposed upon Shri Snehal Patel, Ma

Penalty should not be imposed upon them under Sec
not having amended their ST-1 despite having under provic
obligation to refrain from an act, or to tolerate an act or a
Global Ltd. and M/s Rajpath Club Limited, in contravention of

Penalty should not be imposed upon them under t
Finance Act, 1994 for failure to file correct Service Tax R
provisions of Section 70 of the Finance Act, 1994 read with Ru

Penalty should not be imposed upon them under S
failure to issue invoices in respect of the taxable services viz.
an act, or to tolerate an act or a situation, or to do an act”, pre
and M/s Rajpath Club Limited, in contravention of Rule 44 of ¢

ion 77 {1)(a) of the Finance Act, 1994 for
ed taxable services viz.""agreeing to the
situation, or to do an act”, to M/s Ardor
Section 69 of the Finance Act, 1994 read

he provisions of Section 77 {1)(c) of the
eturns i.e. ST-3 in contravention to the
e 7 of the Service Tax Rules, 1994;

betion 77{c) of the Finance Act, 1994 for
agreeing to the obligation to refrain from
vided by them to to M/s Ardor Global Ltd.
He Service Tax Rules, 1994.

Penalty under Section 78A of Chapter V of the Financei Act, 1994, read with Section 174 of CGST

\aging Director of M/s Aroma Enterprises

{India) Ltd. for willfully suppressing the facts for evading Servide Tax liability.

Defence Reply-
4,

5.

Reply to the SCN was filed by the noticee vidd
have given submissions regarding the three transactions in |
Ltd. and amount paid by them to the Directors for receiving th

Noticee have submitted that they had entered into &
farmers (Banakhat) in the financial year 2011-12. The time |
the actual sale of the properties was 30 days from the d

letter dated 09.11.20. In their reply, they
espect of Rajpath Club, M/s Ardor Global
eir services.

greement for purchase of land owned by
mit given in the Banakhats to materialize
bte of conversion of the land into Non-

agricultural. Further, they have submitted that the demand off service tax in respect of sale of land is not

sustainable. The property was not got registered by the notice

2@ in its own hame as the land use was not

get changed by the land owners. Subsequently, when the land owners tried to sell off the property to

M/s. Rajpath Club Ltd., the noticee called upon the land owrn

name as per the terms of the agreement to sell.

6.

agreement to sell, the seller and the confirming party i.e.
respectively, have been jointly addressed to as the sellers.

S

N

oo

>

7

.

) ‘Q
W y 4!
&1

) c},“\_‘ﬁ?[‘aﬁd and charged stamp duty accordingly.

>

&
(ATE o

w

oty

AL

o

1

Qe e ¥ Yy
é-’&@fuﬁ -lx;/
8. Further they have submitted that the amount receive

is not for rendering any service to them but as compensation

as per contract. Due {0 non-supply of goods by M/s Ardor, th

Thereafter the noticee has entered the deal in the g
property on agreement to sell and the noticee has sold this j
land owners have got part amount while the noticee has g¢
received by the noticee as well as the land owners is reflected
agreement to sell dated 03.02.2017 drawn in favour of M/

P The said transaction between the farmers, M/s Rajp:

a8 ‘5;‘ L’at\are’en treated as a transaction for sale of land by the Reve

%“\‘%&%ﬁd and iota of doubt that the said transaction is a transa
RN . . .

atid there is no provision of any service by the noticee comp

D jﬂsé’hl The revenue department of the state has treated the

ers to get the property registered in their

apacity of person who has purchased the
yroperty to Rajpath Club Ltd. wherein, the
“t the balance amount. The total amount
as the consideration for sale of land in the
/s Rajpath Club Ltd in para 2 of the said
the original land owner and the noticee

'th club Ltd and the noticee company has. -
nue Department of the State establishes
ction of sale of land (immovable property)
any to M/s Rajpath Club Lid. or any other
full amount as consideration for purchase

d by them from M/s Ardor Global Pvt. Ltd.
for their failure to perform their obligation
: noticee company suffered a hug financial

loss due to appreciation of cost of the said goods. The noﬁipee company had the option of claiming
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damages from M/s Ardor by filing a civil suit or by going into arbitration, Such damages may be awarded
by a court of law or may be mutually agréed upon or decided by the parties to the contract. Whichever
method may be adopted, the basic character of the payment made for breach of contract remains that
of a compensation only. In their balande sheet also, they have described the amount received as
‘compensation received for non-performénce of contract from Ardor Global Pyt. Ltd. Further, they have
stated that compensation amount received by them cannot be subjected to levy of service tax by taking
resort to the service tax {Valuation) Rulés or the Mega exemption notification as the purpose of the
service tax {Valuation) Rules is to pro’-{de a mechanism for valuation of the service and not for

identifying what amounts to service. Similarly, the purpose of the mega exemption notification is to
provide exemption to a service tax and natt to determine what amounts to service. Hence the demand of
service tax on the compensation amount feceived from M/s Ardor Global Ltd. is not sustainable.

9, Further, they have submitted that the directors have been paid salary as the directors are
executive directors of the company whoare involved in the day to day working of the company. The
amounts paid to them as remuneration I in the nature of salary only even though it has been referred
to as ‘sitting fees’ in the books of the noticee. The services provided by an employee to the employer is
specifically excluded from the definition of the term ‘service’ as contained in Section 65B(44) vide clause
(b) thereof, Hence Service tax is not leviablle on the remuneration paid to directors.

10. Further, they have contented reéz rding invocation of extended period of limitation as they have
not suppressed any information from the department. They have requested to drop the proceedings

initiated by the instant show cause notice:

Personal Hearing-

11, Personal Hearing in the matter was attended by noticee’s advocate Shri Kamaljeet Singh on
14.07.21 through virtual mode. He pleadét on three points i.e.

i) Sale of land, no service element is involved.

ii) Compensation due to increaseof price for non supply of goods

iif) Directors salary- They are working directors so no question of service tax.

Further, when all transactions are ||n knowledge of department law of limitation should apply. He
further, reiterated their written submissich dated 09.11.2020.

Discussion and findings-

12, There are two issues for which Service Tax liability is alleged in the SCN first for providing the
Declared Service viz. “agreeing to the -obligation to refrain from an act, or to tolerate an act or a
situation, or to do an act”, to M/s Ardor Global Ltd. and M/s Rajpath Club Ltd and recelving
consideration from them and second Sefvice Tax evasion on Director’s fee which was payable under
RCM by service receiver M/s Aroma. '

13, The first issue contains two tgansactions noticed in the financial records. On perusal of the

@ gty @alance sheet, for the financial year 2015}-16, it was observed by officers of DGGI that at note 15 of the
425 REL ‘-‘s'atdéba‘lance sheet, meant for “Revenue from Operations” M/s Aroma had declared an amount of

M

~

-’q@;@z -’93’3 00/- as ‘income from other operations’ and in note 15.2 of the said balance sheet they had
f:ate ofJ;aIIy mentioned:

I -~
”03#“1@2' Ihcome From Other Operatrans include Commission Income for assistance in Coal Trading
*Bus;ness to the party and Compensat:on received for Non-Performance of Contract from Ardor Global

Pvt. Ltd.”

14. Further, on perusal of the Balat|ce Sheet for the financial year 2016-17 it was observed that at
note 16 of the said balance sheet, meant for “Revenue from Operations”, M/s Aroma declared an
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auﬁgl e of said taxable services provided by M/s Aroma to M/s
Tt dn Brvice tax evasion of Rs. 1,03,05,150/-.
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amount of Rs. 1,88,03,826/- as ‘Income from other operation

categorically mentioned:

“Other Non Operating Income includes Rs. 18725916/

compensation for waiver of right on the title of Land vide
purchased by the company”

15. On scrutiny of documents related to transactions and ¢
with M/s Ardor Global Pvt. Ltd., and in view of the state
11.06.2020, it was observed by officers of the DGGI that vid
Aroma had placed order of 7000 MT of LABSA {Linear Alkyl be
MTNOM + MODVAT + VAT along with 7500 MT of Dodecyl
MODVAT + VAT, to M/s Ardor Global Pvt. Ltd. The prime co

i
s’. Further, the remarks to the said note

\

j;eceived from Rajpath Club Lid. as
‘S;No 315, 353, 354, 360 and 362 to be
¥

brrespondences submitted by M/s Aroma
ment of Shri Chirag Raval recorded on
e purchase order dated 03.04.2015,M/s
nzene Sulphonic Acid) @ Rs. 86,000/- per
Benzene @ Rs. 95,000/- per MT NOM +
jdition for said purchase order was that

entire quantity of both the products should be delivered to thj._m in the month of April 2015. M/s Ardor,

vide their letter dated 04.04.2015 confirmed the said order a
supply of said goods. They agreed to supply the entire quantity
Ardor failed to supply the said goods within prescribed time i

d agreed to the terms and conditions for
iof goods in the month of April 2015, M/s
mit and price of the goods was increased

in the mean time. M/s Aroma vide their letter dated 23.05.20];? issued to M/s Ardor raised a debit note

No. 2015-2016/A001 dated 23.05.2015 for Rs. 8,33,75,000/- ag
of LABSA and 7500 MT of Dadecyl Benzene, which was paid by

186, | find that though named as compensation,
consideration collected by M/s Aroma specifically for tolerar
goods as per the contractual obligations mentioned in the Purc

‘compensation for non supply of 7000 MT
M/s Ardor later o,

;:he nature of the same appeared to be
ce of the act of default in supply of the
hase Order dated 03.04.2015.Thus in this

transaction there is a person who tolerated an act committed by other person for a consideration. In

view of the provisions of Section 66E of the Finance Act, 1994
M/s Aroma Enterprises, of tolerating non-supply of goods by
surely fall under the purview of the activity stipulated under t
Act, 1994, i.e.”(e}agreeing to the obligation to refrain from a
or to do an act;”. Accordingly, it is evident that M/s Arom

, it appeared that the said act, on part of
M/s Ardor, was an activity, which would

he provision of section 66E of the Finance
h act, or to tolerate an act or a situation,
a have provided the Declared service of

‘tolerating an act or a situation’ to M/s Ardor Global Ltd. fo

+a consideration of Rs. 8,33,75,000/- and

the said service was taxable service under the provisions of Finance Act, 1994 under Section 65B(51) of
the Finance Act, 1994 and was chargeable to service tax u der the provisions of Section 66B of the

Finance Act, 1994. The noticees contention that compensati
tenable as compensation against loss paid to M/s Aroma by

o“ﬂ arnount is not liable to service tax is not
/s Ardor are leviable to service tax as the

compensation being paid as consideration for the said nonfcompliance of contract agreement, falls
under clause {e) of Section 66E of the Finance Act, 1994 as a declared service as, “agreeing to the

obligation to refrain from an act, or to tolerate an act or a sity
service tax. | also find that M/s Aroma Enterprises have
transactions. In terms of proviso to Rule 3({a) of the Point of T
not issued the point of taxation will be the date of completion
case as the Debit note no. 2015-2016/A001 was issued on
23.05.2015. The rate of service tax for the period 01.10.2014
service (12% Service Tax + Education cess @2% of ST + Second
1% of ST). In terms of the Section 67 of the Finance Act, 198
provided is the value of services on which the service tax is to
value charged by M/s Aroma Enterprises for the said service
from their Debit Note No. 2015-2016/A001 dated 23.05.20]]

178

.

ation, or to do an act” which is leviable to
failed to raise any invoice for the said

éxation Rules, 2011, in case the invoice is
of provision of the service. In the present

03.05.2015, the point of taxation will be
to 31.05.2015 was 12.36% of the value of
ary & Higher Secondary Education Cess @
4 the gross value charged for the service

be charged. In the present case the gross
provided to M/s Ardor Global, as evident

5 was Rs. 8,33,75,000/-. Accordingly, the
Ardor comes to Rs. 8,33,75,000/- resulting

¢ 1 find that on scrutiny of the documents related to trapsactions and correspondences submitted
R “l‘}by-’lvlz,s Aroma with M/s Rajpath Club Limited, and in view of the statement of Shri Chirag Raval recorded
ke ’“:‘*ciz’rﬁi /06,2020, 12.06.2020 and 30.07.2020, it was observed by the officers of the DGGI that M/s Aroma,

&
AN

et .
~1 2 vide ‘agreements to sale’ entered into an agreement with the

land owners of Survey No. 315, 353, 354,
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358 and 360 for agreeing to purchase th:‘c:ir land. In terms of the said agreements to sale, M/s Aroma
gave the landowners some token money and set the condition that the landowners would get their land
converted from ‘Agriculture Land ‘ to ‘Ndn-Agriculture land’. The said agreement to sale also stipulated
that the sale deed will be drawn only after the landowners would get their land converted from
‘Agriculture Land ‘ to ‘Non-Agriculture Jand’ category. The land owners could not get their land
converted to ‘Non-Agriculture land’ categpry, consequently, the sale deed could not materialize. As the
landowners and M/s Aroma could not finalise the sale deed, the title of land was not passed on to M/s
Aroma Enterprises and in the land records the name of M/s Aroma Enterprises was not mentioned as
‘Land owners’. Later on M/s Rajpath Cllja Ltel. desired to purchase the said pieces of lands from the
farmers and accordingly, M/s H Desai & Co., Advocates and Solicitors, published an advertisement in the
newspaper ‘Divya Bhaskar’ published on 17.01.2017. From the said advertisement, M/s Aroma came to
know that the farmers were in talks with M/s Rajpath Club Ltd. for sale of the land for which M/s Aroma
were holding the. rights to purchase. A‘d:ordingly, M/s Aroma issued a letter to M/s H Desai & Co.,
Advocates and Solicitors, expressing theii| objection to the deal between the farmers and M/s Rajpath
Club Ltd. Thereafter alf the concerned pafties viz the original land owners, M/s Aroma Enterprises and
M/s Rajpath Club Ltd, reached an agreement whereby M/s Aroma agreed to waive off their rights to
purchase the said land for consideration of Rs. 1,88,99,916/- to be received from M/s Rajpath Club Ltd.
In the said arrangement, for each land ddal the farmers were the seller and M/s Rajpath Club Ltd. was
the buyer, M/s Aroma became the confirming party. The sale deeds dated 31.08.2018 duly registered,
submitted by M/s Rajpath Club Ltd., reflects the farmers as the land owners, M/s Aroma as the
confirming party and Rajpath Club Ltd as the buyer. The said transaction was recorded under Note 16 in
the Balance sheet for the F.Y. 2016-17j which mentions that the amount of Rs. 1,87,25,916/- was
received as compensation for waiver of right on the title of land survey no. 315, 353, 358, 360 and 362.
However the actual amount to be received (as per ledger and other supporting documents) was Rs.
1,88,99,916/- out of which they have received Rs. 1,69,84,440/- in the month of March 2017 and
remalning payment has been received b\'/;1 hem after June 2017,

18. The noticee submitted that they fave sold the land as sellers and they are jointly considered as
sellers of the land with actual owners i.e.'the farmers and the revenue department of state government
has taken stamp duty on full amount retJewed by the confirming party and the actual land owners by
M/s Rajpath Club Ltd so service tax is not ivable upon them on such sale of land. It is a fact that title of
the said land was never transferred in Hhe name of the noticee. The Revenue Department of state
government has considered the full amod nt only for computation of stamp duty which has nothihg to do
with service tax. Some states like staté élaf Maharashtra considers deemed sale of the land as in the
present case as sale of land and stampiduty is charged on amount of such deemed sale. The present

case belongs to state of Gujarat. 3

19. | find that M/s Aroma Enterprises never held the title of land for which they received the
consideration of Rs. 1,88,99,916/- from|M/s Rajpath Club Ltd (Out of which Rs. 1,69,84,440/- was
received in March 2017 and remaining Rsl 19,15,476/- was received after June 2017). Hon’ble Supreme
Court of India, in their decision dated 04/10.2019, in Special Leave Petition (E} No.37479/2016 filed by
Durgawati Devi, has held that execution |of a sale agreement does not transfer ownership/title. The
Hon’ble Supreme Court also ruled that ownership can only be acquired by a registered deed of
53nueyance The relevant part of the sald order is reproduced below for better appreciation of the facts:

,b) ;, C.Ex
Q:
:: ; 4. e petmoner only hod an agreement for sale in her favour. It is well-settled that execution of a sale
‘ a:éﬁ» ent does not transfer ownersh.-p/ title. Ownership can only be acquired by a registered deed of
\__‘:_/ rmms ance.”

Pyt .

. L y ;
To-— 720 Further, The Hon'ble Supreme Court of India in their landmark decision, in case of SLP(E) No.

13917 of 2009 filed by M/s Suraj Lamp & Industries Pvt. Ltd, at para 15 and 16 has ruled that Sales
Agreement of General Power of Attor'n:éy or Will transactions do not convey any title nor create any
interest in an immovable property. T'h'e:" Hon’ble Supreme Court also ruled that immovable property
can be legally and lawfully transferred/c% nveyed only by a registered deed of conveyance,
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21. | find that there is no deed of conveyance occurred bétween the noticee and the farmers and
the farmers have the title of the land till the sale to M/s Rajpath Club Ltd. So this transaction for the

naticee cannot be termed as sale of land. i

22. | find that in transaction between M/s Aroma Enterpri ':;esand M/s Rajpath Club Ltd., M/s Aroma
Enterprises had agreed to obligation to refrain from purchasing the said land from the actual land
owners, for which they had entered into agreement to sa e, upon receipt of consideration of Rs.
1,88,99,915/- from M/s Rajpath Club Ltd. In view of the proyisions of Section 66E of the Finance Act,
1994, so the said act, on part of M/s Aroma Enterprises, of al owing M/s Rajpath Club Ltd. to purchase
the land from actual land owners, was an activity, which wot ld squarely fall under the purview of the
activity stipulated under the provision of section 66E{e} of theéFinance Act, 1994, i.e. “agreeing to the
obligation to refrain from an act, or to tolerate an act or a $ituation, or to do an act;”. Accordingly,
M/s Aroma Enterprises had provided the declared service of ‘ggreeing to the obligation to refrain from
an act to M/s Rajpath Club Ltd. for a consideration of Rs. 1,8 3],_99,915/- {(Out of which Rs. 1,69,84,440/-
was received in March 2017 and remaining Rs. 19,15,476/- was received after June 2017) and the said
service was taxabie service under the provisions of Section 65B(51) of the Finance Act, 1994 and was
chargeable to service tax under the provisions of Section 66B cfihe Finance Act, 1994,

23. | find that M/s Aroma was liable to pay service tax pn the value of the said taxable services
provided by them to M/s Rajpath Ciub Ltd under the provisio,llﬁs of Section 68 of the Finance Act, 1994
read with Rule 6 of the Service Tax Rules, 1994, From the 5T-3|returns filed by M/s Aroma Enterprises, it
is evident that they have failed to pay the service tax on p;ryovision of said services, of agreeing to
obligation to refrain from purchasing the said land from the ‘Eactual land owners, for which they had
entered into Agreement to Sale”, to M/s. Rajpath Club Ltd., for which, M/s Rajpath Club Ltd. had agreed
to pay a consideration of Rs. 1,88,99,915/-. M/s Aroma Enterptr;ises had failed to raise any invoice for the
said transactions. In terms of proviso to Rule 3(a) of the Ppint of Taxation Rules, 2011, in case the
invoice is not issued the point taxation will be the date of completion of provision of the service. In the
present case the Sale Deeds for purchase of said land by ?M/s Rajpath Club Ltd., were signed on
16.10.2017 so the date of completion of provision of the sefyice would be 16.10.2017. However, M/s
Aroma Enterprises have received the payment of Rs. 1,00,00,000/- on 25.03.2017 and Rs. 69,84,440/- on
31.03.2017 i.e. before completion of service, Thus in terms of|Rule 3(b) of Point of Taxation Rules, 2011,
the point of taxation would be the date of receipt of payment. The rate of service tax for the for the
period 01.06.2016 to 30.06.2017 was 15% of the value of service (14% Service Tax + 0.5% Swachh Bharat
Cess + 0.5 % Krishi Kalyan Cess). In terms of the Section 67|of the Finance Act, 1994 the gross value
charged for the service provided is the value of services on which the service tax is to be charged. In the
present case the gross value charged by M/s Aroma Enterpfises for the said service provided to M/s
Rajpath Club Ltd. was Rs. 1,88,99,915/- out of which Rs. 1,6 184,440/~ was received in advance during
the pre-GST period. Accordingly, service tax not paid by M/s Aroma Enterprises on said transaction was
Rs. 25,47,666/-. The case laws quoted by the noticee are of ho use to them as they are not squarely
applicable in present facts and circumstances of the case and on the contrary Supreme Court’s orders on
land deals as discussed above are in favour of the Revenue.

24, The third transaction is related to the director’s fee. | find that Shri Chirag Raval, Director of M/s
Aroma stated in his statement dated 30.07.2020 stated thgt under the Accounting Head “Legal and-
Professional charges”, the expenses made towards payment to Auditors, lawyers or any other
professionals are booked. During the period from October 2414 to June 2017, his company, M/é Aroma
/g-aw— ave not incurred any Legal expenses on which they were raquired to pay Service Tax under RCM. To
‘Qfa i ﬁib% ntiate the same, Shri Chirag Raval produced the fopy of Ledger Account for “Legal and

C.E,

{ b, "
Ny afessianal charges” for the period from October 2014 to July, 2017.

i i«“{ 5 )
E) \ {f;:“ 25(8 m’fpn perusal of the balance sheets and ledger accounts for the year 2015-16, 2016-17 and 2017-

> 7 ’n' . .
.. :’f-a‘,; . 1.‘;;‘—\];,Ei“‘(g[énpo June 2017) it was observed that M/s Aroma Entefprises had shown expense on account of

e, pd ent to the Directors of the company. In terms of Notification no. 30/2012-ST dated 20.06.2012
- ended vide Notification No. 45/2012-ST dated 07.08.2012,phe company is liable to pay service tax on
the amount paid by the company to its directors for the se'qvices received by the company from the
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directors. In the present case it is pertinétt to note that M/s Aroma Enterprises had paid Rs. 57,30,000/-
to their Directors as ‘Sitting Fees’. This fakt is evident from the entries made by them in their financial

records. From the ST-3 returns filed by M

/s Aroma Enterprises, it is clear that have failed to pay service

tax of Rs. 8,28,342/- on the amount paid by them to their Directors as ‘Sitting Fees’.

26. The assessee’s contention that '1 he Director's sitting fees is actually salary to the executive

directors is not tenable as it is not supp
Raval, Director recorded by DGGI offlcers

Lrted by their financial records and statement of Shri Chirag
and the documents on record. Further any proof has not been

provided by the noticee of being the sald'amount to be salary.
¥

27. | find that M/s Aroma had failedi ;'o disclose the above details in their ST-3 Returns during the
aforesaid period. Thus, M/s Aroma had'suppressed the material facts from the Department by not
disclosing the fact about receipt of the Liquidated Damages/Penalty, in their ST-3 Returns. This appeared

to be done intentionally so as not to brfn their activities to the notice of the Department, though they

were registered for receiving various taxible services, as discussed earlier. Varlous Courts including the

‘Apex Court have clearly laid down the b:‘inciple that tax liability is a civil obligation and therefore, the

intent to evade payment of tax cannot 6 established by peering into the minds of the taxpayers, but

has to be established through eva]uatioh"of tax behavior. In this case evaluation of tax behavior of M/s

O Aroma shows intent to evade payment. OLservice tax by an act of omission in as much as, M/s Aroma
though being well aware of the unamb[g ous provisions of the erstwhile Finance Act, 1994 and Rules

made there under, failed to disclose to‘tlh department at any point of time, regarding the non-payment

O of service tax on amounts recovered 'a; compensation and also on the remuneration paid to the
Directors of the company towards theu‘ ervices, during the period from October, 2014 to June, 2017,

M/s Aroma had deliberately not shq n in their ST-3 Returns, the actual receipts/recovery of
compensation amount and payment ma e to Directors towards sitting fee and Service Tax involved
thereon, with intent to evade the pro er payment of Service Tax on Its due date, but for the
investigation proceedings conducted by . D Gl, Zonal Unit, Ahmedabad, these facts would have not come
to light. M/s Aroma had failed to decla‘r:‘ the collection of ‘compensation’ in the ST-3 Returns filed by
them during the aforesaid period. Furtjiﬁ r, M/s Aroma had not claimed any exemption for the said -
charges collected and provision of the '1:3 clared Service’ viz. ‘agreeing to the obligation to tolerate an
act or situation’ during the aforesaid !p riod in the ST-3 Returns, nor had they sought any specific
clarification from the jurisdictional Seh' ice Tax Assessing Authorities regarding the applicability of
Service Tax on the services of the samé; overing the period of this notice. The same suppression was
made by them in case of Director’s reifjuneration on which, they were liable to pay Service Tax on
Reverse Charge basis. In view of the secific omissions and commissions as elaborated earlier, it is

apparent, that M/s Aroma had deliberat

ly suppressed the facts of collection of ‘Compensation’ and

provision of the ‘Declared Service’ viz. égreeing to the obligation to tolerate an act or situation or to

refrain from an act’ in the ST-3 Returns
declaration and wiliful suppression of fac
The non-payment of Service Tax on the; a
consideration for providing the declared

during the said period. Consequently, this amounts to mis-
ts with the deliberate intent to evade payment of Service Tax.
mounts so collected by M/s Aroma, which appeared to be the
services viz. ‘agreeing to the obligation to tolerate an act or

ion or to refrain from an act’, ‘came to the knowledge of the DGGI only due to specific

es‘ﬁéatlons carried out as spelt out earher. Therefore, the extended period of limitation as envisaged

"f' _‘ nggr,prj)wso to Section 73(1) of the ersf while Finance Act, 1994 is invokable to demand Service Tax for
petiod from October 2014 to June, 20 7.

g‘-’/ln this regard, [ rely upon the dec sion of Larger Bench of Hon’ble Supreme Court in the case of

NG ,

RN “UI@ Vs Dharmendra Textile Processors.- I08 {231)ELT 3{SC) and further clarification in the case of M/s
Rajasthan Spinning & Weaving Mills [200 (238) E.L.T. 3 (5.C) wherein, it was, inter alia held that:

“33. The decision in Dhormendra Textn’ must, therefore, be understood to mean that though the
‘application of Section 11AC would deperJd upon the existence or otherwise of the conditions expressly
stated in the section, once the section :§ applicable in a case the concerned authority would have no
jurisdiction in quantifying the amount dhfc penaity must be imposed equal to the duty determined under
sub section (2) of Section 11 A. that is what Dharmendra Textile decides”. With the above observation,
the Hon’ble Apex court held that mens|rea is not an essential ingredient to impose penalty under




Section 11AC of the Central Excise Act, 1944 and there is no d scretion available on quantum of penalty
imposable under that section. As penal provisions of Section 78 of the Finance Act, 1944 and Section 11
AC of Central Excise Act, 1944 are pari materia, the ratio of dgcision of the Apex court is applicable to
Service Tax matters also. In view of the above facts and d Spussions, | find that this is a fit case to

impose penalty u/s.78 of Finance Act, 1994 and accordingly | hc:!{:l that M/s Aroma is liable to pay penalty
u/s.78 of Finance Act, 1994. -

28. | find that Shri Snehal Patel, Managing Director of M/s !\;‘bma is the person responsible for taking
all the decisions including taxation issues of the company on thé basis of facts and evidences on record.
The aforesaid acts of non-payment of service tax on the comp "n'sation amount received from M/s Ardor
Global Pvt. Ltd and M/s Rajpath Club Ltd. in addition to non-pa ment of service tax under reverse charge
for the amounts paid by the company as Director’s remunera |on were committed by M/s Aroma under
his guidance and supervision and as such, he had a decisive| ole to play in the present evasion. It is
evident that M/s Aroma had received compensation from M s‘Ardor Global Ltd. and M/s Rajpath Club
Ltd., which fail under the category of Declared service as d 'ﬁlned in Section 66E(e) of the erstwhile
Finance Act, 1994. The very fact that the details of the sai ‘compensation amount received by M/s

Aroma during the F.Y. 2015-16 and 2016-17 were not shown n ST-3 returns give strong indication that
M/s Aroma wanted to evade the payment of service tax. Ip- ‘addition to the same, non-payment of
service tax under RCM on Director’s remuneration during the fpenod from October, 2014 to June, 2017
also indicate their intent to evade service tax on this account-as well. As Shri Snehal Patel, Managing

Director of M/s Aroma is the person, who has to play the deci lve role in the affairs of the company, due
1

- to the present evasion of service tax on part of M/s Aroma, he has rendered himself liable to penalty
under Section 78A of the Finance Act, 1994, for the infractions gommltted by his company.

Order

N
|
i
On the basis of above discussion and my findings thereon | pass the following order-

(i) The services, provided by M/s Aroma to M/s Ardor global Ltd. and M/s Rajpath Club Ltd. are
determined to be a taxable service viz. “Declared Service”, a5 defined under Section 66E(e) of Chapter

V of the Finance Act, 1994,
. Illl

fii) The extended period envisaged under proviso to Section 73(1) of the erstwhile Finance Act,

1994 is invoked to demand and recover the Service Tax, which they had not paid by reason of willful

misstatement and suppression of facts.

(iii} | order to recover Service Tax (Including Cess) amounting to Rs. 1,28,52,816/- (Rupees One
Crore twenty eight lakhs fifty two thousand eight hundred sixteen only), willfully evaded by M/s Aroma,
on the consideration of Rs. 10,03,59,440/- received, for provi Ing the Declared Service viz. “agreeing to
the obligation to refrain from an act, or to tolerate an act or @ s;tuatron, or to do an act”, from M/s Ardor
Global Ltd. and M/s Rajpath Club Ltd. , under the proviso to =e‘ctlon 73(1) of the erstwhile Finance Act,
1994; :

|
(iv) | order to recover Service Tax (Including Cess) amountlng to Rs. 8,28,342/- (Rupees Eight
Lakhs Twenty Eight Thousand Three Hundred Forty Two onl\) willfully evaded by M/s Aroma, on the
amount of Rs. 56,75,000/- paid by them to the Directors of, the company, for having received their
services, under the proviso to Section 73(1) of the erstwhile Fl‘!ance Act, 1994,

T | order Interest at the appropriate rates and as app |cable in force under the relevant periods,
b} der §ec ton 75 of the erstwhile Finance Act, 1924 to l!)e recovered from them on Service Tax

%’ﬁ@n‘c{ed*wﬁe sr. no. (iii) and {iv}above;

@ fp ﬁ.- /. & l“lmpose penalty of Rs.1,36,81,158/-(One Crore Thirty Six Lakh Eighty One Thousand One
@*ﬁg_\ ”F{'undt"ed F|Ftv Eight Only) upon them under the provisions cf Section 78 of the Finance Act, 1994 for
‘fallureto pay Service Tax demanded vide Sr. No. {iii} and (iv) above; ‘




{vil) | impose penalty of Rs.10000/- upon them under Section 77 (1)(a) of the Finance Act, 1994 for
not having amended their ST-1 despite having provided taxable services viz.""agreeing to the obligation
to refrain from an act, or to tolerate an act or a situation, or to do an act”, to M/s Ardor Global Ltd. and
M/s Rajpath Club Limited, in contravention of Section 69 of the Finance Act, 1994 read with Rule 4{5A)
of the Service Tax Rules, 1994;

(viii) 1 impose penalty of Rs.10000/- upon them under the provisions of Section 77 {1){c) of the
Finance Act, 1994 for failure to file correct Service Tax Returns i.e. ST-3 in contravention to the
provisions of Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1954;

(ix) | impose penalty of Rs.10000/- upon them under Section 77 of the Finance Act, 1994 for failure
to issue invoices in respect of the taxable services viz."agreeing to the obligation to refrain from an act,
or to tolerate an act or a situation, or to do an act”, provided by them to to M/s Ardor Global Ltd. and
M/s Rajpath Club Limited, in contravention of Rule 4A of the Service Tax Rules, 1994,

(x} | impose penalty of Rs.100000/- (one lakh rupees) under Section 78A of Chapter V of the
Finance Act, 1994, read with Section 174 of CGST Act, 2017 upon Shri Snehal Patel, Managing Director of
O M/s Aroma Enterprises (India) Ltd. for willfully suppressing the facts for evading Service Tax liability.

For payment of Service tax, interest and penalty consequent to this order, the timeline and
conditions provided under Finance Act,1994 shall apply and the SCN F.No. DGGI/AZU/Gr-A/36-26/2020-
21 dated 31.07.2020 is disposed of on above terms.

Date: 30.07.2021

F.No. STC/15-26/0A/2020

To,

M/s Aroma Enterprises {India) Ltd., First Floor,
Pipe House, Near HCG Hospital,

Beside Sola Over bridge,

S.G. Highway, Ahmedabad

Copy to:

(1) The Commissioner, Central GST & Central Excise, Ahmedabad North.

(2) The Deputy/Assistant Commissioner, CGST & Central Exclse, Division-Vil, Ahmedabad North.
(3) The Superintendent, Central GST & Central Excise, Range- |, Division-VIi, Ahmedabad North.

(4) The Joint Director, DGGI, Ahmedabad, 6™ & 7™ Floor, -The address Building, Near Sola Flyover,
Science City Road, Sola, Ahmedabad-380060. :

\/(‘5‘) Guard File







