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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication.
The appeal should bear a court fee stamp of Rs. 2.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute. (as per amendment in Section 35F of Central Excise Act,1944 dated

06.08.2014)
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The appeal should be filed in form EA-1 in duplicate. [t should be signed by the appellant
in accordance with the provisions of Rule 3 of Central Excise (Appeais) Rules, 2001. It should

be accompanied with the following:
(1) Copy of accompanied Appeal.
(2) Copies of the decision or, one of which at least shall be certified copy, the

order Appealed against OR the other order which must bear a court fee stamp of Rs.2.00.

o~ Teor gaTeh g=E/ Show Cause Notice No. STC/15-159/0A/2020 dated 22.10.2020,
issued to M/s SHREE GAYATRI CLEARING AGENCY, 502/SUKH SAGAR
COMPLEX,/NR. HOTEL FORTUNE LAN, USMANPURA, AHMEDABAD-380013



BRIEF FACTS OF THE CASE:

M/s. SHREE GAYATRI CLEARING AGENCY, 502/ SUKH SAGAR
COMPLEX, NR. HOTEL FORTUNE LAN /USMANPURA,AHMEDABAD-SSOOIS,
(hereinafter referred to as the 'Assessee' for the sake of brevity) is registered under
Service Tax having Registration No.- AAPFS1092NSTO01 & are engaged in the
business of Providing Taxable Services.

2. On perusal of the data received from CBDT, it was noticed that the

assessee had declared different values in Service Tax Return ( 8T-3} and Income Tax

Return (ITR/Form 22A8) for the Financial year 2015-16.

3.

declared le
compared to the Service related taxable value de

On scrutiny of the above data, it is notd
ss taxable value in their Service Tax Return (ST-

Return (ITR)/ Form 26AS, the details of which are as under:

ced that the Assessee has
3) for the F.Y.2015-16 as
clared by them in their Income Tax

Financial Year 2015-16, Letter dated 06.10.2
However, the said assessee neither submitted any
difference nor responded to the letters in any manner.

verification could be done in this regard by the department.

5.

Since th
provided during the Financial
assessee has been ascertaine
retarns and Form 26AS filed by the assessee
figures/data provided by the Income Tax Dep
value in order to ascertain the Service tax ligbili

1994.

6.

rendering of taxable se
of SCN, it is not possib

No data was forwarded by CBDT, for the period

June-2017) and the assessee has also failed to provi
rvice for this period. Therefore, at this sta

le to quantify short payment of Service Tax, if any,

period 2017-18 (upto June-2017).

artment is consi

(Amount
in Rs.)
TOTAL
TOTAL | VALUE for VALUE HIGHER VALUE
Total GROSS TDS VALUE | DIFFERE (VALUE
Sr Sale of | VALUE | (including DIFFERE | NCE in DIFFERENCE in DUTY @
N | F.Y. | Service | PROVID 194C, ) ITR & STR) OR
CE in ITR | TDS and 14.5%
0 as per ED 1941a, 2nd STR STR (VALUE
ITR (STR) 1941b, , DIFFERENCE in
1944, TDS & STR)
194H)
1 | 2015 | 795638 | 118602 23664367 | 6770353 |1 180408 | 67703533 9817012
-16 17 84 3 3
4, To explain the reasons for such difference and to submit documents in
O support thereof viz. Balance Sheet, Profit & Loss Account, Income Tax Returns, Form:
26AS, Service Income and Service Tax Ledger and Service Tax (ST-3) Returms for the

020 was issued to the said assessee.

details/documents explaining such
For this reason, no further

e assessee has not submitted the required details of services
Year 2015-16, the service tax liability of the service tax
d on the basis of income mentioned in the Income Tax
with the Income Tax Department. The
dered as the total taxable
ty under Section 67 of the Finance Act,

2016-2017 and 2017-18 (upto
de any information regarding
ge, at the time of issue
for the




7. With respect to issuance of unquantified demand at the time of issuance of

SCN, Master Circular No. 1053/02/2017-CX dated 10.03.2017 issued by the CBEC, = .

New Delhi clariﬁes_ that:

“2.8 Quantification. of duty demanded: It is desirable that the demand is quantified in
the SCN, however if due to some genuine grounds it is not possible to quantify the short
levy at the time of issue of SCN, the SCN would not be considered as invalid. It would
still be desirable that the principles and manner of computing the amounts due from the
noticee are clearly laid down in this part of the SCN. In the case of Gwalior Rayon Mfg.
(Wug.) Co. Vs .UOIL 1982 (010} ELT 0844 (MP), the Madhya Pradesh High Court at
Jabalpur affirms the same position that merely because necessary particulars have not
been stated in the show cause notice, it could not be a valid ground for quashing the
notice, because.it is open to the petitioner to seek further particulars, if any, that may be
necessary for it to show cause if the same is deficient.”

8, From the data received from CBDT, it was observed that the “Total Amount
Paid/Credited Under Section 194C, 194H,194],194J OR Sales/Gross Receipts
From Services (From ITR)” for the assessment year 2016-17 to 2017-18(upto June-
2017) has not been disclosed thereof by the Income Tax Department, nor the reason
for the non disclosure was made known to this department. Furth?er, the assessee has

also failed to provide the required information even after the issulance of letters from

the Department. Therefore, the assessable value for the year 2016-17 and 2017-18
(upto June-2017) is not ascertainable at the time of issuance of this Show Cause
Notice. Consequently, if any other amount is disclosed by the Income Tax Department
or any other sources/agencies, against the said assessee, action will be initiated
against the said assessee under the proviso to Section 73(1) of the Finance Act 1994
read with para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017, in
as much as the Service Tax liability arising in future, for the period 2016-17 to 2017-
18 {upto-June 2017) covered under this Show Cause Notice, will be recoverable from

the assessee accordingly.

9. The government has from the very beginning placed- full trust on the service
provider so far as service tax is concerned and accordingly measures like Self-
assessments etc.,, based on mutual trust and confidence are in place. Further, a
. taxable service provider is not required to maintain any statutory or separate records

under the provisions of Service Tax Rules as considerable amount of trust is placed on
the service provider and private records maintained by him for normal business
purposes are accepted, practically for all the purpose of Service tax. All these operate
on the basis of honesty of the service provider; therefore, the governing statutory
provisions create an absolute liability when any provision is contravened or there is a
breach of trust by the service provider, no matter how innocently. From the evidence
on record, it appears that the said assessee had not taken into account all the income
received by them for rendering taxable services for the purpose of payment of sérvice
tax and thereby evaded their tax liabilities. The service provider appears to have made
deliberate efforts to suppress the value of taxable service to the departinent and
appears to have not paid the liable service tax in utter disregard to the requirements of
law and the trust deposed in them. Such outright act in defiance of law, appears to
have rendered them liable for stringent penal action as per the provisions of Section
78 of the Finance Act, 1994 for suppression or concealment or furnishing inaccurate

value of taxable service with an intent to evade payment of service tax.

10. In light of the facts discussed here-in-above and the material evidences
available on records, it is revealed that the noticee, M/s. SHREE GAYATRI CLEARING
AGENCY, have committed the following contraventions of the provisions of Chapter-V
of the Finance Act, 1944, the Service Tax Rules, 2004: '

(i) Failed to declare correctly, assess and pay the service tax due on the taxable
services provided by them and to maintain records and furnish returns, in such




form ie. ST-3 and in such manner and at such frequency, as required under
Section 70 of the Finance Act, 1994 read with Rule 6 & 7 of the Service Tax
Rules, 1994;

(i) Failed to determine the correct value of taxable service provided by them under
Section 67 of the Finance Act, 1994 as discussed above;

(i) Failed to pay the Service Tax correctly at the appropriate rate within the
prescribed time in the manner and at the rate as provided under the said
provision of Section 66B and Section 68 of the Finance Act, 1994 and Rules 2 &
6 of the Service Tax Rules, 1994 in as much as they have not paid service tax as
worked out in the Table for Financial Year 2015-16 to 2017-18 (upto June-

2017).

All the above acts of contravention on the part of the said assessee appear to
have been committed by way of suppression of facts with an intent to evade
payment of service tax, and therefore, the said service tax not paid is required to
be demanded and recovered from them under Section 73 (1) of the Finance Act,

1994 by invoking extended period of five years.

{iv)

() All these acts of contravention of the provisions of Section 68, and 70 of the
Finance Act, 1994 read with rule 6, and 7 of Service Tax Rules, 1994 appears to
be publishable under the provisions of Section 78 of the Finance Act, 1994 as

amended from time to time.

(vi) The said assessee is also liable to pay interest at the appropriate rates for the
period from due date of payment of service tax till the date of actual payment as

per the provisions of Section 75 of the Finance Act, 1994.
(vii) Section 77 of the Finance Act, 1994 in as much as they did not provide required

data / documents
as called for, from them.

ax liabilities of the assessec, M/s. SHREE GAYATRI
t on the basis of limited data/ information
for the financial years 2015-16. Thus, the
n received from the Income Tax

11. The above said service t
CLEARING AGENCY, has been worked ou
received from the Income tax department
present notice relates exclusively to the informatio

Department.

12. It has been noticed that at no point of time, the assessee has disclosed or
intimated to the Department regarding receipt/ providing of Service of the differential
value, that has come to the notice of the Department only after going through the third
party CBDT data generated for the Financial Year 2015-16 to 2016-17. From the
evidences, it appears that the said assessee has knowingly suppressed the facts
regarding receipt of/ providing of services by them worth the differential value as can
be seen in the table hereinabove and thereby not paid / short paid/ not deposited
Service Tax thereof to the extent of Rs. 9817012/-(including Cess). It appears that the

above act of omission on the part of the Assessee resulted into non-payment of Service

tax on account of suppression of material facts and contravention of provisions of

Finance Act, 1994 with intent to evade payment of Service tax to the extent mentioned
hereinabove. Hence, the same appears to be recoverable from them under the
provisions of Section 73(1) of the Finance Act, 1994 read with Notification dated
27.06.2020 issued vide F.No.CBEC-20/06/08/2020-GST by invoking extended period
of time, along with Interest thereof at appropriate rate under the provisions of Section
75 of the Finance Act, 1994 and penalty under Section 78 of the E‘inance Act, 1994,

13. Therefore, M/s. SHREE GAYATRI CLEARING AGENCY, 502/SUKH SAGAR
COMPLEX,/ NR. HOTEL FORTUNE LAN/ USMANPURA, AHMEDABAD-380013 called

upon to show cause before the Principal Commissioner, Central Goods and Service
r, Customs House,

Tax, Ahmedabad North having his office situated at Ist Floo




Opposite Old High Court, Income Tax Cross Road, Navrangpura, Ahmedabad -380009
as to why : .

The Service Tax to the extent of Rs. 9817012/-short paid /not paid by
them, should not be demanded and recovered from them under the
provisions of Section 73 of the Finance Act, 1994 read with Notification
dated 27.06.2020 issued vide F.No.CBEC-20/06/08/2020-GST;

(i)

(i1) : Service Tax liability not paid during the financial year 2016-17 and
2017-18 (upto June-2017),ascertained in future, as per paras no. 7
and 8 above, should not be demanded and recovered from them under
proviso'to Sub-section (1) of Section 73 of Finance Act,1994.

Interest at the appropriate rate should not be demanded and recovered

(1)
from them under the provisions of Section 75 of the Finance Act, 1994;

Penalty under the provisions of Section 77{1}(c) and 77(2) of the Finance

(iv)
Act, 1994 amended, should not be imposed on them.

(v) Penalty should not be imposed upon them under the provisions of
Section 78 of the Finance Act, 1994,

14. DEFENCE REPLY :

The assessee submitted their defence reply vide letter dated 14.02.2022,
wherein they stated that the noticee is a Partnership Firm operating at and from B-
313/314, 3t Floor, “Sivanta One”, Opp. Nali Silk Saree, Near Hare Krishna, Opp. V.S.
Hospital, Ashram Road, Ahmedabad; that the mnoticee is engaged in providing
Customs Broker Service and Logistic service, having Service Tax Registration number
AAPFS1992NST001; that the noticee denies all the averments and allegations, made
vide SCN, and, in particular, that Service Tax amounting to Rs. 98,17,012/- which is
required to be recovered from the noticee under proviso to Section 73(1) of Chapter V
of the Finance Act, 1994) of the Act and SCN deserves to be set aside and no Service
Tax is recoverable from the noticee; co'nsequently, no interest is also recoverable and
no Penalty is imposable on the notice; that the SCN, demanding recovery of Rs.
98,17,012/-, is invalid and, therefore, untenable as the same is based on
assumptions and presumptions and issued without assigning cogent reasons; that
they submitted various case laws; that the show Cause Notice issued are time bar;
that the noticee is a Pure Agent in terms of sub-Rule (2} of Rule 5 of Service
Tax (Determination of Value) Rules, 2006. The said sub-Rule (2) is re-

produced as under:

(2) Subject to the provisions of sub-rule (1), the expenditure or costs
. incurred by the service provider as a pure agent of the recipient of
service, shall be excluded from the value of the taxable service if all

the following conditions are satisfied, namely:-

(i) the service provider acts as a pure agent of the recipient of service
when he makes payment to third party for the goods or services

procured;

{ii) the recipient of service receives and uses the goods or services so
procured by the service provider in his capacity as pure agent ofthe

recipient of service;

{iii) the recipient of service is liable to make payment to the third
party;

(iv) the recipient of service authorises the service provider to make

payment on his behalf;




14.1. The above conditions are fulﬁlleci

(v) the recipient of service knows that the goods and services for
which payment has been made by the service provider shall be

provided by the third party;

(vi) the payment made by the service provider on behalf of the
recipient of service has been separately indicated in the invoice issued’

by the service provider to the recipient of service;

(vii)the service provider recovers from the recipient of service only
such amount as has been paid by him to the third party; and

service provider from the

(viii) the goods or services procured by the
f service are in addition to

third party as a pure agent of the recipient o
the services he provides on his own account.

Explanation 1. - For the purposes of sub-rule (2), “pure agent” means

ho - i enters into a contractual agreement with the recipient

a person w.
re or costs in the

of service to act as his pure agent to incur expenditu
course of providing taxable service; (b) neither intends to hold nor
holds any title to the goods or services so procured or provided as pure
agent of the recipient of service; (c) does not use such goods or
services so procured; and (d) Blreceives only the actual amount

incurred to procure such goods or (a) (c) (d) services.]

in the case of the noticee, as

summarized in the following Table:

4

the service provider acts as a pure agent of the recipient of | yes
service when he makes payment to third party for the goods or

services procured-

(i)

the recipient of service receives and uses the goods or services so | yes
procured by the service provider in his capacity as pure agent of
the recipient of service;

the recipient of service is liable to make payment to the third | yes
party; |

(iv)

the recipient of service authorises the service provider to mmake | yes
payment on his behalf;

v)

the recipient of service knows that the goods and services for | yes
which payment has been made by the service provider shall be

provided by the third party;

(vi)

the payment made by the service provider on behalf of the |yes
recipient of service has been separately indicated in the invoice
issued by the service provider to the recipient of Service;

(vii)

the service provider recovers from the recipient of service only | yes
such amount as has been paid by him to the third party; and

(viii)

the goods or services procured by the service provider from the | yes
third party as a pure agent of the recipient of service are in
addition to the services he provides on his own account,

()

enters into a contractual agreement with the recipient of service
to act as his pure agent to incur expenditure or costs in the

course of providing taxable service;

(b)

neither intends to hold nor holds any title to the goods or | yes
services so procured or provided as pure agent of the recipient of

service;

(c)

does not use such goods or services so procured; and yes

(d)

receives only the actual amount incurred to procure such goods | yes
or services.




14.2. Thus, as the noticee is Pure Agent of the recipient of service,
expenditure or costs incurred by the service provider are to be excluded from
the wvalue of the taxable service.; that they submitted the case laws; that the

noticee has paid such charges, as specified in the aforesaid CBEC Circular
No. 119/13/2009-8T, dated 21.12. 2009 and also fulfilled the conditions,
mentioned under Para 6 of the said Circular; that the noticee has fulfilled all these
conditions, it is the legal and legitimate right of the noticee to avail the benefit of the
said Circular and claim exclusions of such reimnbursable charges paid. The amount of
such reimbursable charges is Rs.67473045, which is required to be deducted from
Rs.67703533/~, being the amount considered for alleged demand of Service Tax; that
the Reimbursable Expenditures on which Service Tax has been demanded are such
as Service Tax has already been paid at the end of such service providers to whom
payment of such Reimbursable Expenditures has been made. This is a case of
Double Taxation. The sarne amount has been charged to tax twice, whereas service
has been provided once. There is no new or fresh service provided so as to be liable
to Service Tax ; that they earnestly requested to drop the proceedings initiated
vide this SCN, in the interest of justice.

15. PERSONNEL HEARING :

The personnel Hearing was granted to the assessee on 16.02.2022 wherein Shri
V. H. Hakani, Advocate and authorized representative appeared before me for
personnel hearing. During the personnel hearing he stated that they have worked as
“Pure Agent” and the issue is “Time Barred” and hence demand should be dropped on

merits.

DISCUSSION AND FINDINGS

16. I have carefully gone through the records of the case, submission
made by the noticee in reply to the show cause notice, ITR, Balance sheet for the year
2015-16. In the present case, Show Cause Notice was issued to the noticee
demanding Service Tax of Rs. 98,17,012/- for the financial year 2015-16 on the basis
of data received from Income Tax authorities and find that the noticee had obtained
Service Tax registration and also filed the ST-3 Returns as stipulated in the Finance,
Act, 1994 and rules made thereunder. The Show Cause Notice alleged non-payment of
Service Tax, charging of interest in terms of Section 75 of the Finance Act, 1994 and
penalty under Section 77 and 78 of the Finance Act, 1994. The assessee submitted
that they are providing Clearing and Forwarding Agent Services to their client for
which they- had taken service tax registration. Based on the details received from
Income tax department and comparing the receipt shown in ITR for the year 2015-16
with ST-3 returns filed by the them, the show cause notice was issued to recover short
paid service tax of Rs. 98,17,012/- with interest and penalty.

17. In the instant SCN, the point is regarding taxability of
reimbursement expenses received by the assessee. In this regard on perusal of reply
to SCN and other documents submitted by the assessee, I find that the main business
of their company is providing Customs Broker Service and Logistic service, having
Service Tax Registration number AAPFS1992NST001;, They have given the clarification
regarding differential value of Rs.6,77,03,533/- for the year 2015-16 are pertaining to
reimbursement of expenses arrived on behalf of Principal. I find with regard to
reimbursement charges, assessee company had incurred expenses on behalf of clients.
Further invoice is also generated on the name of client only. Normally these invoices are
customs duty payment, Air freight payment, ocean/shipping freight charges and other
related expenses. Further these expenses are not amounts to supply of service. Further
these expenses does not include any charges from company side it purely
reimbursement of expenses only. Where there is no supply of service then no service tax
on such amount. They have also furnished documents such as audited financial

the |

”




statements, copy of ledgers, Gross Trial Balance, ITR, Form 26AS, ST 3 return sample
invoices etc and requested to resolve the issue. They have also provided details of
reimbursement of various charges paid on behalf of client and recovered from them. The
reimbursement is related to the items such as customs duty, Detention charges, concord

charges, shipping line charges, transportation charge, etc.

18, In this connection, I find that Rule 5{1) of the Service Tax (Determination
of Value} Rules, 2006 provided that where any expenditure or costs are incurred by
service provider in the course of providing taxable service, all such expenditure or .
costs shall be treated as consideration for the taxable service and shall be included in
the value for the purpose of charging service tax. Rule 6(2) ibid provided that subject
to provisions of sub-rule (1), the expenditure or costs incurred by service provider as a
pure agent of the recipient of service, shall be excluded from the value of taxable
service if the conditions prescribed are satisfied. Rule 5 (1} and (2) both does not
differentiate provisions service wise, value of expenses shall be includible in all
services if incurred in the course of service and similarly relief is also extended to all
services if expenses or cost incurred in satisfaction of the canditions prescribed. The

provisions contained in Rule 5(2) ibid reads as below;

Rule 5 (2) Subject to the provisions of sub-rule (1), the expenditure or costs
incurred by the service provider as a pure agent of the recipient of service,
shall be excluded from the value of the taxable service if all the following

conditions are satisfied, namely :-

(i) the service provider acts as a pure agent of the recipient of service when
he makes payment to third party for the goods or services procured;

(fi) the recipient of service receives and uses the goods or services so procured
by the service provider in his capacity as pure agent of the recipient of

service;
(iii) the recipient of service is liable to' make payment to the third party;

(iv) the recipient of service authorises the service provider to make payment on .
his behalf;

(v) the recipient of service knows that the goods and services for which
payment has been made by the service provider shall be provided by the

third party,

(vi) the payment made by the service provider on behalf of the recipient of
service has been separately indicated in the invoice issued by the service

provider to the recipient of service;

(vii) the service provider recovers from the recipient of service only such amount
as has been paid by him to the third party; and

fviii) the goods or services procured by the service provider from the third
party as a pure.  agent of the recipient of service are in addition to the services

he provides on his own account.

Explanation 1. - For the purposes of sub-rule (2), “pure agent” means a person
who -

(a) enters into a contractual agreement with the recipient of service to act as
his pure agent  to incur expenditure or costs in the course of providing

taxable service;

(b) neither intends fo hold nor holds any title to the goods or services so
procured or provided as pure agent of the recipient of service;

(c) does not use such goods or services so procured; and




(d) receives only the actual amount incurred to procure such goods-or services.

Explanation 2. - For the removal of doubts it is clarified that the value of the

taxable service is the total amount of consideration consisting of all
components of the taxable service and it is immaterial that the details of
individual components of the total consideration is indicated separately in

the invoice.

19. Rule 5(2) ibid is applicable subject to conditions provided. In the case on

hand the services provided by the assessee and that of arranged from third party are
distinct and the noticee themselves was not providing such services. They had
arranged such service only on direction of principal and raised separate bills to
principal for charging remumneration of services rendered by them and for
reimbursement of expenses. Principal was aware that service provider has arranged
such activity from third party service provider for which payment is to be made by
principal. The noticee along with debit notes had also enclosed service bills issued by
third party service provider and charged amount on actual basis. They did not keep
- margin between the value charged by third party service provider and recovered from
principal. Explanation 1(a) to Rule 5{2) ibid provided that “pure agent” means a person
who enters into a contractual agreement with the recipient of service to act as his pure
agent to incur expenditure or costs in the course of providing taxable service. The
above clause provided that there must be a contractual agreement between principal
and the party whom amount reimbursed but the clause does not insist for agreement
to be a written one. The term agreement includes both oral and written and it is
undisputed that an oral agreement is as equally valid, as a written one. The legality, of
oral agreement, cannot be questioned, if it falls under the ambit of the requirements.
Section 10 of the Indian Contract Act, 1872 provided that all agreements are contracts
if they are made by free consent of parties competent to contract, for a lawful
consideration and with a lawful object, and are not hereby expressly declared to be

void.

20. I find that the activities independent of the service rendered if provided

as facility to principal by managing it from third party and amount recovered only

equal to expenses incurred, such other expenses does not form part of assessable
value for payment of service tax. The assessee has also furnished copies of invoices,
wherein I find that invoices issued to various agencies and corresponding documents
for claiming the reimbursable expenses only. I find from the random invoices
furnished by the assessee that they have separated the reimbursement charges and

paid service tax on clearing and forwarding agency charge.

21. The said assessee has also provided the categories wherein they have
reimbursed the amount which as detailed as under:

Description 2015-16

Differential value on which service tax demanded 06,77,03,533/~

as per SCN
Reimbursement charges not applicable to Service | 06,77,03,642/- -
Tax deducted
Difference {-]109
22, On perusal of the above table, I find that the re-imbursment charges are

more than the differencial value for the year 2015-16 . On perusal of invoices and
- other documents, I find that there is no element of supply of service involved in this




activity of reimbursement of expenses. The noticee though holding service tax
registration as C&F agent, are providing services of C&F agent and for
documentation with Customs and port authorities for clearance of cargo. The other
activity arranged by noticee could have been arranged from third party by the
principal themselves but often the exporter/importer are sitting far away from the port
of loading/ port of destination as the case may be and arranging such other activities
by themselves remains a tiring work. Therefore, a trade practice has been arrived at
that the CHA/C&F Agent sitting at the port of export/import will in addition to their
own work also arrange such other services and the agency charges paid to them
include remuneration for all. The charges incurred by noticee for arranging activity
from third party service provider are reimbursed to them on actual basis.

23. The Balance sheet and profit and loss account of an assessee is vital
statutory records. Such records are prepared in statutory format and reflect financial
transactions, income and expenses and profit and loss incurred by company during a
financial year. The said financial records are placed before different legal authorities
for evincing true financial position. Assessee was legally obligated to maintain such
records according to generally accepted accounting principles. They cannot keep it in

Q unorganized method. The statute provides mechanism for supervision and monitoring

of financial records. It is mandate upon auditor to have access to all the bills,
vouchers, books and accounts and statements of a company and also to call
additional information required for verification and to arrive fair conclusion in respect
of the balance sheet and profit and loss accounts. It is also onus upon auditor to verify
and make a report on balance sheet and profit and loss accounts that such accounts
are in the manner as provided by statute and give a true and fair view on the affairs,
The Chartered Accountant, who audited the accounts of the assessee, being qualified
professional has given declaration that the balance sheet and profit and loss accounts
of the noticee reflect true and correct picture of the transaction and therefore, I have
no option other than to accept the classification of incomes under profit and loss
account alongwith ledger as true nature of the business and to proceed to conclude
instant proceedings accordingly.

24. While considering all these aspects, I find that the services provided and
collected income as The reimbursement is related to the items such as customs duty,

O etention charges, concord charges, shipping line charges, transportation charge, etc. (as
detailed above} are not come under the preview of taxable service and thereby they are
exempted from payment of service tax. As supra, I find that as the differential income
of Rs. 06,77,03,642/- for the year 2015-16 are only reimbursement of expenses in the
capacity of pure agent, thereby not liable to service tax.

25. Further, on perusal of para 6 of SCN, I find that the levy of Service Tax
for the financial year 2016-17 and 2017-18 (Up to June 2017), which was not
ascertainable at the time of issuance of subject SCN, if he same was to be disclosed
by the Income Tax department or any other source/agencies, against the said
assessee, action was to be initiated against assessee under proviso to Section 73(1)
read with master Circular No. 1053/02/2017-CX dated 10.03.2017, the service tax
liability was to be recovered from the assessee accordingly, I however, do not find any
charges leveled for the demand for the year 2016-17 and 2017-18 (Up to June
2017)2017-18 in charging para of the SCN,

26. In view of the above discussion and on perusal of SCN, submissions made by
the said assessee, duly audited Balance Sheet, ITR, reconciliation statement, I find
that the service tax demand of Rs. 98,17,012/- for the period 2015-16 is not
sustainable and accordingly Show Cause Notice dated 22.10.2020 is liable to be
dropped. Further, as the SCN itself is not sustainable there is no reason to charge
interest or to impose penalty upon noticee on this count.



Accordingly, I pass the following order;

ORDER

27. I hereby order to drop proceedings initiated against M/s SHREE
GAYATRI CLEARING AGENCY, 502/SUKH SAGAR COMPLEX,/NR. HOTEL FORTUNE
LAN, USMANPURA, AHMEDABAD-380013, for recovery of service tax of Rs.
98,17,012/- along with interest and penalties vide SCN No. STC/15-159/0A/2020

dated 22.10.2020. K

(R.GULZAR BEGUM)
Additional Commissioner
Central GST & Central Excise
Ahmedabad (North)

F.No.STC/15-159/0A /2020 Date: 31.03.2022

To O
M/s SHREE GAYATRI CLEARING AGENCY,
S02/SUKH SAGAR COMPLEX,/NR.
HOTEL FORTUNE LAN, USMANPURA,
AHMEDABAD-380013.

Copy for information to:

1 The Commissioner of CGST & C.Ex., Ahmedabad North.
2 The Deputy Commissioner Division-VII, Central Excise & CGST, Ahmedabad
North.
3 The Superintendent, Range-iIl, Division-VII, Central Excise & CGST,
Ahmedabad North
4 The Superintendent(system) CGST, Ahmedabad North for uploading on website.
//C;uard File
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