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BRIEF FACTS OF THE CASE

M/s. Seven Oaks Engineering Pvt. Ltd 31, Umedpark Co-Op
H.S.Ltd., Vardhman Krupa, B/h.Suryoday Nagar 2, Ahmedabad, Gujarat -
380061 (hereinafter referred to as the 'Assessee’ for the sake of brevity) is
registered under Service Tax having Registration No. AATCS9027KSD001 and
was engaged in Taxable Services.

2. On going through the third party CBDT data for the Financial Year
2015-16 and 2016-17, it has been observed that the Assessee has declared less
taxable value in their Service Tax Return (ST-3) for the F.Y. 2015-16 and 2016-
17 as compared to the Service related taxable value they have declared in their
Income Tax Return (ITR)/ Form 26AS, the details of which are as under:

Taxable Gross Receipts Difference Bet‘.}veen
Value as From Services Value of Services Resultant
Sr. from ITR/26AS and | Service Tax
FY. per ST-3 (Value from . .
No. Gross Value in short paid
returns (In ITR/26AS) . A
Rs.) (n Rs.) Service Tax (in Rs.)
' 1 RS Provided (In Rs.)
1 | 2015-16 0 32570278 32570278 4722690
2 | 2016-17 0 50417811 50417811 7562672
TOTAL 12285362
3. Section 68 of the Finance Act, 1994 provides that ‘every person

liable to pay service tax shall pay service tax at the rate specified in Section
66/66B ibid in such a manner and within such period which is prescribed
under Rule 6 of the Service Tax Rules, 1994. In the instant case, the said
notice had not paid service tax as worked out as above in Table for Financial

Year 2015-16 and 2016-17.

4. No data was forwarded by CBDT, for the period 2017-18 (upto
June-2017) and the assessee has also failed to provide any information
regarding rendering of taxable service for this period. Therefore, at this stage,
at the time of issue of SCN, it is not possible to quantify short payment of
Service Tax, if any, for the period 2017-18 (upto June- 2017). With respect to
issuance of unquantified demand at the time of issuance of SCN, Master
Circular No. 1053/02/2017-CX dated 10.03.2017 issued by the CBEC, New
Delhi clarifies that:

«2 8 Quantification of duty demanded: It is desirable that the demand is
quantified in the SCN, however if due to some genuine grounds it is not possible
to quantify the short levy at the time of issue of SCN, the SCN would not be
considered as invalid. It would still be desirable that the principles and manner
of computing the amounts due from the noticee are clearly laid down in this part
of the SCN. In the case of Gwalior Rayon Mfg. (Wvg.) Co. Vs .UO] 1982 (010) ELT
0844 (MP), the Madhya Pradesh High Court at Jabalpur affirms the same
posttzon that merely because necessary particulars have not been stated in the
,§how cayse notice, it could not be a walid ground for quashing the notice,
Zf} béc:" use ’it'ts open to the petitioner to seek further particulars, if any, that may be
i far it to show cause if the same is deficient.”

AN 2 ey ) )
\“",:;4553‘:“}\\" w’/ As per section 70 of the Finance Act 1994, every person liable to
N PHysservice tax is required to himself assess the tax due on the services




provided/received by him and thereafter furnish a return to the jurisdictional
Superintendent of Service Tax by disclosing wholly & truly all material facts in
their service tax returns (ST-3returns). The form, manner and frequency of
return are prescribed under Rule 7 of the Service Tax Rules, 1994, In this case,
it appears that the said service provider has not assessed the tax dues
properly, on the services received by him, as discussed above, and failed to file
correct ST-3 Returns thereby violated the provisions of Section 70(1) of the act
read with Rule 7 of the Service Tax Rules, 1994.

6. As per Section 75 ibid, every person liable to pay the tax in
accordance with the provisions of Section 68 ibid, or rules made there under,
who fails to credit the tax or any part thereof to the account of the Central
Government within the prescribed period is liable to pay the interest at the
applicable rate of interest. Since the service provider has failed to pay their
Service Tax liabilities in the prescribed time limit, they are liable to pay the said
amount along with interest. Thus, the said Service Tax is required to be
recovered from the noticee along with interest under Section 75of the Finance

Act, 1994,

7. Now in view of above, it was noticed that the Assessee has
contravened the provisions of Section 68 of the Finance Act, 1994 read with
Rule 6 of Service tax Rules, 1994 in as much as they failed to pay/ short paid /
deposit Service Tax to the extent of Rs. 1,22,85,362/-, by declaring less value
in their 8T-3 Returns vis-a-vis their ITR/ Form 26AS, in such manner and
within such period prescribed in respect of taxable services received /provided
by them; Section 70 of Finance Act 1994 in as much they failed to properly
assess their service tax liability under Rule 2(1)(d) of Service Tax Rules, 1994.

8. It has been noticed that at no point of time, the Assessee has
disclosed or intimated to the Department regarding receipt/providing of Service
of the differential value, that has come to the notice of the Department only
after going through the third party CBDT data generated for the Financial Year
2015-16 and 2016~17. The Government has from the very beginning placed full
trust on the service providers and accordingly measures like self-assessment
etc, based on mutual trust and confidence are in place. From the evidences, it
appears that the said assesseec has knowingly suppressed the facts regarding
receipt of/providing of services by them worth the differential value as can be
seen in the table hereinabove and thereby not paid / short paid/ not deposited
Service Tax thereof to the extent of Rs. 1,22,85,362/-. It appeared that the
above act of omission on the part of the Assessee resulted into non-payment of
Service tax on account of suppression of material facts and contravention of
provisions of Finance Act, 1994 with intent to evade payment of Service tax to
the ex;ezrt-me@oned hereinabove. Hence, the same appears to be recoverable
from’/ théﬁm unde‘ri the provisions of Section 73(1) of the Finance Act, 1994 by
1nV0ka=h J8 ended period of time, along with Interest thereof at appropriate rate
ur, ‘ ?i‘\o \gsfﬁwsloms of Section 75 of the Finance Act, 1994. Since the above
ac N@T @ﬁ on the part of the Assessee constitute offence of the nature
spe J;gﬂ-z urrr;hs;: *dection 78 of the Finance Act, 1994, it appeared that the
Assessoe B éndered themselves liable for penalty under Section 78 of the

Finance Act, 1994.
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9. The said assessee was given opportunity to appear for pre show
cause consultation. The pre show cause consultation was fixed on 22.04.2021
but the said assessee did not appear for the same.

10. Therefore Show Cause Notice No.STC/15-63/0A/2021 dated
23.04.2021 was issued to the assessee called upon to show cause as to why:

() - The demand for Service tax to the extent of Rs 1,22,85,362/- short
paid /not paid by them in F.Y. 2015-16 and 2016-17, should not
be confirmed and recovered from them under the provisions of
Section 73 of the Finance Act, 1994;

(i) Interest at the appropriate rate should not be recovered from them
under the provisions of Section 75 of the Finance Act, 1994,

(il Penalty should not be imposed upon them under the provisions of
Section 78 of the Finance Act, 1994.

(ivy Penalty under Section 77(2) of the Finance Act, 1994 should not be
imposed on them for the failure to assess their correct Service Tax
liability and failed to file correct Service Tax Returns, as required
under Section 70 of the Finance Act, 1994 read with Rule 7 of the

Service Tax Rules, 1994,
\
O DEFENCE REPLY

11. In the instant case, the assessee has not filed any reply to SCN
with reference to the subject SCN dated 23.04.2021.

PERSONAL HEARING

12. Personal Hearing in this case has been ‘granted to the said
assessee on 09.05.2022, 17.06.2022, 24.11.2022, 19.01.2023, 27.02.2023 and
16.03.23. However the said P.H. letters were returned by the postal authorities
with the remark “Left/Not known”. Thereafter, vide this office letter dated
17.03.23, the Deputy Commissioner, CGST & CE, Div-VII, Ahmedabad North
was requested to serve the P.H Notice, however the same could not be delivered
as the premises was found closed. Further vide letter dated 08.06. 2023, the
O Deputy Commissioner, CGST & CE, Div-VI], Ahmedabad North was requested
inform whether the said assessee had filed ST-3 returns or not and if yes, to.
provide the details of income declared in ST-3 returns and copies of ST-3
returns for the period 2015-16 and 2016-17. The Dy. Commissioner vide mail
dated 26.06.2023 forwarded ST-3 returns for the period 2015-16 and 2016-17
in respect of M/s.Seven Oaks Engineering P.Ltd. As the assessee was given
seven opportunities of personal hearing, but they neither availed any of these
/ ;@K unities, nor filed any submissions in response to SCN, I am therefore
,L/’;,“f & ,\to decide the case on the basis of the available facts on record.
} 'f { f rj ‘)‘} 1
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24 m’,’, 3, “5' The proceedings under the provisions of the Finance Act, 1994 and

\Servme Tax Rules, 1994 framed there under are saved by Section 174(2}) of the
Central Goods & Service Tax Act, 2017 and accordingly I am proceeding
further.



14. I have carefully gone through the Show Cause Notice and find that
Show Cause Notice was issued to the assessee demanding Service Tax of
Rs.1,22,85,362/- for the Financial Year 2015-16 & 2016-17 on the basis of
data received from Income Tax authorities. The Show Cause Notice alleged
non-payment of Service Tax, charging of interest in terms of Section 75 of the
Finance Act, 1994 and penalty under Section 77 and 78 of the Finance Act,
1994. Accordingly, I find that the issue which requires determination as of
now is whether the assessee is liable to pay service tax of Rs. 1,22,85,362/-
for the financial years 2015-16 & 2016-17 under proviso to section 73(1) of
Finance Act, 1944 or not

15. I have carefully gone through the records of the case and the facts
available on record. It is noticed that seven opportunities of personal hearing
were given to the said assessee, however, they had not availed the same to
defend their case. They had also not filed any reply to SCN in this regard.
Therefore, I am proceeding to decide the case ex-parte based upon the records
available with this office.

16. In this connection, I find that Hon’ble Supreme Court, High Courts
and Tribunals, in several judgments/decision, have held that ex-parte decision
will not amount to violation of principles of Natural Justice, when sufficient
opportunities for personal hearing have been given for defending the case. In
support of the same, I rely upon the following judgments/orders as under:-

a) Hon’ble High Court of Kerala in the case of UNITED OIL MILLS Vs,
OLLECTOR OF CUSTOMS & C. EX., COCHIN reported in 2000 (124)
E.L.T. 53 (Ker.), has observed that;

“Natural justice - Petitioner given full opportunity before Collector to
produce all evidence on which he intends to rely but petitioner not prayed
Jor any opportunity to adduce further evidence - Principles of natural

Jjustice not violated.
(Emphasis Supplied)”

b} Hon'’ble High Court of Calcutta in the case of KUMAR JAGDISH
CH. SINHA Vs. COLLECTOR OF CENTRAL EXCISE, CALCUTTA reported
in 2000 (124) E.L.T. 118 (Cal.) in Civil Rule No. 128 (W) of 1961, deciding
on 13-9-1963, has observed that;

“Natural justice - Show cause notice - Hearing - Demand - Principles of
natural justice not violated when, before making the levy under Rule 9 of
Central Excise Rules, 1944, the assessee was issued a show cause
notice, his reply considered, and he was also given a personal hearing in
support of his reply - Section 33 of Central Excises & Salt Act, 1944, - It
has been established both in England and in India [vide N.P.T. Co. v.
N.S.T. Co. (1957) S.C.R. 98 (106}], that there is no universal code of natural
Just}ce and~ that the nature of hearing required would depend, inter alia,
upon .the_m;ovzstons of the statute and the rules made thereunder which
/g"ve%t;fﬁ@e\ons\tztutzon of a particular body. It has also been established
(fhaf*w ei' “the trélevant statute is silent, what is required is a minimal level
\of hearmg r{amély, that the statutory authority must ‘act in good faith and
fajr\gj Izsfeﬂ to,fboth sides’ [Board of Education v. Rice, (1911) A.C. 179]
and; LEEE tith the question referred to them without bias, and give to
each of the parties the opportunity of adequately presenting the case”

{Local Govt. Board v. Arlidge, (1915) A.C. 120 (132)]. [para 16]




(Emphasis supplied)”

(¢) Hon'ble High Court of Delhi in the case of SAKETH INDIA
LIMITED Vs. UNION OF INDIA reported in 2002 (143} E.L.T. 274 (Del.).,
has observed that:

“Natural justice - Ex parte order by DGFT - EXIM Policy - Proper
opportunity given to appellant to reply to show cause notice issued by
Addl. DGFT and to make oral submissions, if any, but opportunity not
availed by appellant - Principles of natural justice not violated by
Additional DGFT in passing ex parte order - Para 2.8(c) of Export-Import
Policy 1992-97 - Section 5 of Foreign Trade (Development and

Regulation) Act, 1992.
(Emphasis Supplied)”

(d) The Hon’ble CESTAT, Mumbai in the case of GOPINATH CHEM
TECH. LTD Vs. COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD-II
reported in 2004 (171) E.L.T. 412 (Tri. - Mumbai), has observed that;

“Natural justice - Personal hearing fixed by lower authorities but not
attended by appellant and reasons for not attending also not explained -
Appellant cannot now demand another hearing - Principles of natural

justice not violated. [para 5]
(Emphasis Supplied)”

(e) The Hon’ble Supreme court in the case of F.N. ROY Versus
COLLECTOR OF CUSTOMS, CALCUTTA AND OTHERS reported in 1983
(18) E.L.T. 1296 (S.C.)., has observed as under:

“Natural justice — Opportunity of personal hearing not availed of—Effect
— Confiscation order cannot be held mala fide if passed without hearing.
- If the petitioner was given an opportunity of being heard before the
confiscation order but did not avail of, it was not open for him to contend
subsequently that he was not given an opportumty of personal hearing

before an order was passed. [para 28]
(Emphasis Supplied)”

(f) The Hon’ble Supreme Court in the matter of JETHMAL Versus
UNION OF INDIA reported in 1999 (110) E.L.T. 379 (8.C.), has observed
as under;
“7.  Our attention was also drawn to a recent decision of this Court in
A.K. Kripak v. Union of India - 1969 (2) SCC 340, where some of the rules
of natural justice were formulated in Paragraph 20 of the judgment. One of
these is the well known principle of audi alteram partem and it was
argued that an ex parte hearing without notice violated this rule. In our
opinion this rule can have no application to the facts of this case where the
appellant was asked not only to send a written reply but to inform the
Collector whether he wished to be heard in person or through a
resentative. If no reply was given or no intimation was sent to the
er?Z,e tor that a personal hearing was desired, the Collector would be
% *j‘us"f,z e in thinking that the persons notified did not desire to appear
T ,,-_' fb?rg— s him when the case was to be considered and could not be blamed if
J‘af ”Z’Eér ere to proceed on the material before him on the basis of the

Phx

\,Qf‘; 5 caflegc/tzons in the show cause notice. Clearly he could not compel
Sl pp/earance before him and giving a further notice in a case like this that



the matter would be dealt with on a certain day would be an ideal
Jormality.”

17. I observe that after introduction of new system of taxation of
services in negative list regime w.e.f. 01.07.2012, any activity carried out by a
person for another person for a consideration is taxable service except those
services specified in the negative list or exempt list by virtue of mega exemption
notification or covered under exclusion clauses provided under the meaning of
“service” as per Section 65B(44) of Finance Act, 1944. The term “Service” has
been defined under Section 65B (44) of the Finance Act, 1994 (‘Act’) as under:

‘service” means any activity carried out by a person for another for
consideration, and includes a declared service”

The term “Taxable Service” has been defined under Section 65B (51) of
the Act as under:

“taxable service” means any service on which service tax is leviable under

section 668

Section 66B provides for levy of service tax, which reads as under:

SECTION [66B. Charge of service tax on and after Finance Act, 2012. —

There shall be levied a tax (hereinafter referred to as the service tax) at the

rate of [fourteen per cent] on the value of all services, other than those

services specified in the negative list, provided or agreed to be provided in

the taxable territory by one person to another and collected in such
. manner as may be prescribed.

18. I find that prior to 01.07.2012 i.e. before introduction of a new
system of taxation of services, the tax was levied on services of specified
description only, as provided under Section 66 (in force at the material time) of
the Act. In other words, the service tax was levied on services of specific
description provided under the statute. The new taxation system of services
had widened the scope of levy of tax on services without specific description of
service. Accordingly, any activity carried out by a person for another person in
lieu of the consideration is “service” and is liable to service tax unless it is
covered under negative list of services or exempt services under mega
exemption notification or covered under exclusion clauses of “service”.

19. In this regard, I find that the assessee has neither filed any reply
to SCN nor appeared for P.H. In the circumstances, vide letter dated
08.06.2023, the Deputy Commissioner, CGST & CE, Div-VIl, Ahmedabad North
was requested to inform whether the said assessee had filed ST-3 returns or

i1 : mail dated 26.06.2023 forwarded ST-3 returns for the
%0,1«5“19*&3’1 2016-17 in respect of the assesses. Hence, I proceed to
discass th'_e"faxabﬂlty of the assessee by considering the value declared in their

ST NR&riES 1 the absence of any reply from the assessee.

20. . As can be seen from the subject SCN, the difference of taxable
value has been worked out by comparing the value of services appearing in
ITR/26AS vis-a-vis Value of services declared in ST-3 Returns, for demanding
the service tax from the assessee. [t is also seen that the entire value of service
reflecting in ITR/26AS has been considered to be taxable value for demanding



service tax for FY 2015-16 & 2016-17, considering the value of service declared
in ST-3 Returns to be “ZERQO”. 1 find that though the assessee has filed ST-3
Returns and the taxable value of services rendered by them has been declared
in ST-3 Returns filed by them, the value of service declared in ST-3 Returns

has been shown to be “ZERO” in the subject SCN,.which is factually not |
correct. I also find that the department has not adduced any other evidence
other than the data shared by CBDT, to substantiate the charges levelled
against the assessee. From this factual matrix, I find that the difference in
value of service as has been worked out in the subject SCN, is not correct.
Thus, the correct difference needs to be worked out, considering the taxable
value of services declared in ST-3 Returns filed by the assessee for FY 2015-16
and 2016-17. For the sake of clarity, I would like to discuss the matter FY wise:

FINANCIAL YEAR 2015-16

21. On perusal of SCN & STR for the FY 2015-16, I find that the said
assessee is engaged in providing Works Contract Services & Errection,
Commissioning and installation service. They have registered with Department
under Registration No.AATCS9027KSD001 and have paid service tax and also
filed ST 3 Returns for the FY 2015-16 accordingly. The Service tax payable is
arrived .at on the basis of value of “gross receipts from services (value from
ITR/26A8) for the Financial Year 2015-16. In this regard, I have gone through
the SCN and find that taxable value as per ST 3 return is shown as “0” in the
relevant column of Show Cause Notice for the FY 2015-16. However, on
perusal of the copy of ST 3 Returns for the FY 2015-16, I find that the assessee
have declared Rs.2,12,87,083/- under Works Contract Service and paid
applicable service tax.

22. On perusal of the SCN & copy of ST 3 Returns for the FY 2015-16,
I find that service tax of Rs.47,22,690/- is demanded on the differential value
of Rs.3,25,70,278/-. In this connection, I have gone through the ST 3 Return
for the FY 2015-16 and find that they have declared Rs. 2,12,87,083/- as their
gross income and paid service tax accordingly. I find that the Value difference
in ITR and Service Tax Return as per the Show Cause Notice is
Rs.3,25,70,278/-. I have gone through the copy of ST-3 return filed by the said
assessee and find that they have filed ST-3 returns for the period April-2015 to
March-2016 declaring Rs. 2,12,87,083/- as their gross income and paid
appropriate service tax on the same. I find that value of Rs.1,12,83,195/- has
been declared less in the ST-3 returns. Thus, I find that the assessee is liable
to pay service tax amounting to Rs.16,36,063/- on differential value of service
of Rs. 1,12,83,195/- and the remaining demand of service tax amounting to
Rs.30,86,627/- is liable to be dropped.

FINANCIAL YEAR 2016-17

m On perusal of SCN & STR for the FY 2016-17, 1 find that the said
ﬁ S@e IS\ engaged in providing Works Contract Services & Erectiomn,
6/rm‘15r’1 ) e,m g and installation service. They have registered with Department
ngler,liegmtr tion No.AATCS9027KSD001 and have paid service tax and also
d'S._’,S’/ Réfurns for the FY 2016-17 accordingly. The Service tax payable is
a'r;nred at-”> the basis of value of “gross receipts from services (value from
ITR~,£2}6’ for the Financial Year 2016-17. In this regard, I have gone through

the SCN and find that taxable value as per ST 3 return is shown as “0” in the




relevant column of Show Cause Notice for the FY 2016-17. However, on
perusal of the copy of ST 3 Returns for the FY 2016-17, I find that the assessee
have declared Rs.3,50,40,075/- under Works Contract Service and paid
applicable service tax.

24, On perusal of the SCN & copy of ST 3 Returns for the FY 2016-17,
I find that service tax of Rs.75,62,672/- is demanded on the differential value
of Rs.5,04,17,811/-. In this connection, I have gone through the ST 3 Return
for the FY 2016-17 and find that they have declared Rs. 3,50,40,075 /- as their
gross income and paid service tax accordingly. 1 find that the Value difference
in ITR and Service Tax Return as per the Show Cause Notice is Rs.
5,04,17,811/-. T have gone through the copy of ST-3 return filed by the said
assessee and find that they have filed ST-3 returns for the period April-2016 to
March-2017 declaring Rs. 3,50,40,075/- as their gross income and paid
appropriate service tax on the same. Accordingly, I find that value of
Rs.1,583,77,736/- has been declared less in the ST-3 returns. Thus, I find that
the assessee is liable to pay service tax amounting to Rs.23,06,660 /- on
differential value of service of Rs. 1,53,77,736/- and the remaining demand of
service tax amounting to Rs.52,56,012/- is liable to be dropped. For the sake
of clarity, I reconcile the tax liability as under :

S.No. | Particulars 2015-16 2016-17
01 Value as per SCN 3,25,70,278 | 5,04,17,811
02 Less: Value declared in ST| 2,12,87,083| 3,50,40,075
3 as discussed

03 Taxable Value 1,12,83,195| 1,53,77,736
04 Service tax rate 14.5% 15%
05 S.Tax Payable 16,36,063 23,006,660
25. The government has from the very beginning placed full trust on

the service tax assessee so far as service tax is concerned and accordingly
measures like self-assessments etc., based on mutual trust and confidence are
in place. All these operate on the basis of honesty of the service tax assessee;
therefore, the governing statutory provisions create an absolute liability, when
any provision is contravened or there is a breach of trust, on the part of service
tax assessee, no matter how innocently. From the information/data received
from CBDT, it appeared that the assessee has not discharged service tax
liability in spite of declaring before Income Tax Department. Non-payment of
service tax is utter disregard to the requirements of law and the breach of trust
deposed on them which is outright actof defiance of law by way of
suppression, concealment & non-furnishing value of taxable service with intent
to evade payment of service tax. All the above facts of contravention on the part
of the service provider have been committed with an intention to evade the
paymepf“n service tax by suppressing the facts. Therefore, service tax
a;rng,l_;l,-ri’einng-ﬁé s.16,36,063/- as discussed above for Financial Year 2015-16
;i ‘23\@6 360/ as discussed above for Financial Year 2016-17 ( Total

39 -4%,7@ J@ is required to be recovered from them under Section 73 (1) of
i 1ﬁanc“b’Ac £594 by invoking extended period of five years under the proviso

£ %@ﬁi@‘l& 2311) of the Finance Act, 1994.

26. Further, as per Section 75 ibid, every person liable to pay the tax
in accordance with the provisions of Section 68 ibid, or rules made there
under, who fails to credit the tax or any part thereof to the account of the



Central Government within the prescribed period is liable to pay the interest at
the applicable rate of interest. Since the said assessee had failed to pay their
Service Tax liabilities in the prescribed time limit, I find that the said assessee
is liable to pay the said amount along with interest. Thus, the said Service Tax
is required to be recovered from the assessee along with interest under Section
75 of the Finance Act, 1994.

27. The said assessee failed to determine the correct value of taxable
service provided by them and failed to file correct service tax returns as
required under Section 70 of the Finance Act, 1994 read with Rule 7 of the
Service Tax Rules, 1994, thereby rendering themselves liable for penalty under
Section 77(2) of the Finance Act, 1994,

28. As far as imposition of penalty under Section 78 of Finance Act,
1994 is concerned, on perusal of the facts of the case and in view of the above
discussion, I find that this is a fit case to levy penalty under section 78 of
Finance Act, 1994 as they failed to pay the correct duty with the intend to
evade the same. It is also a fact that they had deliberately suppressed the
value of services provided by them, with an intent to evade the proper payment
of service tax on its due date. These facts would not have come to light had the
CBDT not shared the data. The assessee had thus, willfully suppressed the
actual provision of taxable service provided by them with an intent to evade the
Service Tax. Hence it is found that the said assessee, as a service provider,
deliberately suppressed the actual provision of the taxable services provided by
them, from the Jurisdictional Service Tax Authority and failed to determine and
pay the due Service Tax with an intention to evade payment of Service Tax in
contravention of the various provisions of the Finance Act, 1994 and Rules
made thereunder, as discussed hereinabove. Hence, I find that this is a fit
case to impose penalty under Section 78 of Finance Act,1994.

29. In this regard, I rely upon the decision of Larger Bench of Hon’ble
Supreme Court in the case of UIO Vs Dharmendra Textile Processors -2008
(231)ELT 3(SC) and further clarification in the case of M/s Rajasthan
Spinning & Weaving Mills [2009 (238) E.L.T. 3 (S.C) wherein, it was, inter alia
held that:

“03, The decision in Dharmendra Textile must, therefore, be understood to mean
that though the application of Section 11AC would depend upon the existence or
otherwise of the conditions expressly stated in the section, once the section is
applicable in a case the concerned authority would have no jurisdiction in
quantifying the amount and penalty must be imposed equal to the duty
determined under sub section (2) of Section 11 A. that is what Dharmendra
Textile decides”. With the above observation, the Hon'ble Apex court held that
mens rea is not an essential ingredient to impose penalty under Section 11AC
of the Central Excise Act, 1944 and there is no discretion available on quantum
of penalty imposable under that section. As penal provisions of Section 78 of
1€ < ce Act, 1944 and Section 11 AC of Central Excise Act, 1944 are pari
."f'gﬁ&téhaJ gthe ratio of decision of the Apex court is applicable to Service Tax
A
%5\ G /‘c
"% ‘”“’-‘ = l/On perusal of para 4 & 5 of the SCN, I find that the levy of
<f’:‘e‘eé’rv:lcr: ‘féﬁ for Financial Year 2017-18 (upto June 2017), which was not
\scartajﬁable at the time of issuance of the subject SCN, if the same was to be
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disclosed by the Income Tax department or any other source/agencies, against
the said assessee, action was to be initiated against assessee under the proviso
to Section 73(1) of the Finance Act, 1994 read with Para 2.8 of the Master
Circular No. 1053/02/2017—CX dated 10.03.2017 and the service tax liability
was to be recoverable from the assessee accordingly. I, however, do not find
any charges levelled for demand for financial year 2017-18 (upto June 2017)
in charging part of the SCN.

31.

order:-

36.
63/0A/2021 dated 23.04.2021 is disposed off,

(i)

(iv)

In view of the above discussion and findings, I pass the following

ORDER

I hereby confirm the demand of service tax of Rs., 39,42,723/-
(Rupees Thirty Nine Lakh Forty Two Thousand Seven Hundred
Twenty Three only), not paid by the assessee and order to recover
the same from the assessee under proviso to Sub-section (1) of
Section 73 of Finance Act,1994. I drop the remaining demand of
Service Tax amounting to Rs. 83,42,639/- as discussed above;

I confirm the demand of Interest at the appropriate rate and order
to recover the same from them for the period of delay of payment of
service tax mentioned at (i) above under Section 75 of the Finance

Act, 1994,

I impose penalty of Rs.10,000/- on M/s.Seven Oaks
Engineering P.Ltd under Section 77(2) of the Finance Act,

1994,

I impose Penalty of Rs. 39,42,723/- (Rupees Thirty Nine Lakh
Forty Two Thousand Seven Hundred Twenty Three only), under
Section 78 of the Finance Act, 1994, as amended. I further order
that in terms of Section 78 (1) of the Finance Act, 1994 if
M/s.Seven Oaks Engineering P.Ltd pays the amount of Service
Tax as determined at Si. No. (1) above and interest payable
thereon at (2) above within thirty days of the date of
communication of this order, the amount of penalty liable
to be paid by M/s.Seven Oaks Engineering P.Ltd  shall be
twenty-five per cent of the penalty imposed subject to the
condition that such reduced penalty is also paid within the
period so specified.

Accordingly the Show Cause Notice bearing F.No.

(Lokesh Dainor)
Joint Commissioner

Central GST & Central Excise
Ahmedabad North

O



BY HAND/SPEED POST

F.No. STC/15-63/0A/2021 Dt.30.06.2023

To

M/s. Seven Oaks Engineering Pvt. Ltd,
31, Umedpark Co-Op H.S.Ltd.,
Vardhman Krupa, B/h.Suryoday Nagar 2,
Ahmedabad, Gujarat -380061

Copy to:

1. The Commissioner, Central GST & Central Excise, Ahmedabad North.
2. The DC/AC, CGST & Central Excise, Division-VII Ahmedabad North.
3. The Supdt. R-11I, Division-VII, CGST & Central Excise, Ahmedabad North
4. The Supdt.(System), CGST & C. E, Ahmedabad North for uploading the

rder on website.
. Guard File.







