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2001. It should be accompanied with the following:
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BRIEF FACTS OF THE CASE :

M/s. KASHYAP SHIPPING AGENCY, 14 KALINDI COMPLEX OPP, LOHA BHAVAN
OLD HIGH COURT LANE INCOMETAX  AHMEDABAD NAVARANGAPURA HO
AHMEDABAD GUJARAT -380009 (hereinafter referred to as “the service provider”) are
engaged in the business of providing taxable services and registered with Service Tax
Department holding Service Tax Registration No. AANHS6430FST001.

2. On preliminary verification of Third Party Data received from CBDT of the said
service provider, the Sales/Gross Receipts from Services (Value from ITR/TDS, whichever
is higher) are not tallied with Gross Value of Services Provided, as declared in ST-3
Returns of the FY 2014-15, FY 2015-16 and FY 2016-17. Further, it is observed that
there is difference in Value of Services from ITR/TDS and Gross Value of Services
provided in ST-3 returns which is to the tune of Rs. 81142673/-. From this, it appears
that the service provider has less discharged their service tax liability of Rs. 10044561 /-
on the aforesaid difference amount of Rs. 81142673/- for the FY 2014-15, FY 2015-16
and FY2016-17, breakup of which is as under:

Difference E‘;ZI{;V Sec Total
Between Educatio Higher
Tax EY14-15(S
Value of n Cess at Edu
. at Tax+ Edu
Y Services from the rate Cess at
the cess+ Sec
ITR and Gross cate of 2% on | the rate Hicher
Value in Service duty of 1% on &
Tax Provided of du Edu Cess}
ax Provide 19% ty
FY 962
2014- | 80180870 170 | 192435 06218 0910356
15 5
Serv ,
Difference ice Educati .Sec Swachh
Betw T On CESS Higher Bharat
cen ax Service 2% of S | Education
Value of fro Cess
) Tax from Tax Cess 1%
FY Services from m 01.06.15 from of S Tax from Total
ITR/TDS and 01.0 e 15.11,1 | FY1516
G Value i 4.15 to 01.04.1 from 5 to
rossvawemn | %191 310316 | S5to | 01.04.15
Service Tax to 31.03.1
Provided 31.0 31.05.1 to 6
5.15 5 31.05.15
FY
2015- 192
16 961803 88 112517 385 192 1818 134203
Serv
ice Swacch Krishi
Tax Kalyan
Bharat
fro Cess Cess
Difference in m from from Total
value FY1617 01.0 ° 01.06.1 FY1617
01.04.16
4.16 to 6 to
to t31.03.1
31.0 31.03.17 7
: 3.17
FY -
20 16- |0 0 0 0 0
17




Sec
Difference Educatio Eﬁﬁz:‘; Krishi
Between 1 cess on Cess Swachh Kalyan
Value of Bharat Cess
, Serv| 2% of S 1% of 8
Py Services from ice | Tax from Tax Cess from from GRAND
ITR/TDS and 15.11.15 01.06.1 | TOTAL
) Tax | 01.04.15 from
Gross Value in to 01.04.1 to 6 to
Service Tax o 31.03.16 31.03.1
Provided 31.05.15 5to 7
31.05.1
5
FY
Tt 075
— 81142673 | 351 192820 96410 1818 0| 10044561
2015- 1
16
3. The service provider is requested to clarify the above said differential value

by submitting the self-certified documentary evidences such as Audited Balance Sheet,
copy of Profit & Loss Account, copy of Ledgers, Gross Trial Balance Sheet, ITR, Form
26AS, ST-3 returns, sample sales invoices along with details of all the sales invoices
issued during financial year 2014-15, FY2015-16 and FY2016-17 vide letters/email, but
the service provider has neither produced any documentary evidences of the differential
value nor submitted any reply.

4. It is observed that the service provider has not discharged their service tax liability
on the actual value received towards taxable services provided by them, hence, there was
a short payment of Service Tax of Rs. 10044561 /- during the material period. Further, it
appears that the service provider has contravened the provisions of Section 68 of the
Finance Act, 1994 read with Rule 6 of Service Tax Rules, 1994, inasmuch as they failed
to pay Service Tax to the extent of Rs. Rs. 10044561/~ /- as per their ITR/Form 26AS, in
such manner and within such period prescribed in respect of taxable services
provided/received by them; Section 70 of Finance Act 1994 in as much they failed to
properly assess their service tax liability under Rule 2(1)(d) of Service Tax Rules, 1994.

5. In view of the above, it appears that the service provider has short paid/non-
payment Service Tax of Rs. Rs. 10044561 /- on the actual value received towards taxable
services provided which appears to be recoverable under proviso to Section 73(1) of the
said Act along with interest under Section 75 ibid not paid by them under Section 68 of
the said Act read with Rule 6 of Service Tax Rules, 1994, inasmuch as the said service
provider has suppressed the facts to the department and contravened the provisions with
intent to evade payment of service tax.

6. Further, in terms of Section 68 of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules, 1994, every person providing taxable service to any person is required
to pay Service Tax at the rate specified in Section 66 in such manner and within such
period as may be prescribed. In the present case, on the basis of Third party
Data/information of CBDT for the FY 2014-15, FY 2015-16 and FY 2016-17 it however
appears that the service provider has less discharge their service tax liability on the
actual value received towards taxable services provided at the rate prescribed under
Section 66 of the said Act. Further, it appears that all these acts of contravention on the
part of the service provider is committed by way of suppression of the facts by not
declaring/not considering the correct value of taxable services provided by them for
payment of service tax to the Central Government for the period in question, with intent
‘tovevade payment of Service Tax and therefore the service tax which was not paid at the
material, tlme is required to be demanded under the proviso to Section 73(1) along with
mterestvas per provision of Section 75 of the said Act.
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7. All the above acts of contravention as discussed in above paras on the part of the
service provider appears to be punishable, therefore, they are liable for penalty under
Section 76 of the said Act. Further, as per Section 70 of the said Act, the person liable to
pay service tax shall himself assess the tax due on the services provided by him and shall
furnish a prescribed return as per Rule 7 of the Service Tax Rules, 1994. As they have
failed to do so, they appear to be liable to penalty in terms of Section 77 of the said Act.
Further, the penalty under Section 78 of the said Act also appears to be invocable in the
instant case as they have suppressed the taxable value.

8. The provisions of the repealed Central Excise Act, 1944, the Central Excise Tariff
Act, 1985 and amendment of the Finance Act, 1994 have been saved vide Section 174(2)
of the CGST Act, 2017, and therefore the provisions of the said repealed/amended Acts
and Rules made thereunder are enforced for the purpose of demand of duty, interest, etc.
and imposition of penalty under this notice.

9. Therefore, M/s. KASHYAP SHIPPING AGENCY, 14 KALINDI COMPLEX OFP.
LOHA BHAVAN OLD HIGH CQOURT LANE INCOMETAX AHMEDABAD
NAVARANGAPURA HO AHMEDABAD GUJARAT -380009 called upon to show cause to
the Additional Commissioner of CGST & Central Excise, Ahmedabad-North, having their
office situated at FIRST FLOOR, CUSTOM HOUSE, NR. All India Radio, Navrangpura,
Ahmedabad, Gujarat 380009, as to why :

a) The demand of Service tax to the extent of Rs. 10044561 /-(One Crore Forty
Four Thousand Five Hundred Sixty One Only) (Service Tax of Rs. 9753511/~
+ Education Cess of Rs. 192820/~ + SHEC of Rs. 96410/~ + Swachh Bharat
Cess of Rs. 1818/- + Krishi Kalyan Cess of Rs. 0) not paid/short paid by
them should not be confirmed and recovered from them under the
provisions of Section 73 of the Finance Act, 1994;

b) Interest at the appropriate rate should not be recovered from them under
the provisions of Section 75 of the Finance Act, 1994;

c) Penalty should not be imposed upon them under the provisions of 78 of the
Finance Act, 1994,

DEFENCE REPLY :

10. The assessee vide letter dated 24.02.2022 submitted in their defence reply that he
is service provider for the clearing house agent (CHA); that on behalf of the customer, it
is their practice of the business that they pay the expenses on behalf of the customer
for various charges and expenses like Concor charges, Fumigation charges, Shipping line
charges, Transportation charges ,Warehouse charges Palletization charges, CMC & Other
Expenses for different works; that after completion of the assignment, they raise their
bill for agency charges, and demand note for the reimbursement of the expenses paid on
behalf of the customer; that they provide all the documents and receipts of the
reimbursement expense which are in the name ’of the customers; that their service
income, being income of Agency Charges are taxable income for which they issue a
invoice with service tax and reflect the same in the ST-3 return; that the receipts of
reimbursement charges are not their income, the same is not taxable for service tax; that
they enclose copy of the Audited Balance sheet which shows both the receipt in separate
head, against which expense paid as reimbursement expense are also separately
mentioned; that they enclose reconciliation of the monthly income of service income and
reimbursement receipts as shown in ST-3 return and in the books of account; that they
also attached sample copy of the invoice issued for the Agency charges income and
reimbursement receipt Memo along with the copy of sample expense receipts which are

- standing in the name of customer; that there is no less discharging of the service tax for
~-all'the three years and requested to drop the proceedings.

PERSONNEL HEARING :

11. The personnel hearing was granted to the assessee on 16.03.2022. Shri
Pritesh D. Shah, proprietor of the firm appeared for personnel hearing. He submitted
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written reply and submitted reconciliation statement and requested to drop all the

proceedings.

DISCUSSION AND FINDINGS

12. I have carefully gone through the records of the case, submission
made by the noticee in reply to the show cause notice, ITR, Balance sheet for the year
2014-15 to 2016-17. In the present case, Show Cause Notice was issued to the noticee
demanding Service Tax of Rs. 1,00,44,561/- for the financial year 2014-15 and 2015-16
on the basis of data received from Income Tax authorities and find that the noticee had
obtained Service Tax registration and also filed the ST-3 Returns as stipulated in the
Finance Act, 1994 and rules made thereunder. The Show Cause Notice alleged non-
payment of Service Tax, charging of interest in terms of Section 75 of the Finance Act,
1994 and penalty under Section 77 and 78 of the Finance Act, 1994. The assessee
submitted that they are providing Clearing (Custom) House Agent (CHA) Services to their
client for which they had taken service tax registration. Based on the details received
from Income tax department and comparing the receipt shown in Form 26AS with ST-3
returns filed by the them, the show cause notice was issued to recover short paid service
tax of Rs. 1,00,44,561/- with interest and penalty.

12.1. In the instant SCN, the point is regarding taxability of reimbursement
expenses received by the assessee. In this regard on perusal of reply to SCN and other
documents submitted by the assessee, I find that the main business of their company is
to provide Custom House Agent service. They have given the clarification regarding
differential value of Rs.8,11,42,673/- for the year 2014-15 and 2015-16 are pertaining
to reimbursement of expenses arrived on behalf of Principal, I find with regard to
reimbursement charges, assessee company had incurred expenses on behalf of clients.
Further invoice is also generated on the name of client only. Normally these invoices are
Concor charges, Fumigation charges, Shipping line charges, Transportation charges
,Warehouse charges Palletization charges, CMC & Other Expenses. Further these
expenses are not amounts to supply of service. Further these expenses does not include
any charges from company side it purely reimbursement of expenses only. Where there is
no supply of service then no service tax on such amount. They have also furnished
documents such as audited financial statements, copy of ledgers, Gross Trial Balance,
ITR, Form 26AS, ST 3 return sample invoices etc and requested to resolve the issue.
They have also provided details of reimbursement of various charges paid on behalf of
client and recovered from them. The reimbursement is related to the items such as
customs duty, Detention charges, concord charges, shipping line charges, transportation
charge, etc.

12.2 In this connection, I find that Rule 5(1) of the Service Tax (Determination of
Value) Rules, 2006 provided that where any expenditure or costs are incurred by service
provider in the course of providing taxable service, all such expenditure or costs shall be
treated as consideration for the taxable service and shall be included in the value for the
purpose of charging service tax. Rule 6(2) ibid provided that subject to provisions of sub-
rule (1), the expenditure or costs incurred by service provider as a pure agent of the
recipient of service, shall be excluded from the value of taxable service if the conditions
prescribed are satisfied. Rule 5 (1) and (2) both does not differentiate provisions service
wise, value of expenses shall be includible in all services if incurred in the course of
service and similarly relief is also extended to all services if expenses or cost incurred in
satisfaction of the conditions prescribed. The provisions contained in Rule 5(2) ibid reads
as below;

Rule 5 (2) Subject to the provisions of sub-rule (1), the expenditure or costs incurred by
the service provider as a pure agent of the recipient of service, shall be excluded from the

value of the taxable service if all the following conditions are satisfied, namely :-

(1) the service provider acts as a pure agent of the recipient of service when he makes
payment fo third party for the goods or services procured,
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{ii) the recipient of service receives and uses the goods or services so procured by the
service provider in his capacity as pure agent of the recipient of service;

(ifi)  the recipient of service is liable to make payment to the third party;

(iv}  the recipient of service authorises the service provider to make payment on his
behalf;

(v) the recipient of service knows that the goods and services for which payment has
been made by the service provider shall be provided by the third party;

(vij  the payment made by the service provider on behalf of the recipient of service has
been separately indicated in the invoice issued by the service provider to the recipient of
service;

(vii) the service provider recovers from the recipient of service only such amount as has
been paid by him to the third party; and

(viii) the goods or services procured by the service provider from the third party as a
pure agent of the recipient of service are in addition to the services he provides on his
own account,

Explanation 1. - For the purposes of sub-rule (2}, “pure agent” means a person who -

(a) enters into a contractual agreement with the recipient of service to act as his pure
agent to incur expenditure or costs in the course of providing taxable service;

(b) neither intends to hold nor holds any title to the goods or services so procured or
provided as pure agent of the recipient of service;

(c) does not use such goods or services so procured; and
(d) receives only the actual amount incurred to procure such goods or services.

Explanation 2. - For the removal of doubts it is clarified that the value of the taxable
service is the total amount of consideration consisting of all components of the taxable

service and it is immaterial that the details of individual components of the total
consideration is indicated separately in the invoice.
12.3 Rule 5(2) ibid is applicable subject to conditions provided. In the case on

hand the services provided by the assessee and that of arranged from third party are
distinct and the noticee themselves was not providing such services. They had arranged
such service only on direction of principal and raised separate bills to principal for
charging remuneration of services rendered by them and for reimbursement of expenses.
Principal was aware that service provider has arranged such activity from third party
service provider for which payment is to be made by principal. The noticee along with
debit notes had also enclosed service bills issued by third party service provider and
charged amount on actual basis. They did not keep margin between the value charged by
third party service provider and recovered from principal. Explanation 1(a) to Rule 5(2}
ibid provided that “pure agent” means a person who enters into a contractual agreement
with the recipient of service to act as his pure agent to incur expenditure or costs in the
course of providing taxable service. The above clause provided that there must be a
contractual agreement between principal and the party whom amount reimbursed but
E%Eé?qle}use does not insist for agreement to be a written one. The term agreement includes
‘ both oral and written and it is undisputed that an oral agreement is as equally valid, as
a written one. The legality, of oral agreement, cannot be questioned, if it falls under the
“-ambit of the requirements. Section 10 of the Indian Contract Act, 1872 provided that all
'agf‘éjerpérits are confracts if they are made by free consent of parties competent to
contré._’&t, for a lawful consideration and with a lawful object, and are not hereby expressly
declared to be void.
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12.4. I find that the activities independent of the service rendered if provided as
facility to principal by managing it from third party and amount recovered only equal to
expenses incurred, such other expenses does not form part of assessable value for
payment of service tax. The assessee has also furnished copies of invoices, wherein I find
that invoices issued to various agencies and corresponding documents for claiming the
reimbursable expenses only. I find from the random invoices furnished by the assessee
that they have separated the reimbursement charges and paid service tax on clearing
and forwarding agency charge. I have also verified their profit and loss account for the
year 2014-15 and 2015-16 wherein the detail scheduled for income has been mentioned
wherein reimbursement charges have been mentioned separately. I also wverified
reconciliation statement furnished by the assessee wherein the month wise
reimbursement charges collected on behalf of the principal has been submitted for the
year 2014-15 and 2015-16. The grand total for both the year for the reimbursed
amount detailed as under :

Description 2014-15 2015-16
Differential value on which service tax demanded | 80180870 961803/-

as per SCN

Reimbursement charges not applicable to Service | 80180870 961803/-

Tax deducted. The assessee has furnished detailed

statement .

Difference 0 0]

12.5 On perusal of invoices and other documents, I find that there is no element

of supply of service involved in this activity of reimbursement of expenses. The noticee
though holding service tax registration as Custom House Agent are providing services
for documentation with Customs and port authorities for clearance of cargo. The other
activity arranged by noticee could have been arranged from third party by the principal
themselves but often the exporter/importer are sitting far away from the port of loading/
port of destination as the case may be and arranging such other activities by themselves
remains a tiring work. Therefore, a trade practice has been arrived at that the CHA/C&F
Agent sitting at the port of export/import will in addition to their own work also arrange
such other services and the agency charges paid to them include remuneration for all.
The charges incurred by noticee for arranging activity from third party service provider
are reimbursed to them on actual basis.

12.6 The Balance sheet and profit and loss account of an assessee is vital
statutory records. Such records are prepared in statutory format and reflect financial
transactions, income and expenses and profit and loss incurred by company during a
financial year. The said financial records are placed before different legal authorities for
evincing true financial position. Assessee was legally obligated to maintain such records
according to generally accepted accounting principles. They cannot keep it in unorganized
method. The statute provides mechanism for supervision and monitoring of financial
records. It is mandate upon auditor to have access to all the bills, vouchers, books and
accounts and statements of a company and also to call additional information required
for verification and to arrive fair conclusion in respect of the balance sheet and profit and
loss accounts. It is also onus upon auditor to verify and make a report on balance sheet
and profit and loss accounts that such accounts are in the manner as provided by statute
and give a true and fair view on the affairs. The Chartered Accountant, who audited the
accounts of the assessee, being qualified professional has given declaration that the

' balance sheet and profit and loss accounts of the noticee reflect true and correct picture

of the transaction and therefore, I have no option other than to accept the classification of
incomes under profit and loss account along with ledger as true nature of the business
and ";E;_ proceed to conclude instant proceedings accordingly.



13. While considering all these aspects; I find that the services provided and
collected income as the reimbursement is related to the items such as customs duty,
etention charges, concord charges, shipping line charges, transportation charge, etc. (as
detailed above) are not come under the preview of taxable service and thereby they are
exempted from payment of service tax. As supra, I find that as the differential income of
Rs. 8,11,42,673/- for the year 2014-15 and 2015-16 are only reimbursement of expenses
in the capacity of pure agent, thereby not liable to service tax.

14. In view of the above discussion and on perusal of SCN, submissions made by the
said assessee, duly audited Balance Sheet, ITR, reconciliation statement, [ find that the
service tax demand of Rs. 10044561/- for the period 2014-15 and 2015-16 is not
sustainable and accordingly Show Cause Notice dated 29.09.2020 is liable to be dropped.
Further, as the SCN itself is not sustainable there is no reason to charge interest or to
impose penalty upon noticee on this count.

Accordingly, I pass the following order;
ORDER

15. I hereby order to drop proceedings initiated against M/s. KASHYAP
SHIPPING AGENCY, 14 KALINDI COMPLEX OPP. LOHA BHAVAN OLD HIGH COURT
LANE INCOME TAX AHMEDABAD NAVARANGAPURA HO AHMEDABAD GUJARAT -
380009; for recovery of service tax of Rs. 10044561/- along with interest and penalties

vide SCN No. STC/15-73/0A/2020 dated 29.09.2020.
£ OLH8
)

Y-
(R.GULZAR BEGUM)
Additional Commissioner
Central GST & Central Excise
Ahmedabad (North)

Bv Regd. Post AD./Hand Delivery
F. No.: STC/15-73/0A /2020 Date:’ﬁ)\OS 2022

To,

M/s. KASHYAP SHIPPING AGENCY,

14 KALINDI COMPLEX OPP. LOHA BHAVAN

OLD HIGH COURT LANE INCOME TAX AHMEDABAD
NAVARANGAPURA HO AHMEDABAD GUJARAT -380009;

Copy for information to:

1 The Comimissioner of CGST & C.Ex., Ahmedabad North.
2 The Deputy Commissioner Division-VI, Central Excise & CGST, Ahmedabad North.
3 The Superintendent, Range-IV, Division-VI, Central Excise & CGST, Ahmedabad
North
4 ‘The Superintendent(system) CGST, Ahmedabad North for uploading on website.
\/5 Guard File







