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This copy is granted free of charge for private use of the person(s) to whom it is
sent. -
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Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be addressed to
the Assistant Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor,
Bahumali Bhavan Asarwa, Near Glrdhar Nagar Bridge, Girdhar Nagar, Ahmedabad,
Gujarat 380004.
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An appeal against this order shall lie before the Tribunal on payment of 7.5% of
J@ duty demanded where duty or duty and penalty are in dispute, or penalty, where
nalty alone is in dispute.

- (as per amendment in Section 35F of Central Excise Act,1944 dated 06.08.2014)
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The Appeal should be filed in Form No. E.A.3. It shall be signed by the persons

specified in sub-rule (2) of Rule 3 of the Central Excise (Appeals) Rules, 2001. It shall be




filed in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be certified copy). All supporting
documents of the appeal should be forwarded in quadruplicate.
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The Appeal including the statement of facts and the grounds of appeal shall be
filed in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be a certified copy.)
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The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or narrative and
such grounds should be numbered consecutively.
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The prescribed fee under the provisions of Section 35 B of the Act shall be paid
through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is
situated and the demand draft shall be attached to the form of appeal.
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The copy of this order attached therein should bear a court fee stamp of Re. 1.00
as prescribed under Schedule 1, Item 6 of the Court Fees Act, 1970.
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Appeal should also bear a court fee stamp of Rs. 4.00.
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Sub:  Proceedings initiated vide Show Cause Notice bearing F.No. STC/04-
60/0&A/2014-15 dated 19.06.2015, STC/4-23/0&A/2015-16 dated
03.02.2016 and STC/15-25/0A/2017 dated 29.06.2018 issued to M/s Rajpath
Club Ltd., Sarkhej Gandhinagar Road, Ahmedabad-380059,




BRIEF FACTS OF THE CASE:

The Rajpath Club Limited, Sarkhej Gandhinagar Road, Ahmedabad 380 059 (hereinafter
referred to as "the Noticee") is registered with the Service Tax Range IV, Div-ll,
Commissionerate, Ahmedabad holding Service Tax Registration number AAACR7379AST001
under the category of Membership Club or Association Service.

2. The Noticee had filed Refund claims totaling to Rs 9,27,62,690/-, as detailed below
before the Jurisdictional Assistant Commissioner in view of order dated 25.03.2013 passed by
the Hon'ble High Court of Gujarat at Ahmedabad in Special Civil Application No. 13655 of 2005.
The Noticee had filed the said SLP against the department's direction to take registration and
pay service tax under the category of 'Membership Club or Association Service'. The Noticee,
got themselves registered and started paying service tax under the said category of service,
however, they challenged the constitutional validity of Section 65(25a), Section 65(105)(zzze)'
and Section 66 of the Finance Act, 1994.

O 3. The refund claims had been sanctioned by the Jurisdictional Assistant Commissioner as

per details given in the Table below :

F.No. Period ® Amount OIlONo,

SD-01/4-1 14/Ref!Ra_jpthhl1 4-15 | 2005-06_ | 37,21 .078/- | SD-01/Ref/118/DC/Rajpath/14~- 15

SD-01/4-113/Rei/Rajpath/14-15 | 2006-07 66,62,519/- | SD-01/Ref/119/DC/Rajpath/14- 15

SD-01/4-1127/Ref/Rajpath/13-14 | 2007-08 | 91,03,832/ SD-01/Ref/65/AC/Rajpath/14-15

SD-01/4-1128/Ref/Rajpath/13-14 | 2008-09 | 93,57,516/- | SD-01/Ref/66/AC/ Rajpath/14-15

SD-01/4-1129/Ref/Rajpath/13-14 | 2009-10 | 2,71,14,924/- | SD-01/ Ref/67/AC/Rajpath/14-15

O SD-01/4-939/Ref/Rajpath/13-14 | 2010-11_| 96,74,000/- | SD-01/Ref/68/AC/ Rajpath/14-15
SD-01 / 4-940/Ref/Raj path/13-14 | 2011-12 | 1,81,05,975/- | SD-01 /Ref/69/DC/Rajpath/14-15

SD-01/4-118/RefiRajpath/14-15 | 4112-6/12 | 90,22,846/- | SD-01/Ref/120/DC/Rajpath/14- 15
Total 9,27,62,690/

The Noticee had further filed the Refund claim totaling o Rs.5,64,12,703/- as detailed
before the Jurisdictional Assistant Commissioner. In view of para 2 above, the refund

F.No. Period Amount (Rs.) 010 No.
SD-02/Ref-189/14-15 2012-13 1.68,32,500/- | SD-02/Reff38/NT/2015-16,dated 15.05.2015
SD-02/Ref-188/14-15 2014-15 1,10,07, 799/~ | SD-02/Ref/A0/NT/2015-16,dated 15.05.2015
SD-02/Ref-190/14-15 2013-14 1. 78.64.016/- | SD-02/Ref/39/NT/2015-16.dated 15.05.2015
SD-02/Ref-42/15- 16 2014-15 1,07.07.488/- | SD-02/Ref/76/NT/2015-16,dated 25.06.2015

TOTAL... 5,64,12,703/-
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5. Further, on the same issue, refund claims amounting fo Rs.2,01,17,4501;- for the period
from April 2015 to September 2015 were filed by the Noticee under Section 11 B of the
Central Excise Act, 1944. The said refund claims were sanctioned b)i/ the Assistant
Commissioner, Division-ll of Service Tax Commissionerate, Ahmedabad, vide OO N. SD-
02/Ref-245/DRM/2015-16, dated 09.02.2016.

6. SCA No.s. 13654/2005, 13655/205 and 13656/2005 were filed by M/s. Sports Club of
Guijarat, M/s. Rajpath Club Ltd. and M/s. Karnavati Club Ltd. respectively, in Hon'’ble High Court
of Gujarat for issuing writ declaring Section 65 (25a), Section 65(105)(zzze) and Section 66 of
the Finance (No.2) Act, 1994 as ultra vires. In its order dated 25.03.2013, Hon'ble High Court of
Gujarat, relying on the judgment of the Division Bench of Jharkhand High Court at Ranchi in the
matter of Ranchi Club Lid. Versus Chief Commissioner of C. Ex, &S. T ., Ranchi zone reported
in 2012 (26) STR 401 (Jhar); allowed the appeal and declared that Section 65 (25a), Section
65(105)(zzze) and Section 66 of the Finance (No.2) Act, 1994 as incorporatedfamended by the
Finance Act 2005 to the extent that the said provisions purport to levy Service Tax in respect of
Services purportediy provided by the petitioner to its members to be uftra vires. This order of the
Hon 'ble High Court had not been accepted by the depariment and SLP N0.22909/2013 and

SLP No. 24977/2013 had been filed in the Supreme Court of India.

7. As the Noticee's claim was based on the Hon'ble High Court of Gujarat's order dated
25.03.2013 and in view of the fact that there was no stay on the said order of the Hon'ble High
Court, refunds totaling Rs 9,27,62,690/-, Rs.5,64,12,703/- and Rs.2,01,17,450/- were
sanctioned by the jurisdictional Assistant Commissioner under Section 11B of the Central
Excise Act, 1944 vide Orders-in-Original (010s) detailed in Para 3, 4 and 5 above.

8. It, however, appeared that the refunds of Rs 9,27,62,690/ Rs.5,64,12,703l~ and
Rs.2,01,17,450/- had been granted to the notice erroneously as the department had not
accepted the aforesaid order of the Hor'ble High Court of Gujarat dated 25.03.2013 and an SLP
No.24977/2013 had been filed in the Supreme Court of India on the following grounds.

0] The Honorable High Court has erred by holding constitutional validity of section
65(25a), section 65(105) and section 66 of the Finance Act, 1994 as ulira vires and
allowing the petition filed by M/s. Rajpath Club Ltd by relying uporn the decision of the
Jharkhand High Court reported in 2012(26) STR 401(Jhar) in the case of Ranchi Club
»\ Limited Vs. Union of India which has been challenged by the department before the
= "\ Hon'ble Apex Court and the matter bearing Diary No. 28241/2012 ,béﬁa(een
Commissioner of Customs and Excise, Ranchi Vs. Ranchi Club & Others is still

pending.

That Section 65(105)(zzze) defines the taxable service provided by clubs and
association. Section 65(25a) defines the terms 'clubs and associations’ and section 66

is the charging section of service tax.

(i) That- from the legal provisions as above, the taxable service is any service provided by
a club or association to its members in relation to provision of services, facilities or

advantages for a subscription or any amount.

(iv) Accordingly, the argument of doctrine of mutuality bears no significance in the context
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of taxable service provided by clubs and associations as the same has been legally
overcome by crealing a legal fiction treating clubs and associations and its members as
two separate persons. This is evident from the definition of clubs and associations.

(v) Notwithstanding the above, in the instant case mutuality is not a valid grounds of
challenge in view of the fact that the petitioner club is incorporated under the Companies
Act. In law, a company is a legal entity, which has a separate legal identity from its

members.

{vi) The petitioner has stated that vide Entry 62 of the State List reads as ‘taxes on luxuries,
including taxes on entertainments, amusements, betting and 1gambling’ vide this entry;
states are competent to legislate on the activity of amusement and entertainment.
[(2005) TIOL-10-sC-LT-CB]. However, this has to be distinguished with the levy on the
service of providing entertainment or amusement. Service Tax levy is not a levy on the
activity of amusement or entertainment per se but on the service of provision of stich
entertainment or amusement. Thus, the levy of service tax on services provided by
clubs and associations to. its members is well within the legisiative competence of the

O Parliament.

(vii)  The exclusion provided in the definition of ‘clubs and associations' to 'any body
established or constituted by or under any law' is not applicable to a company. A
company is not established and constituted by or under the Companies Act but rather is

formed and registered under the said Act.

(viii)  In view of the above, it is respectfully submitted that section 65(25a), 65(105)(zzze) and
section 66 of the Finance Act, 1994 are not ulfra virus as held by the Hon'ble High Court
of Gujarat vide its order dated 25.03.2013 and the said order is not fegal and proper.

9. _ltalso appeared that the refund claims were not hit by the clause of unjust enrichment,
had not been established by the Noticee. While sanctioning the above refunds, reliance had

O been placed on CESTAT Ahmedabad Final Order No-10306-10309/WZB/AHD/2013 dated
29.01.2013, however it appeared that non-filing of appeal against the said Tribunal order was
on account of low amount and did not have any precedent value. CESTAT, Ahmedabad,vide
the said order in the case of M/s. Karnavati Club Ltd., had held as under:

Refund - Unjust Enrichment - Applicability of - Club or Association service - Demand raised for rendering
ea!th and Fitness Service to members - Payment of Service Tax under protest under ‘Mandap Kegper' -
- ¢y, CALRZONY Upon insistence of lower authorities chaflenged before High Court - HELD : High Court categorical.
- Xgomekision that members not to be seen separalely as clients or customers and mandap or club one and
\ﬁa% me - Since demand set aside at SCN stage; incidence of tax fability not passed to members -
3 /39 ndges rendered fo seff cannot be equated with services rendered to client or customer - Assessee
. J', ,n” —..<passed hurdfe of unjust enrichment - Provision of Section 12B of Central Excise Act, 1944 not appl:cab!e :
) o 7’"" Hfiefefore question of producing evidence supporting non-passing of Service Tax fiability not {d-arise: -

- -—f/ﬂmpugned order set aside - Sections 11B and 12B of Central Excise Act, 1944 as applicable fo Service Tax

vide Section 83 of Finance Act, 1994. [paras 9, 10, 11, 12, 13]

Appeal alfowed

10. In view of above, the refund of Rs.9,27,62,690/-Rs.5,64,12,703/- and Rs.
2,01,17,450/- granted to the Noticee vide different Orders-in-Original mentioned hereinabove
appeared erroneous and therefore, appeared liable to recovered from the Noticee under
Section 73(1) of the Fiqance Act, 1994. :

F.no. STC/15-25/0A/2017



11.  Therefore, Mfs. Rajpath Club Limited, Sarkhej Gandhinagar Road, Ahmedabad 380 059
was hereby called upon to show cause as to why the refunds of Rs 9,27,62,690/-,
Rs.5,64,12,703/- and Rs.2,01,17,450/- sanctioned by the jurisdictional Assistant Commissioner
under different Orders-in- Original mentioned hereinabove, shouid not be treated as erroneous
refund and the same should not be recovered from them under Section 73 (1) of the Finance Act,

1994. The following Show Cause Notices were issued to the assessee in this regard.

Sr. No. | SCN F.No. SCN Date
01 STC/4-80/0&AJ2014-15 19.06.2015
02 STC/4-23/0&A2015-16 03.02.2016
03 STC/15-25/0A/2017 29.06.2018
WRITTEN SUBMISSION

12.  The Noticee vide their letter dated 2 11.2019,had filed their reply to the SCN no. STC/4-
60/0&AJ2014-15, dated 19.06.2015, wherein they have submitted that the Hon'ble Supreme
Court of India in their own case, judgment reported in 2019-TIOL-449-SC-ST-LB, has held in
para 84 and 85 as under:

84, We are therefore of the view that the Jharkhand High Court and the Gujarat High Court are correct in
their view of the law in following Young Men’s Indian Association (supra). We are also of the view that from 2005
onwards, the Finance Act of 1994 does not purport to levy Service Tax on members’ clubs in the incorporated form.

85. The appeals of the Revenue are, therefore dismissed. Wit Petition (Givif) No. 321 of 2017 is allowed in
terms of prayer (i) therein. Consequently, show cause nolices, demand notices and other action taken to levy and

collect Service Tax from incorporated members’ clubs are daclared fo be void and of no effect in law.

PERSONAL HEARING:

13.  Shri Bishan Shah, C.A., appeared on behalf of the assessee before me on 15.06.2020,
and reiterated the above fact and requested that the proceedings initiated against the assessee
may be dropped in light of the judgment passed by the Hon'ble Supreme Court of India, para 84
& 85 stated as under-

84. We are therefore of the view that the Jharkhand High Court and the Gujarat High Couit are correct in
their view of the law in following Young Men’s Indian Association (supra). We are afso of the view that from
2005 onwards, the Finance Act of 1994 does not purport fo levy Service Tax on members' clubs in the
incorporated form.

85. The appeals of the Revenue are, therefore dismissed. Writ Petition (Civil) No. 321 of 2017 is allowed in
erms of prayer (i) therein. Consequently, show cause notices, demand notices and other action taken o levy

)
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¢ | have gone through the records of the case, the submissions made by the assessee in
their reply to the Show Cause Notices and during the course of personal hearing.

- e

15. | find that the issue to be decided is whether the services provided by the assessee {0 its
members in relation to provision of services, facilities or advantages for a subscription or any
amount, is a laxable .sérvice provided by clubs and associations defined under. Section
65(105)(zzze) of the Finance Act. where Section 65(25a) defines the terms 'ciubs and

F.no. STC/15-25/0A/2017
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associations' under the Finance Act, 1994 and Service Tax is charged under Section 66 of the
said Act.

18. The assessee had challenged the validity of Section 65(105)(zzze) Section 65 (25a)
and Section 66 of the Finance Act,1994, as amended to the extent that the said provisions
purport to levy Service Tax in respect of services purportadly provided by the assessee to its
member before the Hon'ble High Court of Gujarat, as being ultra vires.

17. | find that Hon'ble High Court of Gujarat, relying on the judgment of the Division Bench of
Jharkhand High Court at Ranchi in the matter of Ranchi Club L.td. Versus Chief Commissioner
of C. Ex, & S. T ., Ranchi zone reported in 2012 (26) STR 401 (Jhar); allowed the appeal and
declared that Section 65 (25a), Section 65(105)(zzze) and Section 66 of the Finance (No.2) Act,
1994 as incorporated/amended by the Finance Act 2005 to the extent that the said provisions
purport to levy Service Tax in respect of Services purportedly provided by the petitioner to its

members to be uffra vires.

Q 18.  Attention is drawn to the relevant paragraph from the judgment of the Jharkhand High
Court at Ranchi in the matter of Ranchi Club Ltd. v/s. Chief Commission of C.Ex. & S.Tax.,
Ranchi Zone reported in 2012 (26) STR 401 (Jhar), wherein they had relied upon the judgment
of Hon'ble Supreme Court in the case of Joint Commercial Tax Officer v/s. The Young Men's
Indian Association, which held as under:
“in that situation, Hon'ble Supreme Court considered the issue that the club is rendering service or selling
any commodly to its members for a consideration then whether that amounts to sale or not. Hon'ble Supreme Court
held that it is a mutuality which constitutes the club and therefore, safe by a club to its members and its services

rendered to the members, is not a sale by club to the members. !

19. CESTAT, Ahmedabad, in the case of M/s. Karnavati Club Ltd.,in its decision reported in
Q 2013 (31) S.T.R. 445 (Tri. - Ahmd.),has also relied upon the judgment of the Hon'ble High Court

of Gujarat and held as under:

11. i can be seen from the above reproduced paragraphs that their Lordships have come fo a
categorical conclusion that the members of the club cannot be seen separately as a client or cusfomer and
the mandap or the club is one and the same. Since the Service Tax is sought from the club and it has been
sef aside at the show cause nofice stage, by the Hon'ble High Court, it cannot be said that said club has
passed on the incidence of Service Tax liability to its members, as the members are not separate from the
club, is the ratio of their Lordships. If that be so, it cannot be said that by claiming the refund from seff-the
\ club ifself will be unjustly enriched. Services rendered to self cannot be equated with the services rendered.
0 a client or customer. .

12. In my view, the appeflant has passed the hurdle of unjust enrichment and I hold that the provisions oﬁ_’--},__:';'
Section 12B will not be applicable in this case as the club and the members are not separate and are oneas™ "’
held in this case by Hon'ble High Court, the question of producing any ofher evidence in support of non= .+
passing of Service Tax liabilify does nof arise. )

13. Accordingly, in the facts and circumstances of this case, | set aside the impugned order and allow the
appeals with consequential refief. '

20. The Show Cause Notices were issued to the assessee as the department had not
accepted the aforesaid order of the Hon'ble high Court of Gujarat dated 25.03.2013 and SLPs

had been filed in the Supreme Court of India on the grounds mentioned in Para 5 above.

F.no. STC/15-25/0A/2017



21.  The Hon'ble Supreme Court of India, has decided the above issue, vide their judgment
dated 03.10.2019, in the case of Chief Commissioner of Central Excise and Service Tax &
Others V/s. M/s. Ranchi Club Ltd. (Civil Appeal No. 7497 of 2012), reported in 2019 (29)GSTL
545(S.C.), wherein it was held as under:

Clubs - Having no shareholders, dividends declaration and distribution of profits -
Such clubs cannot be treated as separate in law from their members. - If persons carry on
a certain activily in such a way that there is a commonality between contributors of funds and
participators in the activity, a complete identity between the two is then established. This identity
is not snapped because the surplus that arises from the common fund is not distributed among
the members - It is enough that there is a right of disposal over the surplus, and in exercise of
that right they may agree that on winding up, the surplus will be transferred to a club or
association with similar activities. Most importantly, the surplus that is made does not come
back to the members of the club as shareholders of a company in the form of dividends upon
their shares. Since the members perform the activities of the club for themselves, the fact that
they incorporate a fegal entity to do it for them makes no difference. What is of essence,
therefore, in applying this doctrine is that there is no sale transaction between two persons, as
one person cannot sell goods to itself. [paras 29, 30]

Club or association Service Tax levy thereon - Person providing services for
subscription or any other amount to members is within tax net - However, anybody
“astablished or constituted” by or under any law for time being in force, is not included -
Company incorporated under Companies Act or cooperative society registered as
cooperative society under State Act is “constituted” under any law for time being in force
- Hence, incorporated clubs or associations or prior to 1st July, 2012 (when new Section
65B was introduced in Finance Act, 1994) were not included in Service Tax net. [paras 72,

73, 76]

Club or association Service Tax levy thereon - Post 1st July, 2012 Explanation 3(a)
to Section 65B(44) of Finance Act, 1994 - Jf does not apply to incorporated members’
clubs - “Body of persons” may subsume persons who come together for common
purpose, but it does not include company or registered cooperative society - As opposed
to wide definition of “person” in Section 65B(37) of Finance Act, 1994, it has used same
expression as previously used in explanation to Sections 65, 65(25a) and (25aa) ibid,
which did not refer to incorporated company or cooperative society - Hence, it may be
assumed that legisiature has continued with pre-2012 scheme of not taxing members’
clubs when they are in incorporated form. [para 82]

Ciub or association Service Tax levy thereon - “Body of persons” in Explanation
3(a) to Section 65B(44) of Finance Act, 1994 post 1st July, 2012 - “Unincorporated
associations” includes persons who join together in common purpose or action - “As
case may be” refers to different groups of individuals either bunched together in form of
association also, or otherwise as group of persons who come together with some
common object in mind - Hence, “body of persons” does not include within it bodies
corporate. [paras 83, 84]

Taxation - Doctrine of mutuality - Applicability of - After 46th amendment adding Article

—lo=A

\5@6 29A) of Constitution of India - It continues to apply to incorporated and

e W
g "ﬁpfh orporated members’ clubs - Young Men's Indian Assn. (1970) 1 SCC 462 still holds

}:}efg;[ Article 366(29A)(f) ibid has no application to members’ clubs.

94 1  The relevant extract of the judgment of Hon’ble Supreme Court is as under:

79 The definition of “club or association” contained in Section 63(25a) makes it plain that any person or
body of persons providing services for a subscription or any other amount o its members would be within the tax net.
However, what is of importance is that anybody “established or constituted” by or under any law for the time being in

force, is not included. Shri Dhruv Agarwal laid great emphasis on the judgments in DALCO Engineering Private

{imited v. Satish Prabhakar Padhye and Ors. Etc., (2010) 4 SCC 378 (in particular paragraphs 10, 14 and 32 thereof)
and CIT, Kanpur and Anr. v. Canara Bank, (2018) 9 SCC 322 (in particular paragraphs 12 and 17 therein), to the
effect that a company incorporated under the Companies Act cannot be said to be “established" by that Act. What is
missed, however, is the fact that a Company incorporated under the Companies Act or a cooperafive society
registered as a cooperative sociely under a State Act can certainly be said to be “constituted” under any law for the
time being in force. In R.C. Mitter & Sons, Calcutta v, CIT, West Bengal, Calcutta, (1959) Supp. 2 SCR 641, this
Court had occasion to construe whaf is meant by “constituted” under an instrument of partnership, which words
occurred in Section 26A of the Income Tax Act, 1922. The Court held :
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“The word “constitufed” does not necessarily mean “creafed” or “set up”, though it may mean
that also. It also includes the idea of clothing the agreement in a fegal form. In the Oxford English
Dictionary, Vol. 1, at pp. 875 & 876, the word “constitufe” is said o mean, infer alia, *to set up,
establish, found (an instifution, etc.)” and also “to give fegal or official form or shape to {an assembly,
efc.)". Thus the word in its wider significence would include both, the idea of creating or establishing,
and the idea of giving a légal,form fo, a partnership. The Bench of the Calcutta High Court in the case
of R.C. Mitter and Sons v. GIT [{1955) 28 ITR 698, 704, 705] under examination now, was not,
therefore, right in restricting the word “consfitute” to mean only "o create”, when clearly it could also
mean putting a thing in a legal shape. The Bombay High Court, therefore, in the case of Dwarkadas
Khetan and Co. v. CIT [(1956) 29 ITR 903, 907}, was right in holding that the section could not be
restricted in its application only to a firm which had been crealted by an instrument of parinership, and
that if could reasonably and in conformity with commercial practice, be held to apply fo a firm which
may have come into existenge earlier by an oral agreement, but the terms and conditions of the
partnership have subsequently been reduced to the form of a document. If we construe the word
“constitute” in the larger sense, as indicated above, the difficulty in which the Leamed Chief Justice of
the Calculta High Court found himself, would be obviated inasmuch as the section would take in cases
both of firms coming into existence by viriue of written documents as afso those which may have initiafly
come info existence by oral agreements, but which had subsequently been constituted under written
deeds.”
73. Itis, thus, clear that companies and cooperative societies which are registered under the respective
Acts, can certainly be said to be constituted under those Acts. This being the case, we accept the argument
on behalf of the respondents that incorporated clubs or associations or prior to 1st July, 2012 were not
included in the Service Tax nel.

78.  The Explanation to Section 65, which was inserted by the Finance Act of 20086, reads as follows :

“Explanation. - For the purposes of this section, taxable service includes any taxable service
provided or to be provided by any unincorporated association or body of persons fo a member thereof,

for cash, deferred payment or any other valuable consideration.”

79. Itwill be noticed that the aforesaid explanation is in substantially the same terms as Article 366(29A)(e)
of the Constitution of India. Earfier in this judgment qua Sales Tax, we have already held that the expression “body of
persons” will not include an incorporated company, nor will it include any other form of incorporation including an
incorporated cooperative society.

80. It will be noticed thai "club or association” was earlier defined under Sections 65(25a) and 65{25aa) fo
mean “any person” or “body of persons” providing service. In these definitions, the expression “body of persons®
cannot possibly include persons who are incorporated enfifies, as such entities have been expressly excluded under
Sections 65(25a)(i) and 65(25aa)(i) as "anybody established or constituted by or under any law for the time being in
force”. “Body of persons”, therefore, would not, within these definitions, include a body constituted under any faw for
the time heing in force.

81. When the scheme of Service Tax changed so as fo infroduce a negative list for the first time post-2012,
services were now taxabie if they were carried out by "one person” for “another person” for consideration. “Person” is

very widely defined by Section 65B(37) as including individuals as well as all associations of persons or bodies of
~ individuals, whether incorporated or not. Explanation 3 to Section 65B(44), instead of using the expression “person”
-~ or the expression “an association of persons or bodies of individuals, whether incorporated or not”, uses the

expression “a body of persons” when juxtaposed with "an unincorporated association”.

82. We have already seen how the expression "body of persons” occurring in the explanation fo Section 65
and occurring in Sections 65(25a) and (25aa) does not refer fo an incorporated company or an incorporated
cooperative society. As the same expression has been used in Explanation 3 post-2012 [as opposed fo the wide
definition of “person” contained in Section 65B(37)], it may be assumed that the Legislature has confinued with the
pre-2012 scheme of not taxing members’ clubs when they are in the incorporated form. The expression "body of

5 " persons” may subsume within it persons who come together for a common purpose, but cannot possibly include a
* .o company or a registered cooperative sociely. Thus, Explanation 3(a) to Section 65B(44) does not apply fo members’
" cltibs which are incorporated.

%
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§ mon purpose or common action - see CIT, Bombay North, Kufch and Saurashfra, Ahmedabad v. Indira
N rishna, (1960) 3 SCR 513 at pages 519-520. The expression “as the case may be” would refer to different
"Q.égmoﬁ* .,‘23' oups of individuals either bunched together in the form of an association also, or otherwise as a group of persons
\Mho come together with some common object in mind. Whichever way it is looked at, what is important is that the

expression “body of persons” cannof possibly include within it bodies corporate.

84. We are therefore of the view thaf the Jharkhand High Court and the Gujarat High Court are correct in
their view of the law in following Young Men’s Indian Association (supra). We are also of the view that from 2005
onwards, the Finance Act of 1994 doss not purport to levy Service Tax on members’ clubs in the incorporated form.

85. The appeals of the Revenue are, therefore dismissed. Writ Petition (Civil) No. 321 of 2017 is allowed in
terms of prayer (i) therein. Consequently, show cause nolices, demand notices and other action taken fo levy and
collect Service Tax from incorporated members’ clubs are declared fo be void and of no effect in faw.

*
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29 The list of relevant Civil Appeals decided vide the above judgment are as under:

P
(i) Civil Appeal No. 4184 of 2009 (State of West Bengal & Ors. v/s. Calcutta)
(i) CA No.7497 of 2012 (Ranchi Club Lid.)
(i)  C.A. Nos. 7773 of 2019 arising out of SLP (C) No. 26883 of 2013 (M/s. Karnavati
Club Ltd.),
(iv) C.A. Nos. 7771 of 2019 arising out of SLP (C) No. 22909 of 2013 (M/s.Rajpath
Club Lid.),
(v)  C.A. Nos. 7772 of 2019 arising out of SLP (C) No. 24977 of 2013 (M/s.Sports
Club Ltd.),
23. The C.A.no. 7771 of 2019 pertains to M/s. Rajpath Club Ltd. Therefore in light of the
aforementioned judgment of the Supreme Court of India, 1 am left with no alternative but to drop
the proceedings against the assessee.
24.  In view of the above, | pass the following order:
+ORDER:: O
(i) | drop the proceedings initiated against the assessee vide the following Show Cause
Notices.
Sr. No. | SCN F.No. SCN Date
01 STC/4-60/0&AJ2014-15 19.06.2015
02 STC/4-23/0&A/2015-16 03.02.2016
03 STC/{15-25/0A/2017 29.06.2018

Commigs,ioﬂer—rf""”
/—\hmedaba.d%l\locfifd6

F.No.STC/15-25/0A/2017 Date:2%06.2020
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(Dr. Balbir Sing e
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To
M/s. Rajpath Limited,
rkhej Gandhinagar Road,

Ahmedabad 380 059
Copy.to:
1. The Principal Chief Commissioner, C.G.S.T, Ahmedabad Zone, Ahmedabad.
2. The Assistant Commissioner, CGST, Division-VI, Ahmedabad.
3. The Superintendent, AR-l, Division-Vl, CGST, Ahmedabad.North.
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