—
T D

ST R P

o SEAGETE IS, |
FECH BISH(TA TIH)
ST JEHETATG 380009

Navrand .n\ S,
~icem

Wi

Wl 73/ PHONE No.: 079-2754 4589 e/ FAX : 079-2754 4463 E-mail:- gaahmedabad,

L

e ——
-

fRrafe uEdl 5% gy / By REGISTERED POST AD

E1 /. V.84/15-33/0A/2018 DIN o\
smder i @ ! Date of Order : E?ﬂ_____
FAT = A aRE / Date of Issue - 59 04202\

ganT uiikc/Passed by -

L

g Fd

-2

/  COMMISSIONER '

qol I gEar/

RLELIYREE

ORDER-IN-ORIGINAL No. AHM--EXCUS-OOZ—COMMR—O04/202}722

‘fra cafaEh) B UE g ST o §, 39 saEaea waer & faw e
Yei AT B |

This copy is granted free of charge for private use of the person(s) to whom it is sent.
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Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be addressed to
the Assistant Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor,

__ Bahumali Bhavan Asarwa, Near Girdhar Nagar Bridge, Girdhar Nagar, Ahmedabad,

Gujarat 380004.
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An appeal against this order shall lie before the Tribunal on payment of 7.5% of

the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute. -

-{as per amendment in Section 35F of Central Excise Act,1944 dated 06.08.2014)
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filed i in Form Nu. E A.3. It shall be signed by the pérsons

/Rute 3 of the’ Centra] Exmse (Appeals) Rules, 2001. It shall be

_ and shall be accompanled by an equal number of copies of the

dopPATet against (one of which at least shall be certified copy). All supporting
1ts of the appeal should be forwarded in quadruplicate.
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(The Appeal including the statement of facts and the grounds of appeal shall be

filed in quadruphcate and shall be accompanied by an equal number of copies of the
order appealed agamst (one of which at least shall be a certified copy.)
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The form of appeal shall be in English or Hindi and should be set forth concisely

and under distinct heads of the grounds of appeals without any argument or narrative and
such grounds should be numbered consecutively.
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The prescribed fee under the provisions of Section 35 B of the Act shall be paid
through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is
situated and the demand draft shall be attached to the form of appeal.
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The copy of this order attached therein should bear a court fee stamp of Re. 1.00 3
as prescribed under Schedule 1, Item 6 of the Court Fees Act, 1970.
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Appeal should also bear a court fee stamp of Rs. 4.00.
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Subject- Proceedings initiated vide Show Cause Notice no. V.84/15-33/Q0A/2015 dated
21.08.2018 issued to M/s. Inox Wind Limited, Plot No. 128, Village: Rohika,

Ahmedabad- Rajkot Highway, Dist: Ahmedabad.
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Brief facts of the case:

M/s. Inox Wind Limited, Plot No. 128, Village: Rohika, Ahmedabad- Rajkot Highway,
Dist: Ahmedabad, (hereinafter referred to as ‘M/s Inox’) engaged in the manufacture of "Wind
Operated Electricity Generators” which includes Tower, Nacelle, Rotor, Wind Turbine Controller,
Nacelle Controller and Control Cables and were holding Central Excise Registration No.
AACC10597BEMO002. (Presently registered under GST)

2. “Wind Operated Electricity Generators” which includes Tower, Nacelle, Rotor, Wind
Turbine Controller, Nacelle Controller and Control Cables manufactured by M/s Inox are
exempted from paymenit of Central Excise Duty vide Sr. No. 332 of Notification No. 12/2012 C.E
dated 17.3.2012 as amended by Notification No. 12/2014 C.E dated 11.05.2014.

3. M/s Inox had applied for the benefit of exemption of excise duty on the procurement of
Plates HR (Steel plates) from M/s Essar Steel India Ltd. for the purpose of manufacturing of
Tower under Notfification 12/2012 C.E (Sr No 332A) dated 17.03.2012 by referring to the
decision in the case of M/s Rakhoh Enterprises / Gemini Inftratech Pvt Lid V/s CCE, Pune as
reported in 2016-TIOL-1671-CESTAT-MUM-LB and filed application on 16.8.2016, 07.09.2016,
13.09.2016 and 19.10.2016. M/s Inox had mentioned in their application that Plates HR as a
part of Tower. The said application was examined and permission was given to procure Plates
HR subject to the conditions as laid down under Central Excise (Removal of goods at
concessional rate of duty for manufacture of excisable goods) Rule, 2016. M/s Inox was given
the following permissions to procure Tower Plates under the letter of undertakings for procuring
excisable goods for manufacture at concessional rate of duty under Central Excise {Removal of
goods.at concessional rate of duty for-manufacture of exclsable goods) Rule 2016. ‘

|‘I' I

Table 1: Form I's which were given Permzsszons earlze.v and latef wzthdf awn

Sr.No. | Application LUT-1 (Letter of Undertakmg) issued for the
" | number # Form I | procurement e n )
1 | 001/16- UT-1/AR-V/Inox/58/16- 17. dated 04 09 2016
'17/Inox/Rohika
2 008/16- LUT~I/Dhok-V!Inox/70/2016-17 dtd 20.09.2016
.| 17/Inox/Rohika
13 - | 003/16- ‘ LUT-I/Dhok-V/hlox/71/2016 17 dtd 20 09. 2016.‘, .
... -| 17//Inox/Rohika . fo e
4 1004/16- - : LUT-l/Dhok V/Inox/72/2016 17 dtd 20 09. 20I6'-*‘ S [0
17/Inox/Rohika S A
15 '002/16- . LUT lthok V/Inox/73/2016 17 dtd 20 09‘2016 I
17/Inox/Rohika
6 002A/2016- UT—I; 86/2016-17 dtd 25.10.2016
| | 17/mox/Rohika | .~ " -
17 | 008A/2016- | UT-1: 88/2016-17 dtd 25.10.2016
17/Inox/Rohika , :
8 004A/2016- UT-1: 89/2016-17 dtd 25.10.2016
17/Inox/Rohika :
9 003A/2016- UT-1: 90/2016-17 dtd 25.10.2016
- 17/Inox/Rohika .

3.1 Meanwhile, M/s Inox was asked to provide Chartered Engineer's certificate. with regard
to the consumption of Plates HR in manufacture of Wind Operated Electricity Generators
(WOEG). Accordingly, a Chartered Engineer's certificate dated 14.11.2016 was Submitted by
them. The said certificate is scanned hg;g-z_]_n‘hge\elow for reference:
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3.2 Perusal of the said chartered engineer’'s certificate revealed that HR Plates, which were
shown as part of WOEG by M/s Inox (shown as Tower Plates in proforma invoices submitted
with the applications for example, IWPL/ROHIKA/15092016/001 dated 15.09.2016), did not form
part of WOEG. Thus it appeared that HR Plates were consumed for manufacture of parts of
WOEG.

4, M/s Inox have later vide application dated 6.12.2016 applied for permission for
procurement of 6054.636 MT of Plates HR from M/s Jindal Steel & Power Itd., Raigarh. M/s Inox
further submitted following three applications dated 13.02.2017 for procurement of H R Plates at
concessional rate of duty under Central Excise (Removal of goods at concessional rate of duty
for manufacture of excisable goods) Rule, 2016 for manufacture of Towers.

Table 2: Further applications filed by M/s Inox

Sr.No. {Item Quantity Duty Foregone | Date of application
1 Plates HR 6054.636 Metric Tons 30878737.00 | 6.12.2016
2 Plates H R 2935.156 Metric Tons 15644428.00 | 13.2.2017
3 Plates HR 1298.895 Metric Tons 6997251.00 | 13.2.2017
4 Plates H R 1283.084 Metric Tons 6911733.00 | 13.2.2017

" ‘P‘aﬁ

4.1 On perusal of purchase order no. 5100011485 dated 18.11.2016 issued by M/s Inox to
M/s Jindal it revealed that:

a. Plate HR was shown as parts of Wind Turbine Generator

b. As per “Standard Terms and Condition” the “product’ shall mean goods to be
manufactured / supplied based on the specifications for use in Wind Turbine Generators
as per purchase order issued.

4.2  On perusal of the proforma invoice No. JSPL/PIf2016-17/Dec/18 of M/s Jindal, it
revealed that the product they would be supplying for the above purchase orders were Steel
Plates of different sizes and thickness only. It appeared that there was no particular
specification according to which the HR Plates were manufactured to say that ‘Plates HR' is a
part of TowerWOEG.

43— —-As per the clarification given by Board vide Circular No 1008/15/2015-CX and
£ Neiif catmn 1212014 C.E dated 11.05.2014, the excise duty exemption had been granted only to
: of WQEG and its ‘Parts and Componenis’. No such exemption had been provided for raw
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materials consumed in the manufacture of ‘Parts’ or 'Part of parts’ of WOEG. Therefore the
applications mentioned at Table 2 with the Original Bonds were returned to M/s Inox and the
permissions given for procurement of ‘Plates HR’ from M/s Essar Steel Ltd. for manufacturing of
Tower under the letter of undertakings as detailed in Table 1 were withdrawn by the Assistant
Commissioner vide letter F.No lll/Inox/B-1 Bond/47/15-16 dated 01.03.2017 stating that the said
exemption is not available to them.

5. M/s Inox have claimed the benefit of SI. No. 332A of Notification No. 12/2012 — CE as
amended (in List 8 Sr. No. 13) by filing application for procuring H R Plates at concessional rate
of duty under Central Excise (Removal of goods at concessional rate of duty for manufacture of
excisable goods) Rule, 2016. The relevant portions i.e Sr. No. 332 of Notification No. 12/2012
C.E dated 17.3.2012 and Sr. No. 332A inserted vide Notification No. 12/2014 C.E. dated
11.05.2014 are reproduced herein below along with the relevant portion of List 8 for reference:

Sr. No. 332 of Notification No. 12/2012 C.E dated 17.3.2012

Chapter or heading | : ]
7 or sub-heading or |
- 8L | tariffitem of the Description of excisable | Rat Condition
O .- . Neo, | First Schedule |- gaods E aie No.
S : co- . i '
T Non-conventional energy T
- © 332 | Any Chapter . devices or systems . Nil ¢ Nil
7@\,) , specified in LIST 8

332 A inserted vidé Noti zc.atioﬁ No. 12/2014 C‘E dated | N 05,2014

1.{ Chapter or heading .
| or sub-heading or ]L
SL | tariffitem of the Description of excisable Rate Condition

O No, | First Schedule goods i No.
| o

1
1

; Parts consumed within the
: 1 o Jactory of production for ! ..
3324 ! Any Chapter the manufacture of goods ' Nt 2
| specified in LIST 8§ .

©

- Condition ‘ Condition o
No. :

| Where such use is elsewhere than in the Jactory of production, the '
1 I exemption shall be allowed if the procedure laid down in the :
2 f Central Excise (Removal of Goods at Concessional Rate of Duty |
. for Manufacture of Excisable Goods) Rules, 2001, is followed. :

: i _r.‘__Sr.No. 13 of List : 8 of Notification No. 12/2012 — CE as anze:zfied

R
I

o (13)  Wind operated electricity generator, its components and parts thereof including
‘yotor and wind turbine controller. :




-
']

{:‘».1 It is thus evident from entry No. 13 that the parts of “Wind operated electricity generator,
its components and parts thereof including rotor and wind turbine controller” are eligible for
exemption under Sr. No. 332A of Notn. No. 12/2012 CE.

7. The Central Board of Excise and Customs vide circular No. 1008/15/2015, dated
20.10.2015 to clarified that parts such as tower, nacelle, rotor, blades, wind turbine controller
etc. of WOEG are eligible for exemption from Central Excise duty. The said circular is produced
herein below for reference:

CIR NO. 1008/15/2015-CX, DT. 20/10/2015

Clarification regarding tower and blades constitute an essential compohent
of Wind Operated Electricity Generators (WOEG)-reg

A large number of references have been received from the trade as well as the field formations
to clarify whether exemption Nofification No. 12/2012-Central Excise, dated 17.03.2012 covers
part/components of Wind Operated Electricity Generators (WOEG). References have been
received in refation to tower, tower doors, bfades and electrical boxes.

2. The matter has been examined. In the aforesaid notification serial no. 332 read with List 8
exempts "Wind operaled eleciricity generator, its component and parts thereof including rofor
and wind turbine controller’ from Central Excise duty. In this regard, attention is invited fo the
judgement of Hon'ble Supreme Court dated 13th August, 2015 in case of M/s Gemini Instratech
Vs Commissioner of Central Excise, Nashik in Civil Appeal No. 1218 of 2006, wherein Hon'ble
Apex Court (while deciding the eligibility of wind mill doors and elfectrical hoxes of WOEG for
exemption) has held that-

"t is not in dispute that as far as windmill doors or tower doors are concemed, it is a safety
device which is used as securily for high voltage equipments fitted inside the tower, preventing
unauthorized access and preventing entries of reptiles, insects, efc, inside the fower. This,
according to us, would be sufficient to make it parf of electricity generator. We further find that
this was so held by the Commissioner of Central Excise and Gustoms, Raipur in order=in—
original dated 28.02.2005 as well as by the Commissioner (Appeals), Raipur vide his orders
dated 10.02.2003. The said orders were accepted by the Revenue as it is recorded by the
CESTAT that the Revenue coufd not produce any evidence to show that those orders were
challenged by it. Further, since the tower is held as part of ihe generator, door thereof has to be
necessarily a part of the generator. We, therefore, are of opinion that there is no case of
interference made out by the Department.

The appeal is accordingly dismissed”

3. Ministry of New and Renewable Energy had earlier clarified to CBEC on the subject that the
following are parts  of Wind Operated Elfectricity Generators.
i) Tower: which supports the nacelfe and rofor assembly of a wind operated electricity generator.

if} Nacelte: which consists of gear-box, generafor, yaw components, flexible couplings, brake
hydraulics, brake calipers, sensors, nacelle plate, nacelle cover and other smaller components.

fii) Rotor: consists of blades, hub, nosecone, main shaf, special bearings.iv) Wind turbine
controller, nacelle controfter and controf cables.

4, In view of the judgement of Hon'ble Supreme Court and clarification received from the
administrative ministry, parts/components referred in Para 3 above may be treated as parts and
components of wind operated efectricity generators eligible for exemption under serial no. 332
of Notification No. 12/2012-Central Excise, dated 17.03.2012.

5. For any clarification regarding parts and component of WOEG, not covered in para 3 above,
~< o opinion of Ministry of New and Renewable Energy would be sought by the Board, if required.
P . Issues relating to exemption of parts and components of WOEG not covered in para 3 above
may be referred to Board through the Chief Commissioner concemed, if required.
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7.1 It is thus evident from Circular No. 1008/15/2015-CX, dated 20-1 0-2015,_ ‘Tower’ had
been clarified to be a part of the Wind Operated Electricity generator and certainly does not
cover HR plates. In this case, M/s Inox applied for the exemption benefit of Sr 332A of

Notification 12/2012 C.E for ‘Plates HR' which does not appear to be ‘Part’ of Tower/WOEG as

per clarification given in the Circular No. 1008/15/2015-CX, dated 20-10-2015.

8. The term 'parts’ has been defined in Cambridge dictionary as "a separate piece of
something, or a piece that combines with other pieces to form the whole of something OR one of
the pieces that together form a machine or some type of equipment”. In short ‘part’ is something
which is straightway fitted to other pieces to form the desired product. in other words, ‘part’
would be something on which no further work is required to be undertaken but would be taken
up in the assembly line for the purpose of fiiting with other pieces/ parts.

8.1 Likewise the term ‘component’ has been defined in Cambridge dictionary as “a part that
combines with other parts to form something bigger”. Here again, the meaning almost remains
the same as that discussed at para 8 above. The parts or components would be pieces which
need no further work but are to be taken in the assembly line to make the desired product.

g In the instant case, Plates HR, claimed as parts by M/s Inox, are used for manufaciure of
Tower. Thus, it appeared that such Plates HR are raw materials required for making a part i.e.
Tower. Without undertaking the manufacturing process on Plates HR, they would be of no use.
it is only after undertaking the process of manufacture that the HR- Plates -are. converted to
Tower. As per-the letter dated 26.07.2016 given by M/s Inox, the Plates HR were subjected to
the: processing of Cutting & Beveling, Bending, Longitudinal Seam welding,*Re-bending- and
Flange fit-up, 1+1 shell fitup- and welding , progressive fitup and welding, fitment of weldable
internals, Blasting and painting in the processing of manufacture of Tower.

9.1 Thus, HR Plates cannot be called as ‘parts or components’ of Tower of Wind Operated
Electricity Generator especially in light of the meaning of the 'parts/-components’. It may be
appreciated that Sr.” No. 332A of Noti. No 12/2012 CE exempis only parts of Wlnd Operated
EIectrucﬁy Generator
. L . 1

9.2. Further, M/s Inox is engaged in’ manufacture of WOEG falltng under chapter 85023'100
of Central Excise Tariff Act, 1885. The parts suitable for use solely or principally with the
machines of heading 8501 and 8502 have been classified under 8503. However, in the insfant
case M/s [nox have been procuring Plates HR as parts of tower. The'Plates HR procured by
them have been classified by the suppliers under chapter sub-heading 72085110. Thus it
appeared that-'Plates HR' are-raw materials for manufacturing the Tower of WOEG. Hence such
Plates HR do not appear to fall under the category of Parts of WOEG.

10 It appeared from para 9 and 9.1 supra, that Mfs’ lnox is not ellglble for the: beneflt oT Sr.
No. 332 -of -Notification No. 12/2012 C,Ex dated 17.3.2012 and Sr. No. 332 A inserted vide
Notification'No. 12/2014 C,Ex dated 11.05.2014  for the procurement of raw materials such as
HR' Plates -etc. at concessional rate of duty under Ceniral Excise (Removal of goods at
concessional rate of duty for manufacture‘of excisable goods) Rule, 201 6 is'cenc‘erned. ‘

11. Further, the details of procurement of ‘Plates HR* by M/s Inox using the exemption
certificates (which were later withdrawn by the Assistant Commissioner vide letter dated letter
F.No [ll/lnox/B-1 Bond/47/15-16 dated 01.03.2017.) issued as given in Table 1 were obtained
from the Supplier manufacturer i.e. M/s Essar Steel Limited, Hazira, Surat by the jurisdictional
Range Superintendent. The procurement details of Plates HR against the invalidated exemption
certificates are given in the following table as per the letter dated 09.05.2017 of Range
Superintendent, AR-I, Div-ll, Surat-II.

Table 3: Procurement details by M/s Inox against the invalidated exemption certificate

Sr.No. | Form I - Quantity Sum = of | Duty
‘ . Procured | Assessablé Forgone
L . R Ny | Value (Rs) '
002/16-17/INOX/Rohika 2124.975 7,95,31,626.51 | 99,41,453
003/16-17/INOX/Rohika .. 1825.072 | 6,69,83,572.92 | 83,72,947
004/16-17/INOX/Rohika. . ] 1095.513 [ 4,24,74,681.18 | 53,09,335
008/16-17/INOX/Rohika - 951.596 3,54,24,033.84. | 44,28,004 .

TOTAL ! ' +2,80,51,739 |-

]
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11.1  From the records it is revealed that Mfs Inox had submitted seven applications (Form |
No.s 009 to 015/16-17) vide letter dated 24.10.2016 and 25.10.2016 to the divisional office for
procurement of goods from M/s Essar Steel Ltd. under the concessional rate of duty. However
these applications were withdrawn by M/s Inox themselves vide letter dated 07.12.2016 on the
grounds that they had a new purchase order with new rates. Thus these applications were not
approved or accepted by the department. Further vide the letter dated 09.05.2017 of JRO,
Surat, it was informed that as per the details obtained from M/s Essar Steel Ltd., they had
supplied HR plates on the basis of the following Form Is to M/s Inox about which the JRO, Surat
was not aware as they had not received the copies of the said Form | from the Jurisdictional
Division Office. It was only when such a letter was received from the Surat Office, the
Jurisdictional Division Office came to know about the procurement of such HR Plates under the
Form Is which were originally withdrawn by M/s Inox vide their letter dated 07.12.2016. Thus it
had come to the notice of the department that M/s [nox had also procured the following quantity
of (mentioned at Table 4 below) 'Plates HR' from M/s Essar at concessional rate of duty without
permission from the department. These procurements were done without following the
procedure as stipulated in Central Excise (Removal of goods at concessional rate of duty for
manufacture of excisable goods) Rules, 2016. Thus it appeared that the M/s Inox had
fraudulently done the procurement of Plates HR to evade the payment of excise duty by
providing fakefillegal information to M/s. Essar Steel India Ltd. The details of the procurement of
‘Plates HR' without the permission of the department is given below,

Table 4: Procurement of Plates HR without proper permission and documents

Sr.No. | FormI Quantity Sum of | Duty
Procured Assessable Forgone
(MT) Value (Rs)

1 009/16-17/INOX/Rohika 625.717 2,42,89,198.63 | 30,36,150

2 0010/16-17/INOX/Rohika 955.931 3,65,98,958.93 | 45,74,870

3 0014/16-17/INOX/Rohika 201.541 80,11,255.82 | 10,01,407

4 0015/16-17/INOX/Rohika 386.465 1,56,08,668.40 | 19,51,084

TOTAL | 1,05,63,511

12.  From the forgoing para, it was evident that M/s Inox had procured excisable goods
against invalidated Form I's and undertakings as in Table 3 and without proper permission as
per Table 4. M/s Inox procured excisable goods having assessable value of Rs 22,44,13,912 on
which Central Excise duty works out to Rs 2,80,561,739 against invalidated Form I's and
undertakings. Also M/s Inox had procured 'Platés HR' having assessable value of Rs
8.45,08,081 on which Central excise duty works out to Rs.1,05,63,511 illegally without proper
permission and documents.

12.1 It appeared that M/s Inox had availed the inadmissible benefit of SI.No 332A of the
Central excise exemption notification No. 12/2012-CE dated 17.03.2012 as amended despite
knowing that the provision is not applicable to the excisable good i.e Plates HR which are not
'Parts’ of the Tower or Wind Operated Electricity Generator (WOEG). M/s Inox appeared to
have evaded payment of Central Excise duty by wrongly availing the benefit under exemption
as per SI.No 332A of 12/2012-CE dated 17.03.2012, as amended.

12.2  From the facts discussed above for duty forgone in Table 3, it appeared that M/s. Inox
was not entitled to avail the benefit of exemption as per Si.No 332A of Notification 12/2012-C.E
dated 17.03.2012 for the procurement of 'Plates HR' from M/s. Essar, Surat. Therefore it
appeared the amount of Rs.2,80,51,739/- as shown in Table 3 is required to be recovered from
M/s Inox under the provision of Section 11A(1) of the Ceniral Excise Act, 1944 read with Rule 7
of Central Excise (Removal of goods at concessional rate of duty for manufacture of excisable
goods) Rule, 2016. Also all such procurements of excisable goods are illicit clearances of
excisable goods without payment of appropriate Central excise duty on the basis of invalid and
ilegal Form I's and undertakings and it appeared that interest is also chargeable in terms of
Section 11AA of the Central excise Act, 1944.

12.3 From the facts discussed above for duty forgone in Table 4, it's apparent that M/s Inox
had procured ‘Plates HR' from M/s Essar using Form I's which had not been approved and
accepted by the jurisdictional Assistant Commissioner. |t appeared that these are fraudulent
procurements and had been done to avail exemption benefit illegally. Therefore it appeared the
“amount of Rs.1,05,63,511 as shown in Table 4 is required to be recovered from M/s Inox under
~:thé provision of Section 11A(1) of the Central Excise Act, 1944 read with Rule 7 of Central
Exgise (Removal of goods at concessional rate of duty for manufacture of excisable goods)
- Rule; '2'0“{'6,_‘15\130 all such procurements of excisable goods are illicit clearances of excisable

i
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goods without payment of appropriate Central excise duty on the basis of fraudulent Form.['s
and it appeared that interest is also chargeable in terms of Section 11AA of the Central excise

Act, 1944,

13 The above acts of M/s Inox appeared to have been done in contravention of the
following provisions:

i.  Nofification No 12/2012-CE dated 17.03.2012 as amended from time to time
in as much as they had wrongly availed the benefit of exemption as per Sl.
No. 332A of the aforesaid notification which is not applicable to the
clearances of excisable goods of ‘Plates HR' which are cleared to them

ii. Rule 4 of Central Excise (Removal of goods at concessional rate of duty for
manufacture of excisable goods) Rule, 2016 by providing wrong information
that ‘Plates HR' is a part of Tower/"WOEG whereas it's a raw material for
manufaciuring tower.

fii. Rule 6 of Central Excise (Removal of goods at concessional rate of duty for
manufacture of excisable goods) Rule, 2016 for non-submission of the
quarterly returns of procurement done through invalid Form [s.

14.~ All these acts of contravention on the part of M/fs Inox appeared to have been committed
to' evade payment of duty:of Central excise -duty. Notification 12/2012-C.E"is fully in public
domain'and M/s Inox is not entitled to procure the subject goods at Nil rate of duty as SI. No.
332A of the said notification exempted only ‘Parts’ of WOEG/Tower. However in this case, the
subjec:t goods i.e ‘Piates HR' which are procured by M/s Inox cannot bé construed as 'Parts’ of
Tower/WOEG and appeared that this procurement is a blatant breach of notification 12/2012-
C.E dated 17.03.2012.

14.1 M/s. Inox procured the excisable goods i.e Plates HR with invalid Form Is-and without
proper permissions. These procurements by wrongfully availing the exemption benefit made the
goods liable for confiscation under Rule 25 of the Central Excise Rules,'2002. Fhe above acts of
contravention by M/s Inox constitute offences of the naturé as described in Rule 25 of the
Central Excise Rules, 2002 and therefore it appeared that they rendered themselves liable for
penalty as provided under the said rule.

14.2  In the instant case, the Central excise duty forgone amounting to Rs'2,80,51,738 (as per
Table 3) and Rs 1,05,63,511 (as per Table 4) appeared to be recoverabie from them under
Section 11A(1) of Central excise Act, 1944 read with Rule 7 of Central Excise (Removal of
goods at concessional rate of duty for manufacture of excisable goods) Rule, 20186.

14.3 M/s inox had fraudulently procured excisable goods without proper permission and
undertakings for the procurement mentioned in Table 4. It appeared that this is a blatant breach
of conditions mentioned in Notification 12/2012-CE dated 17.03.2012 to avail the exemption
illegally. It appeared that these acts of M/s: Inox invite penal action under Section 11AC(c) of the
Central excise act, 1944 though this demand notice had been lssued WIthln I|mltation period.
144 'Thé role of Shri Jitendra Mohananey, working as' CFO -and acting ‘as authorized
signatory of M/s Inox wind cannot be underplayed The Form-Is which were withdrawn by M/s
Inox were sent to M/s Essar for procuring the excisable goods illegally. It appeared that this
activity of fraudulent procurement of H'R Plates under exemption of central excise duty couidn’t
have been done by M/s Inox without the active participation and knowledge of the authorized
signatory. Therefore it appeared that Shri Jitendra Mohananey, Authonsed Slgnatory is liable for
penal action under Rule 26 of Central Exmse rules 2002,

16."  Therefore, M/s. Inox Wind Limited, Plot No. 128, Village: Rohika, Ahmedabad- Rajkot
Highway, Dist: Ahmedabad were called upon to show cause to the Commlssmner CGST &
Central Excise, Ahmedabad North, Ahmedabad as to why:

16.1  For the procurements done as per Table 3,

i.  The Undertakings and Form Is issued under Rule 4(5) of Central Excise
"~ (Removal of goods at concessional rate of duty for manufacture: of excisable
- goods) Rule, 2016 by the jurisdictional Assistant Commissioner which were
subsequently cancelled but against which clearances of excisable goods at

Nil rate of duty under-Sl. No. 332A of Notification:No 12/2012-C.E dated
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17.03.2012 have been effected, should not be held as invalid documents for -

the procurement of excisable good i.e Plates HR as detailed in Table 3.

Goods valued at Rs 22,44,13,912/- (Rupees Twenty Two Crores Forty Four
Lakhs Thirteen thousand Nine Hundred and Twelve only) against the Forms
I's mentioned at Table 3 supra, procured without payment of appropriate
excise duty should not be held liable for confiscation under Rule 25 of Central
Excise Rules, 2002.

Central excise duty forgone amounting to Rs 2,80,51,739/- (Rupees Two
Crores Eighty Lakhs Fifty One Thousand Seven Hundred and Thirty
Nine only) for the procurements relating to the LUTs issued during the
period from 04.09.2016 to 25.10.2016 should not be demanded and
recovered from them under Section 11A (1) of the Central Excise Act, 1944
read with Rule 7 of Central Excise {Removal of goods at concessional rate of
duty for manufacture of excisable goods) Rule, 2016.

Interest at the appropriate rate should not be charged and recovered from
them under Section 11AA of the Central Excise Act, 1944

Penalty under Rule 25 of the Central Excise Rules 2002 read with Section
11AC(c) of the Central Excise Act, 1944 should not be imposed on them .

16.2 For the procurement done as Table 4,

l.

iif.

Goods valued at Rs 8,45,08,081/- (Rupees Eight Crores Forty Five Lakhs
Eight thousand and Eighty One only) procured without payment of excise
duty illicitly, without having the necessary permission and without following
the proper procedure, should not be held liable for confiscation under Rule 25

of Central Excise Rules, 2002.

Central excise duty for the fraudulent procurements of goods amounting to
Rs 1,05,63,511/- (Rupees One Crore Five Lakhs Sixty Three Thousand
Five Hundred and eieven only) should not be demanded and recovered
from them under Section 11A (1) of the Central Excise Act, 1944 read with
Rule 7 of Central Excise (Removal of Goods at Concessional Rate of Duty for
Manufacture of Excisable Goods) Rule, 2016.

Interest at the appropriate rate should not be charged and recovered from
them under Section 11AA of the Central Excise Act, 1944

Penalty under Rule 25 of the Central Excise Rules, 2002 read with Section
11AC(c) of the Central Excise Act, 1944 should not be imposed on them.

16.3.1 Personal Penalty under Rule 26 of the Central Excise Rules 2002 should not be
imposed against Shri Jitendra Mohananey, Authorised Signatory of M/s Inox Wind Limited.

Personal Hearing:

17. Shri Yogesh Rai, Assistant Manager and Shri Vijay Thakkar, Authorised Representative
of the assessee, appeared before me on 16.03.2021. They reiterated their written submissions

dated 09.10.2020 and 16.10.2020.
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DEFENCE REPLY/WRITTEN SUBMISSIONS:

18.  The assessee in reply to the Show Cause Notice, submitted vide their letters dated
8.4.2019,9.10.2020 and 16.10.2020, has interalia submitted that-

> A perusal of Entry 332 (supra) makes it clear that all non-conventional energy devices or systems
covered in List 8 are exempled from levy of Excise duty. Among others, List 8 includes WOEGs,
its components and parts ("WOEGs and Parts thereof’). This clearly indicates that not only
WOEGs, but its components and parts are afso entitled for Excise duty exemption vide Entry 332 of

notification.

» Further, Entry 332A provides that "Parts consumed within the factory of production for the
manufacture of goods specified in List 8" (emphasis supplied) would be eligible for Excise duty
exemption. Accordingly, a collective reading of Entry 332 and 332A in the context of WOEGs
(Refer: Serial No. 13 of List 8} would clearly imply that parts consumed within the factory of
production for manufacture of WOEGs and Parts thereof would be eligible for Excise duty
exemption under the Nolification.

> That along with nacelle, hub and rotor blades, tower is an integral part of a WOEGS in terms of
CBEC Telex/Circular No. 924/2/97-Cus. (TU), dated August 9, 1997. Towers are the very
foundation and base on which WOEGs stand. It is not possible for WOEGs to function withouf the
towers. Further, steel plate is the primary raw material/parts required, for manufacture of fowers.
Q This position is further strengthened by the CBEC circular, wherein the Revente, whlfe referring fo
= the decision of Hon'ble Supreme Court in the case of Gemini Instratech Vs, Commrss.'oner of
Central Excise, Nashik in Civil Appeal No. 1218 of 2006 and CCE Nagpur vs. Hyundaj
Unitech Electrical Transmission Limited in Civil Appeal No. 5821 of 2013 clarify that tower and
blades constitute ar essential component of WOEGS.

E S P

> While the 2015 Circular has clarified that towers, elc. . wou!d constttute pan‘s or components
WOEGS, the judicial precedent referred below has faid down that parts of tower would constitute as
O pan‘ of WOEGs. In this regard refiance is placed on the decision of Supreme . Court in the case of
/s Gemini Instratech vs. Commissioner of Central Excise, Nashik (Civil Appeal No. 1218 of
2006) wherein it was held that since tower is a part of WOEGs, parts of tower (such as doors)
would also be treated as parfs of WOEGs. Accordingly, the Supreme Court has upheld the
principle that "part of a part constitutes part of the whole”.

= » The Hon'ble Tribunal (Mumba: Bench) has also upheld the safd puncrple in the case of Pushpam
Forging vs. CCE, Raigad [2006 (193) ELT 334 (Tri. - Mumbai)] so as fo hold that MS ﬂanges
which are parts of tower would be parts of WOE Gs. In this regard, it was held that once tower is
accepted and found and held o be part of WOEGS, it is fo be: held that .part of tower i.e. Plates HR
(sz‘eel} used in manufacturmg of the tawer will be (in entuety) a part of the whole Wmd Generated
Mill producmg electricity from unconventronal sources. Accordingly, all duly benefits available to
WOEGs should be extended fo these parts i.e, Plates R as well.

> They relied on Hyundai Unitech E.’ectncal Transmission Ltd vs. CCE Nagpur [2005 (187)
E.L.T. 312 (Tri. - Mum)), Collector of Central Excise vs. Mahendra Engg. Works [1993 (67) EL
T 134 (Tri)] ,Tata Iron and Steel Company.vs. CCE {2001 (130) l:‘;,LT 183 (Tn-Ko!)] CCE Vs,
Bansal Industrial Corporatton 2000 (1 18) ELT 119(Tri})] ,

> That the term ‘parts’ is not defined under the Notification or the Central Excise Law. However,
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reference could be made to the judgment of the Supreme Court in the case of Saraswati Sugar .-
Mills vs. CCE, Delhi [2011 (270) ELT 465 (SC)], wherein the Supreme Court has discussed scope
of the expression ‘component’ or ‘component part'. It has been observed that if an article is an
element in the composition of another article made out of it, such an article may well be described
as a component part of another arlicle. The said Apex Court ruling thus, makes it abundantly clear
that scope of the term ‘parts' cannot be restricted to goods required to be physically used in
az}othefr without losing ifs form. Usage in another product is testimony of the item being a part
thereof. .

» They refied on the judgment in the case of . Eastend Paper Industries Limited [1989 (43) ELT
201 (SC)]., Bharti Airtel Limited vs. CCE [2014 (35) STR 865 (Bom.)] & others

> Chartered Engineer's Certificate dated November 14, 2016 through its letter dated November 16,
2016 that clearly states that the Plates HR are characterized with the specifications as prescribed
by the Turbine Technology and Design Licensor of IWL ie. AMSC Windlec Gmbh. The same
should, thus, be viewed as an integral Part of the Tower and in turn of the WOEGs.

> The said Plates HR are not mere steel raw material but specific 'parts or components’ used to
manufacture the tower which is an infegral part of WOEGs. They relied on Pushpam Forging vs.
CCE, Raigad,

> It is settled legal position that there is no room for intendment and assumptions in proceedings
concerning fiscal faws. The present case admittedly refates fo exemption benefit under the
Notification and hence, the grant of the benefit should strictly be confined fo evaluation of such
conditions as may have been referred to or provided in the Notification itself and not otherwise.

> Their own The judiciary has consistently held that statutes/ notifications cannot be inferpreted
beyond the pure meaning of the words contained therein. Alfernatively, the benefit under a
notification cannot be subjected to any condition or fimitation which has not been expressly
mentioned or referred therein. They relied on the following judgments:-

» Hemraj Gordhandas vs AC- 1978 (2)ELTJ350(5.C.)
> Inter Continental (India) vs UOI - 2003 (154} ELT 37 (Guj.); etc.

(A) Distinction hetween entry No.332 and 332A of Notification No,12/2102-CE.

1. From the above it will be clear that Sr. No. 13 of List 8 are covered in Sr.N0.332 of
Notification No.12/2012-CE and attracts Nil Rate of duty.

2 \Where as Sr. No. 332A of the said Nofification grants exemption to the parts consumed

within the factory of production for the manufacture of goods specified in LIST 8 [i.e. in our

case production of the goods at Sr.No.13 both WOEGs and its components and Parts] and

if such use is elsewhere than in the factory of production, the exemption shall be allowed if

.. the procedure laid down in the Central Excise (Removal of Goods at Concessional Rate of
. Duty for Manufacture of Excisable Goods) Rules, 2001/2016 is followed. Condition 2 is as
under.

'
!
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2. |Where such use is elsewhere than in the factory of production, the exemption
shall be allowed if the procedure laid down in the Central Excise (Removal of
Goods at Concessional Rate of Duty for Manufacture of Excisable Goods)
Rules, 2001, is followed.

3. Thus the difference between Sr. No 332 and 332A is that the Sr. No 332 grants the
Exemption from of duty for the goods at Sr.No13 of the List 8 of the notification, whereas
the Sr.N0.332A of the notification grants the exemption to the Parts consumed within the
factory of production for the manufacture of goods specified in LIST 8.

(B) Exemption availed till 25-10-2016 under Central Excise (Removal of Goods at Concessional
Rate of Duty for Manufacture of Excisable Goods) Rules, 2001/2016.

1. Accordingly we were availing exemption for our final product i.e. WOEGs and its
components are exempted vide Sr.No.332 and for the Parts consumed in the factory
of production for the manufacture of Components we were availing benefit of
Sr.No.332A for “Plate HR" which were consumed In the manufacture of Parts i.e.
Tubular Tower of WQEGs by following the conditions for. procuring Plate HR under
Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of
Excisable Goods) Rules 2001/2016  after necessary - mformatlon and
approval/permission-acceptance of four LUT dated 20-09-2016, one an 05-09-2016
and two on 25-10-2016 by the Assistant Commissioner having jurisdiction over our
factory. The said permission by way of acceptance of Bond/LUT was given after a lot
of deliberation and exchanges of letter by the Jurisdictional Assistant Commissioner as
submitted in our earlier submission dated 05-04-2019.

(C) Subsequent to 25-10-2016, for further procurement under Central Excise (Rem'd\'ral of Gobds at
Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 2001/2016 Rejection of
application,

L ThlS being so for our addltlonal requnrements of Plate HR we have submitted ' one
" applications in Form-1" vide letter dated 06- 12-2018, and three applications dated 13-
02-2017, however the same was rejected by the Assistant Commissioner vide their

letter No. lIl/Inox/B- 1Bondl47l15 16 dated 01 03-2017 wherem it was mentioned;

"2 As per dlarification given by the Board vide Circular No.1008/15/2015.CX
issued from F.No.201/08/2015-CX.6 by CBEC and notification No.12/2014CE
dated 11-07-2014, exemption has been granted only to the "Parts” of Wmd
Operated Electricity Generators (WOEGs) and parts and .its components.
However, no such exemption has been provided. for raw materials consumed in
the manufacture of Parts of the parts of WOEGs.

3, In the instant case, unlfke parts which can be d:recﬂy fitted mto the final product

the HR plates have to further undergo manufacturing process before they can be

converted to a Tower. HR plate therefore can be considered as raw materials and
. certainly cannot be considered as *Parts” or Components. :
4.In view of the above clarification, your apphcatlon for removai of goods at
concessional rate of duty under Central Excise (Removal of Goods at
Concessional Rate of duty for manufacture of excisable goods) Rules, 2016 as
mentioned in para 1 supra are rejected herewith. Also the permissions given
earlier fo M/s Inox for procurement of Plates HR at concess:onal rate of duty under
Central Excise (Removal of Goods at Concessional Rate of duty for manufacture
of excisable goods) Rules, 2016 are withdrawn with immediate effect. You are
therefore required to immediately pay up the duly liability arising thereof.

(D) Appeal before the Com'missioner (Appeals)

1. On receipt of the said letter we represented to the Hori'ble Commlssmner vide our
letter dated 12.04 -2017. However, vide letter No. IV/16-30/MP/16-17 dated 18-05-
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2017 the Deputy Commissioner, (Tech), Central Excise, Ahmedabad-Il informed fo
us that “the Commissioner has gone through your representation thoroughly in
view of prevailing Notification, Circular & Legal position. The Commissioner is of
the view that part has to be specific size and shape which is suitable for solely or
orincipally with a particular machine and benefit of the notification 12/2012-CE as
amended cannot be extended to HR Plates/Sheets.

2. Being aggrieved with the said letter of the we had filed an appeal on 21-07-2017
the Hon'ble Commissioner {Appeals), Ahmedabad who in turn vide their Order In
Appeal No AHM-EXCUS-002-APP-288-17-18 dated 05/03/2018 [enclosed as
Annexure-C] without entering into merit of exemption availed. had rejected the
appeal on the ground that appeal if considered against order of the Assistant
Commissioner dated 01-03-2017 is barred by the limitation and if considered
against the letter of Deputy Commissioner dated 18-05-2017 cannot be
entertained since the same communicates the order of the Commissioner which is
not subordinate authority.

(E) Appeal before CESTAT:

1.

The aforesaid Order In Appeal was agitated before the Hon'ble CESTAT by way of
fiing two appeals. First appeal No.E/11455/2018 dated 06-06-2018 against the letter
No. [V/16-30/MP/16-17 dated 18-05-2017 with condonation of delay in filing an appeal
which is admitted by the Hon'ble Tribunal vide its order No M/11316/2018 dated 01-10-
2018. The Second appeal No. E/11456/2018 dated 06-06-2018 against the Order In
Appeal. ,

Pending decisions of aforesaid two appeals before CESTAT, the Honble
Commissioner, Central Excise, Ahmedabad-il have issued a show cause nofice
bearing V.84/15-33/0A/2018 dated August 21, 2018 wherein the issues raised in the
said show cause nofice and that agitated in the appeal dated 06-06-2018 are related
to whether the Plate HR be considered as a parts of the WOEGs and whether the is
entitled to exemption under Sr.No.332A of Notification No.12/2012-CE or otherwise.

Besides the common issue involved, vide said show cause notice the appellant is
called upon to show cause as to why previous applications granted to the applicant
should not be made invalid and as a consequence it is also proposed in the show
cause notice as to why the Central Excise duty forgone should not be recovered along
with Interest and why the penalty should not be imposed upon us.

Since the issue agitated before the Hon'ble Tribunal is identical fo the issue involved in
the aforesaid show cause nofice, it will not be in our interest fo run parallel
proceedings before the Hon'ble Tribunal and before the Hon'ble Commissioner,
Central Tax, Ahmedabad North. Hence before the show cause notice is concluded,
we have made application on 09-09-2020 for withdrawal of the appeal No.
Excise/11456/-2018 filed on 06-06-2018 to the Hon'ble CESTAT which stood
withdrawn as per CESTAT's Order No. A/11252-11253/2020 [copy enclosed]. Thus till
date issue of exemption is not decided at any level.

(F) Basis and allegations in the show cause notice.

(1)

The central issue in the show cause notice is based on the withdrawal of permission
for procuring Plate HR under Central Excise (Removal of Goods at Concessional Rate
of Duty for Manufacture of Excisable Goods) Rules, 2001/2016 and consequently
demand of Central Excise duty on the Plates HR is raised under Rule 7 of (Removal of
Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules,
2001/2016 read with section 11A of the Ceniral Excise Act, 1944. The reason
advanced by the department for withdrawal of the permissions and in raising show
cause notices is based inter-alia on the following allegations.
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(2) The clarification in the Circular No.1008/15/2015-CX is applicable only to the Parts of
WOEGSs specified in the circular. However, no such exemption has been provided to
the raw materials consumed in the manufacture of Parts or Parts of Parts.

(3) It is alleged that in our case unlike parts which can be direclly fitted info the final
product, the HR plate have to further undergo manufacture process before they can be
converted into Tower. HR Plate therefore considered as raw materials and certainly
cannot be considered as parts or component.

(4) The part has to be specific size and shape which is suitable for solely or principally
with a particular machine and benefit of the nofification 12/2012-CE as amended

cannot be extended to HR Plates/Sheets.

(5) The aforesaid contention of the department is not correct as submitted by us in our
earlier submissions and also as submitted in the present additional submission in the

ensuing paras.

(G) Additional Submissions: - ‘ ‘ o

{)  The Distinction between Sr. No 332 and 332A of Notlflcatnon No 12/2012- CE js not considered
by the department while issuing the impugned show cause notice.

1. As explained in the facts mentioned above, the difference between Sr. No 332 and
332A is that the Sr. No 332 grants the Exemption from payment of duty for the goods
O at Sr.No13 of the [ist 8 of the nofification, whereas the Sr.No.332A of the notification
= grants the exemption the parts which are required for consumption for the
manufacture of the goods in List 8 ie. Sr.No.13 “Wind operated electricity
generator, jts. components and parts thereof including_rotor. and wind turbine

confroller”,

2. Thus harmonious reading of Sr.No.332A and Sr.No. 13 of list 8 allows exemption for
the parts which are required for consumption for the manufacture df components and
parts of WOEGs including rotor and wind turbing controller,

3. Here it is pertinent to note that as per circular No. 1008, Tower is categorised as
O component of WOEGSs. Therefore the components or parts required to be consumed in
the manufacture of Tower is eligible for exemption under Sr.No. 332A of Nofification
“No. 12/2012-CE.

v ' “" 4. The material [whlch IS clalmed by us as parts of the ComponentsIParts of Tower]
"" required for consumption in the manufacture of items ‘at Sr.No.13 of the List 8 of
Q. Notification No.12/2012-CE fo be procured from outside our factory. Therefore to avoid
misuse of the said material and to ascertain the intended use.. the condltlon 2 is
imposed for avalllnq exemption under Sr. No 332A.

5. The department failed to recogmze the aforesaid dlstmctlon whlle |ssumg the show
cause notlce Cmr

() Meaning of Parts:

Manufacturing of Tubular Tower;

1. Materials required for manufacturing of Tower are Plate HR, Flanges, Ladder and

P various Electrical Accessories. Before the Tubular Tower is manufactured/fabricated a
design drawing is prepared, Tubular Tower is a huge Metal Structure fabricated at site
with the help of aforesaid materials as per the drawings. The Plate, HR is subjected fo
metal fabrication which involves process of cutfing, bending and assembling process
by welding, fitting with the help of bolt, nuts, flanges etc. The materials so used are
Do . constituent materials. Out of all the constituent materials the. content.of Plate HR is

el around 60 % of the Tubblar Tower. Without Plate HR the Tubular Tower cannot be

]
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fabricated. Therefore the Plate HR is the p'redominant consfituent material and is an .
integral Parts of the Tubular Tower. Thus it can be seen that Plate HR is consumed

during the fabrication/manufacture of Tubular Tower. The question as to whether
Plate HR is called as parts of ‘Tubular Tower’ which is a part of WOEGs.

. Assuming without admitting that the definition of "parts” is not given in the Central
Excise/Central Excise Tariff but dictionary meaning is accepted, than we would like to
draw attention with regard to what is component and parts, the Hon'ble Supreme Court
of India have laid down the test to ascertain what is parts in case of Saraswati Sugar
Mills v. Commissioner of Central Excise Civil Appeal No. 5295 of 2003, decided on
2Ed August, 2011 [2011 (270) E.L.T. 465 (S.C.)] Hon'ble Supreme Court of India
observed:

11.  The meaning of the expression ‘components’ as defined in the dictionary is
accepted and adopted by this Court in the case of Star Paper Mills v. Collector of
Central Excise - (1989) 4 SCC 724 = 1989 (43) E.L.T. 178 (8.C.); and the same is
quoted with approval in CCE v. Allied Air Conditioning Corporation - 2008 (202)
E.L.T. 209 (S.C.).

12, In order to determine whether a particular article is a component part of another
article, the correct test would be to look both at the article which is said to be
component part and the completed article and then come to a conclusion whether
the first article is a component part of the whole or not. One must first look at the
article itself and consider what its uses are and whether its only use or its primary
or ordinary use is as the component part of another article. There cannot possibly
be any serious dispute that in common parlance, components are items or parts
which are used in the manufacture of the final product and without which, final
product cannot be conceived of.

13. The meaning of the expression ‘component’ in common parlance is that
‘component part of an article is an integral part necessary to the constitution of the
whole article and without it, the article will not be complete’.

14. This court, in Star Paper Mills (supra) has made a seitled distinction while
considering whether paper cores are ‘components’ in the manufacture of paper
rolls and manufaciure of paper sheets. It is stated that ‘paper cores’ are
component parts in so far as manufacture of roll is concerned, but it is not
‘component part in the manufacture of sheets. It is useful to quote the
observations made by this Court :

“Paper core would also be constituent part of paper and would thus fall within the
term “component parts” used in the Nofification in so far as manufacture of paper
in rolls is concerned. Paper core, however, cannot be said to be used in the
manufacture of paper in sheets as component part.

In Modi Rubber Ltd. v. Union of India, (1997) 7 SCC 13, the appellant had set up
tyre and tube manufacturing plant and imported various plants and machineries.
While using the plants and machineries, PPLF (Poly propylene Liner Fabric) was
used as a device in the form of liner componenits to various machinery units fo
protect the rubber-coated fyre fabric from atmospheric moisture and dust. This
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Court held that the PPLF was not a component of the machine itself. It was not a
constituent part. It was used as a Liner Fabric not only in tyre production but also

in similar other industrial processes

3. Thus the test laid down by the Hon'ble Supreme court fo determine what is component or
part of an arficle in the aforesaid case is clearly applicable in our case. The Plate HR
which alone constitutes around 60% of it in the manufacture of Tower i.e. without which
Tower cannot be manufactured. In other words it is an integral part of Tower. Hence the
contention of the department is in total contrast to what the Hon'ble Supreme Court of
India has laid down.

4. Therefore applying the test laid down by the Apex court, in our case Plate HR which are
consumed in the manufacture of Tower which is part of WOEGs is covered in the entry No.
332A of the Notification No.12/2012-CE.

Flow Chart of Consumption of Plate HR in the manufacture of Tower [Part of WOEG's]

5. To make facts of the case easy to understand we draw herein below a [ayman diagram
and flow chart as under.

O Plate HR required L ' Parts i.e. Tower, . WOEGs
for consumption in . ~>! etc.asper CBEC's } .. >t Sr.Nol3 of
Tower Sr.No.13of | . . circular No. 1008 ' o List8 -
List 8 Sr.No 13 of list 8
T A\ ; A
Entry No. 332A | - ' Entry No. - - ‘Entry No. |
of 12/2012-CE '} - e 332 of 332 of
O 12/2012-CE 12/2012-CE

6. The above chart shows that the tower is undisputedly a part of Wind Operated Electricity
Generator in view of Circular No. 1008/15/2015-CD dated 20-10-2020, and Plate HR is
consumed in the manufacture of Tower. The tower so manufactured is a part of WOEGS.
Q (l}  Classification of WOEGS and its Parts in CETA,1985

7. The WOEGS are classifiable under sub heading N0.8502.31.00 and its parts are classifiable
under sub heading No.8503.00 of CETA, 1985. The said entries are reproduced as under.

'

8502 ELECTRIC GENERATING SETS AND ROTARY CONVERTERS

- Generating sets with compression-ignition internal combustion piston engines
(diesel or semi-diesel engines):

- Other generating sets :

s 8502 31 00 -- Wind-powered

BRI 8502 39 — Other

S e T 8503 00 - Parts suitable for use solely or principally with the machines of =
S heading 8501 or 8502 ' L i
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8503 00 10 - Parts of generator {AC or DC}
- Parts of electric motor:
8503 00 21 ---- Of DC motor u 12.5%
8503 00 29 ---- Other
8503 00 90 -~ Other

8.  Thus the Parts i.e. Tower which is suitable for use solely or principally with the machines will be
classified in Chapter Heading 8503.00.90 above.

9. Now in our case the issue involved s that for the manufacture of parts-of 8503.00.80 we requires
various materials which may be classified in any chapter of CETA, 1985. Accordingly, the Plates HR which
is classifiable under Chapter Heading 7208 of CETA, 1985 is our requirement to consume the same in our
factory for its use in the manufacture of parts of Sub Heading No. 8503.00.90 which are parts suitable for
use solely or principally with the machines of heading 8503. However following submission will
highlight that Plate HR classifiable under 7208 is also be categorised as part of 8503.

(V)  Plate HR is also part of WOEGSs as per to Chapter Notes to Chapter 84/85

10. For parts other than those covered in heading No.8503, we would fike fo draw your kind
attention to the following notes available in Central Excise Tariff Act, 1985.

Section Notes to Section XVI applicable to Chapter 84 and 85:

1. This Secfion does not cover:

{0) parts of general use, as defined in Note 2 to Section XV, of base metal
(Section XV), or similar goods of plastics (Chapter 39);

Section XV

2. Throughout this Schedule, the expression “parts of general use” means:

(a) articles of heading 7307, 7312, 7315, 7317 or 7318 and similar articles of other
base metal;

(b) springs and leaves for springs, of base metal, other than clock or watch springs
(heading 9114); and {c) articles of headings 8301, 8302, 8308, 8310 and frames
and mirrors, of base metal, of heading 8308.

In Chapters 73 to 76 and 78 to 82 (but not in heading 7315) references to parts of
goods do not include references to parts of general use as defined above. Subject
to the preceding paragraph and to Note 1 to Chapter 83, the articles of Chapter 82
or 83 are excluded from Chapters 72 to 76 and 78 to 81

11, By virtue of above, parts of General use are excluded from the chapter No 84 and 85.
The perusal of the above legal provision clearly indicates that Plate HR is_not “parts of
General Use”. Hence as per Section Note 1(g)_Plate HR is not excluded from the

chapter 84/85.

12. Now coming to Chapter Notes of 84 and 85, which are meant for the ciassifications of
parts of various machine. The Chapter Note 2 of Chapter 84/85 for classification of Parts
of various machines classifiable under chapter 84 and 85 of CETA, 1985 is as under.
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2. Subjectto Note | to this Secton, Note | to Chapter 84 and 1o Note | to Chapier 85, parts of muchines
(not bemg parts of the articles of heading 8484, 8544, 8545, 8546 or 8547) are to be classificd according to the
following rules :

(@} parts which are goods included in any of the headings of Chapter 84 or 85 (other than headings
8409, 8431, 8448, 8466, 8473, 8487, 8503, 8522, 8529, 8538 and 8548) are in all cases to be classified
in their respective headings;

{b) other parls, if suitabie for use solely or principally with a particular kind of muchine, or with a
number of machines of the same heading (including a muachine of heading 8479 or 8543) are 1o be
classified with the machines of that kind or in heading 8409, 8431, 8448, 8466, §473, 8503, 8522, 8529
or 8538 as appropriate. However, parts which are equally suitable for use principally with the goods of
headings 8517 and 8525 to 8528 are to be classiiied in heading 8517,

{c) all other parts are to be classified in heading 8409, 8431, 8448, 8466, 8473, 8503, 8522, §529
or 8538 as appropriate or, failing that, in heading 83487 or 8548.

13.  The Plat HR sheet is classifiable under Heading No.7208 of the First Schedule of Central
Excise Tariff Act, 1985. The Harmonious reading of all the aforesaid Section notes
and Chapter notes clearly suggests that HR sheet/Plates classifiable under 7208 is
not “Parts of General use”. Further chapter Note 2(c) of chapter 85 provides that all
other parts which are not covered in Note 2(a) and 2(b) are to be classified according to
chapter Note 2(c) which states that “all ofher parts are to be classified in _heading
8409,8431,8448,8466,8473,8503, 8522,8529, or 8538 as appropriate or failing that in
heading 8487 or 8548.”

14.  Thus though Plate HR is not suitable for use solely or principally with a particular kind of
machine, however, when the said Plate HR is used in the manufacture of items classifiable

under Heading 8503 are to be classified under the said heading.

15, When parts suitable for use solely or principally with the machines’ of heading 8501 or
8502 are to be classified in sub heading 8503.00 as per note 2(b) above and other parts
which are falls in the “other category" for chapter 85 has to be governed as per chapter
Note 2(c). Other parts of Generators which are other then suitable for use solely or
principally with the machines of heading are also covered in sub heading 8503.00 by virtue
of Chapter Note 2(c). Therefore, the HR sheet/Plates when consumed and used in the
manufacture parts of WOEGs classifiable under 8503 within the factory are covered in
Sr.No.332A of Notifi catlon No. 12/2012 CE as amended

16.  From what is submrtted above, it is established that Plate HR' cIassn' able under chapter
Heading 7208 when consumed in the manufacture of Tower is a part of the Tower and the
receipt of the same as a part of the part i.e. part of tower is correct under Central Excise
(Remova] of Goods at Concessional Rate of Duty’ for Manufacture of E;(msable Goods)
Rules, 2001/2018. Entry 332A s applicable to the parts may be falling under any chapter,
but it if the same is used in the manufacture of the items of List 8 of Notification
No0.12/2012-CE it will not attract Central Excise duty. Therefore the contention of the
department that Plate HR is not the part of WOEGS or its part is not tenable., Hence
withdrawal of the Permission by the Assistant Commissioner, which we had obtained
under Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of
Excisable Goods) Rules, 2001/2016 is not correct,

(V) Procurement of Parts for consumption under Central Excise (Remova] of Goods at
Concessional Rate of Duty) Rule 2001/2016 :

As submitted in the facts of the case above WOEGS and its parts are covered in Sr.No.13

of the List 8 includes Wind operated electricity generator, its comgonents and garts thereof

including rotor and wind turbine controller for which Sr.No.332 of Notification No.12/2012-
CE grants Nil rate of excise duty without any condition,

Where as Sr. No. 332A of the said Notification grants exemption to the parts consumed
within the factory of praduction for the manufacture of goods specified in LIST 8 [i.e. in our
case production of the goods mentioned at Sr.No.13 and if such use is elsewhere than in
fhe factory of production, the exemption shall be allowed if the, procedure laid down in the
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Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of .-
Excisable Goods) Rules, 2001 is followed. Condition 2 is as under.
The wording of the entry No.332A is “Parts consumed within the factory of production for
the manufacture of goods specified in List 8". Here it will be pertinent to nofe that in the
said entry the words “consumed” is used after the parts and it does not have used the
words manufacture. In our case after consumption of parts i.e. Plate HR, Tower will
emerge which is an admittedly is a Parts of WOEGs. Thus the exemption in the entry
332A is granted to the parts which are consumed [required for consuming] in the
manufacture of parts, and not to the Parts of WOEGS, as the paris so manufactured is
covered in Sr.No.13 of the List 8.

The part so required for the consumption may or may nof manufactured by the factory
using it.

As we are not the manufacturer of Plate HR which we believe is a part of part of WOEGs
which reguired to be consumed within our factory. The said Plate HR has to be procured
from outside. Therefore it is very purpose of putting condition 2 against the said entry
N0.332A. Thus the manufacturer of Plate HR is intend fo avail NIL rate of duty as per
332A, has to follow the procedure as laid down in Central Excise (Removal of Goods at
Concessional Rate of Duly for Manufacture of Excisable Goods) Rules, 2001/2016. In
terms of Rule 3(b) we are the “Applicant manufacturer’ and the manufacturer of Plate HR
is the "supplier manufacturer” in terms of Rule 3(f} as is evident from the following.

(b} "applicant manufacturer” means a manufacturer who intends fo receive
goods for specified use at concessional rate of duty;

(f) “supplier manufacturer’ means a manufacturer who supplies excisable
goods at concessional rate of duty fo applicant manufacturer;

Thus the mechanism devised in Central Excise (Removal of Goods at Concessional Rate
of Duty for Manufacture of Excisable Goods) Rules, 2001/2016 is applicable fo the
applicant who intends to receive goods for specified purpose and not applicable to
the Supplier Manufacturer. The intended purpose is specified entry No 332A of
Nofification No.12/2012-CE as under.

“332A

Any Parts consumed within the factory of Nil 2
Chapter  |production for the manufacture of goods
specified in LIST §

vii Here it will be pertinent to note that we require Plates HR for its consumption in the manufacture
of Tower which is a part of WOEGs. Hence our contention is that as submitted above Plate
HR is a part of Tower, we have correctly received the goods under Concessional Rate of Duty
for Manufacture of Excisable Goods) Rules, 2001.

vii Therefore, the intimations given by us which were not accepted and rejected by the Assistant
Comimissioner is alse not correct under Central Excise (Removal of Goods at Concessional

Rate of Duty for Manufacture of Excisable Goods) Rules, 2001/2016.

(V)  Rejection of Permission and returning of Bond/LUT is not correct and legal.

S
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= 15--As submitted above, the Plate HR consumed in the manufacture of Tower which is part of wind
,"bpje(ated electricity generator, we have correctly availed the benefit granted under Sr. No. 332A of
& Notification No. 12/2012-CE. We further submit that after substituion of Central Excise
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(Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) 2001 vide
Notification N0.20/2016-CE {NT) in the year 2016 no permission to be obtained from the
Jurisdictional Assistant Commissioner, instead an intimation in Form-! is required.

Though the permission was not required for procuring the material for the specified purpose as
specified in entry No.332A of Notification No.12/2012-CE we have bona-fidely sought, which can
otherwise can be treated as intimation only and filed required Bond/LLUT. As submitted above the
rejection of permission or intimation and returning Bond/LUT after acceptance by the Assistant
Commissioner is not correct and legal as the aforesaid rules does not provides such an action as
long as the goods procured under the aforesaid rules is used for intended purpose. Previously, the
depariment has admitted that the "Plate HR" as a part of Tower and is consumed in the
manufacture of Tower. However, subsequently have raised interpretation that that Plate HR is not
the part of Tower and hence exemption contemplated in enfry No 332A is not entitled.

On this sole ground the previous applications which were accepted by way of accepting LUTs in 9
cases out of which we have used only 4 is now proposed o be freated as in-valid and
consequently proposed recovery of excise duty foregone to the extent of Rs. 2,80,51,739/- is not
legal and coirect.

After following the condition 2 for exemption provided at Sr.NO.332A of Notification
No.12/2012-CE, the goods procured and used as intended purpose as laid down in ‘Central
Excise (Removal of Goods at Concessional Rate) Rules, 2016 the demand invoking Rule 7
-read with Section 11A of the Central Excise Act,1944 is not correct.

We coritend that the Plate HR were procured under condiiion No.2 prescrlbed for availing
‘exemption under Sr.NO.332A of Nofification No.12/2012-CE and goods S0 procured is used for
the intended purpose specified in the said entry. Rule 7 of Central Excise (Removal of Goods at
Concessional Rate) Rules, 2016 prowdes as under.

RULE 7. Recovery of duty in certain cases. - = Where the goods cleared by the suppher manufaciurer on the basis
of information_provided by an appiicant manufacturer_are not used for the intended purpose, the applicant
manufaciurer shall be fiable fo pay the amount equal fo the difference between the duty leviable on:such goods but for
the exemption and that already paid, if any, at the time of removal from the factory of the suppfier manufacturer of the
subject goods, along with interest and the provisions of section 11A, except the time fimif mentioned in the said
section for demanding duty and section 11AA of the Acf shall apply mufatis mutandis, for effecting such recoverfes :

Provided that where the applicant manufacturer is found to be non-existent, the supplier manufaciurer shall be

fiable to pay the amount equal to the difference between the duty feviable on such goods but for the exemption and
that already paid, if any, af the time of removal from the faclory of the supplier manufaciurer of the subject goods,
along with interest and the provisions of section 11A except the time limit mem‘:oned in the safd section and secfion
11AA of the Act shall apply mutalis mutandis, for effecting such recoveries.- SR T :

Prowded further that if the subject goods on receipt are found fo be defectave or damag'ed or unéﬁ}féblé or surplua to
the needs of the applicant manufacturer, he may refum the subject goods fo the suppfier manufactirer and gvery such
refurnied goods sha@'l be added {o the non-duty paid stock of the supplier manufacturer,

Explanation. - For the removal of doubts, it is hereby clarified that subject goods shall be deemed not fo have been
used for the infended purpose even If any of the:quantily of the subject goods is lost or destroyed by natural causes or
by unavoidable accidents during fransport from the place of procurement fo the applicant manufacturer's premises or
from the suppfier manufacturer's premises to the place of procurement or during handling or storage in the applicant
manufacturer's premises,

et

A

Perusal of above rule and the facts of cur case clearly suggest that none. of the circumstances: as
mentioned in the above Rule 7 exists in our as the goods so precured is used for intended purpose,
the applicant manufacturer is very much in existence and the said goods is not destroyed or lost.
Unless any discrepancy is found in this regard demand under Rule 7 read with Section 11A of the

o Central Excise Act, 1944 isnot sustainable and correct. The assessee relied on the judgement in the
- case of Harichand Shri Gopal reported as 2010 (260) E.L.T. 3 (S.C.).. '
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{(VIIl)  Rejection of Permission and rejection of Bond/LUT after acceptance cannot be

Assuming without admitting we submit that the Assistant Commissioner have issued permissions
and accepted Bond/LUTs filed by us after lot of deliberation and exchanges of communication on either
side as is evident from the following sequence of events. The sequence of events and communication that
has took place is tabulated giving number of exhibits of our earlier submission as under.

retrospective. .

Exhibit No. to earlier

dated 13-02-2017 was rejected

Date ;%:ZZZ:L Subject Decision writtendsatél;dmission
04-03-2016 | Assistant Application for removal of goods at | Vide letter No.lIMinox/B1 | Exhibit-5 and Exhibit-6
Commissioner, concessional rate of duty under | Bond/47/15-16 dated 28-03-
Division I, Ceniral Excise (Removal of goods at | 2016 permission was not
Ahmedabad-Il concessional rate of duty for | granted and six original bonds
manufacture of excisable goods) | were refurned back by the
Rules, 2001 for which 6 B-1 Bonds | Assistant Commissioner .
were filed for procuring Plates HR
and other articles to be used in the
manufaciure of WOEGs
Notification No. 12f2012-CE
Sr.No. 332 and 332A C
In the said letier following details
were provided
1) Copy of CE. Registration
2) Copy of Nofification
3) Copy of VAT /CST Registrafion
4) Copy of PAN card and address C
proof
5) Copy of sample Invoices
8) Work sheet of C.EXx. duly
calculation
7) Copy of sample Purchase orders
8) Process flow charts
9)  Input oulput ratio
10-06-2016 Assistant Detail submission was made to the Exhibit-7
Commissioner, effect why we are entitled for the said
Division -l benefit. O
Ahmedabad-Ii
Vide letter No.lfinox/B1 | Exhibit-9
Bond/47/15-16 dated 27-07-
2016  additional information
was called for
26-07-2016 | Assistant Additional details as called for vide Exhibit-10
Commissioner, letter dated 27-07-2016  was
Division -lII, submitted. O
Ahmedabad-ll
01-08-2016 | Assistant Additional submission was made Exhibit-11
Commissioner, with regards to usage of materials
Division -lIl,
Ahmedabad-[l
On 20-09-2016 all the 6 | Exhibit-12
LUTs/B-1 bonds were accepied
by the Assistant Commissioner.
14-11-2016 | Assistant Certificates dated 14-11-2016 irom Exhibit-13
Commissicner, Chariered Engineers was submitted
Division =Hl!,
Ahmedabad-l
One Assistant Four application for procuring Plate | Vide letfter No.lliinox/B1 | Exhibit-14
application Commissicner, HR from M/s Essar Steels Limited, | Bond/47/15-16 dated 01-03-
| dated 06-12- | Division -Ill, Surat was filed. 2017 one application dated 06-
“|:2017 @nd three| Ahmedabad-lI 12-20186, and three application

| application "~
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dated 13-02-
2017
Mot only that further vide their
letter  No.  No.lllinox/B1
Bondf47/15-16 dated 14-03-
2017 the earlier accepted
applications were also rejected. .
12-04-2017 | The Hon'ble Meeting was held with the Hon'ble | However, vide letter No. IV/16- | Exhibit-15 and Exhibit 16
Commissioner, Commissioner in connection with the | 30/MP/16-17 dated 18-05-2017
Excise and rejection of our application vide letter | the Deputy
Customs, dated 01-03-2017 and 14-03-2017 | Commissioner,{Tech) ,Central
Ahmedabad-Il and also submilled the detail | Excise, Ahmedabad-ll informed
submission dated 12-04-2017 to us that benefit of the
nofification cannot be extended
to HR Plates/Sheets
27-07-2017 Appeal filed before | Challenged the said letter dated 18- | Appeal is still pending. Exhibit-17
the Commissioner | 05-2017
(Appeals} C.Ex.,
Ahmedabad

. This being so, on granting permission and acceptance by the Bond/LUT we have procured Plate
HR from M/s Essar Steel Limited and consumed in our factory. The withdrawal of the permission thereafter
shall not and cannot have retrospective effect. The action which was completed cannot be undone
retrospectively. Hence demand of duty by giving withdrawal of perm|SS|on is not correct and legal. The
effect of withdrawal can only be prospective.

{(IX)  Demand of Central Excise duty is not correct and not sustainable:

As submitted above, the Plate HR is a part of Tower and the same were consumed in the manufacture of
Tower, and Tower so manufactured is a part of WOEGs, we have correctly availed the benefit granted
under Sr. No. 332A of the Notification No. 12/2012-CE and followed correct procedure Central Excise
(Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) 2001 which was
substituted vide Notification No.20/2016-CE (NT) in the year 2016.

This being so, demand of Central Excise duty cannot be raised under Rule 6 of Central Excise (Removal. of
Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) 2016 as long as the 'goods
procured under provision of this rules are used for the intended purpose. Previously, the department has
admitted that the said goods i.e. Plate HR is used in the manufacture of Tower and issued permission by
way of accepting LUTs on 9 occasions. However, subsequently has raised interpretation that Plate HR is
not the part of Tower and hence exemption contemplated in entry No 332A is not entitled. In this regard it is
contended that as submitted in detail supra, the Plate HR has to be considered as Parts of Tower, and
exemption. granted under Sr.No.332A of Nofification No.12/2012-CE s correcily availed. Hence following
demand of Central Excise duty are not sustainable. Accordingly we submit that the same may be dropped

Cn the impugned show cause notice followmg amount of Central Excise duty WhICh had foregone in
procunng the Plate HR besides recovery of Interests and imposition of penalty. .

LR

. (A) As mentioned in para 11 of the show cause notice that the details of procurement of HR Sheet

- during the period 04-09-2016 to 25-08-2016 using exemption certificates which was withdrawn vide
i 1Ietter No. Ill/nox/B-1 Bond/47/15-16 dated 01-03-2017 and consequently demand of duty of
Rs 2 80,51,739/- as detailed below. and as mentioned in Table No.3 of the Show cause notlce
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No Form 1 Quantitd;q I:_;ocured Sum-of As(slas;able Value_ Du‘tgforegqne:‘

1 ?gﬁﬂg;(IRohika 2124.975 79531626.51/- 9941453

2 ??ﬁﬂg-foohika 1825.072 66983572.92/- 8372 947

3 ?‘;ﬁﬁ&momka 1095513 42474681.18/- 53 09335

4 e Rotika 951,596 35424033.84/- 4428004
Total 28051739

In this regard it is submitted that out of total 9 permission obtained we have utilized only four as
mentioned in the table above in which duty foregone demanded is Rs.2,80,51,739/- is not sustainable
as contended above.

(B) As regard to demand of Central Excise duty forgone Rs. 1,05,63,511/- tabulated as under.

No Form | Quantit(yl;ﬂ i;;ocured Suim6f Asﬁ;;s)ébl?%}?éluef ButyFor egone\,

T I 625.717 24289198.63 3036150

2 ?gfll(l)\ﬁ)(j)-(/Rohika 955,931 36598958.93 4574870

3 ‘l)g}gégﬁmohika 201.541 8011255.82 1001407

4 | 386.465 15608668.4 1951084
Total 84508081.78 10563511

In this regard it is submitted that out of above Four LUT's mentioned as withdrawn by us, later three
PO's were issued from MP Plant to Essar Steel Limited and LUT was also submitted at MP Excise
authority. Supply against these by Essar Steel Limited, was made to MP Plant only. In support of the
LUT utilization at MP Plant, submission made with MP Excise authority is enclosed. Accordingly we
contend that the demand of Central Excise duty of Rs.75,27,361/- foregone for last three consignments
covered in respective LUTs is suffers from the lack of the Jurisdiction of the Commissioner, Central Tax,
Ahmedabad, North hence the same is not sustainable.

Further the One LUT Bearing Form | No 009/16-17) appearing at Sr.No.1 of the above table was

utilized at Gujarat Plant. It is also further mentioned that in the substifuted Central Excise (Removal of

- Goods at Concessional rate of duty) Rule, 2016 no prior permission was required, however the intimation in
Form-1 has fo be given fo the Jurisdictional Assistant Commissioner, which was given. However in any
case the Central Excise duly demand pertaining to Sr.1 which is Rs. 30,36,150/- is also not sustainable in
view of our contention in the aforesaid paras supra. Accordingly, we contend that the allegations of the
department that Inox has also procured the following quantity of Plates HR (mentioned in table 4 of SCN)
from M/s Essar at concessional rate of duty without permission from the department. These procurements
were done without following the procedure as sftipulated in Central Excise (Removal of Goods at
o Goncgssional Rate of Duty for Manufacture of Excisable Goods) 2016. Thus, it appeared that M/s Inox has
7 ”fraudulently done the procurement of Plates HR fo evade the payment of excise duty providing fake fillegal

G\
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information to M/s Essar Steel India Ltd. The details of Plates HR without permission of the department is
not sustainable and not correct,

In summing up, it is submitted that the “Plate HR" is a part of Tubular Tower and the Tubular Tower
is a part as specified under Circular No.1008. Therefore the exemption specified at Sr.No.332A of the
Nofification 12/2012-CE were procured as per condition No.2 after due procedure followed and
procurement was approved by the Jurisdictional Assistant Commissioner is legally correct and duty
foregone on this account and demanded from us is not correct on merit. The said goods so procured for
intended purpose was utilized for the said purpose and not otherwise. Hence demand under Rule 7 of
Central Excise (Removal of Goods at Concessional rate of duty)Rule, 2016 read with Section 11A of
Central Excise Act,1944 by invoking extended period is not correct and not sustainable. This being so, the
present demand of Central Excise duty is not sustainable on merit as well as on the grounds of suppression
of facts as weli as contended above and in our earlier submission as well. Accordingly we finally contend
that:

(i) As submitted above the Plate HR is a part consumed in the manufacture of Tubular Tower,

~ the exemption is correctly availed, hence all the procurement under various permissions
cannot be invalidated as proposed in the show cause notice.

(ii) The goods procured under proper procedure and used for intended purpose can not be
liable for confiscation as proposed in the show cause notice.

(iiij ' Show cause notice demandlng Central Excise duty of Rs 2,80, 51 739/~ and Rs.
1,05,63,511/- may be dropped as the same is not sustamable on merlt as well as on the
limitation.

. (i), . We have not suppressed anythmg from the department as, submitted above hence charge
" of suppression of fact is not sustainable hence no penalty is imposable upon us under
Rule 25 of Central Excise Rules,2002 read with Section, 11AC( c) of the Central Excise

Act, 1944 as proposed in the show cause notice. ‘ ) .

Aocordingly, we submit that proceedings initiated vide impugned'show-oause notice may please be

dropped”.
Vide additional submission dated 16.10.2020, M/s.Inox Wind Ltd, has submitted that -

“ In continuation to our personal appearance and previous submission dated 08- 10-2020 in the captloned
matter, we on behalf of the Company M/s Inox Wrnd Limited, would like to add further submrssron as under.

1. We enclose herewith Order In Appeal No. AHM-EXCUS-002-APP-288-17-18 dated 05/03/2018
referred at para (J) “Appeal before the Commissioner (Appeals)" which was Annexure C of our
submission dated 09-10-2020. [Exhlblt-l]

2. While submitting “Meaning of Parts” in para (lI)(2) we have referred a case of Saraswati Sugar
Mills v. Commissioner of Central Excise Civil Appeal No. 5295 of 2003, deolded on 2nd August,
2011 [2011 (270) E.L.T. 465 (S.C.) is now enclosed with this letter. [Exhlblt-ll] _

3. Decision in the case of Harichand Shri Gopal reported as 2010 (260) EL.T. 3 (S.C.) referred in
Submission dated 09-10-2020 at (VII). [Exhibit-llI].

4, We would further like to add with regard to proposed penalty under Rule 25 of Central Excise
Rules, 2002 read with Section 11AC(c) of the Central Excise Act, 1944 that in the instant case we
have not mis-declared anything. to the department nor we have suppressed anything from the
N department We have procured the material Plate HR for consumption in the manufacture of Parts
- =, of Wind Operated Electricity Generator as per the condition No, 2 mentioned- agemst the Sr. No
RN 332A of Notification No. 12/2012-CE. For the said purpose we have submitted various permissions
"%+ ‘and intimation in Form I in duplicaté in"terms of Rule 4 followed by the acceptance of LUTs/Bond

.+ after lot of deliberation with regard to how the Plate HR is parts of Tower of WOEGs to the
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Jurisdictional Assistant Commissioner. After satisfying himself the JAC has accepted LUT/Bonds
and in terms of Rule 4(5) and thereafter the Jurisdictional Assistant Commissioner have forwarded
the information in Form | in terms of Rule 4(1) to the Supplier Manufacturer i.e. to ESSAR against
which we have procured Plate HR. The “Plate HR" were procured for the consumption in the
manufacture of Tower of WOEGS i.e. intended purpose. Hence it could not be alleged upon us that
we have obtained Plate HR fraudulently without proper permission and undertaking as alleged in
para 14.3 of the show cause notice and hence imposition of penalty under Rule 25 of Central
Excise Rules, 2002 read with section 11AC(c) of the Ceniral Excise Act, 1944 is not imposable
upon us.

. Section 11AC(c) of the Central Excise Act,1944 provides that “where any duty of excise has not

been levied or paid or has been short-levied or short-paid or erroneously refunded, by reason of
fraud or collusion or any wilful mis-statement or suppression of facts, or coniravention of any of the
provisions of this Act or of the rules made thereunder with intent to evade payment of duty, the
person who is liable to pay duly as determined under sub-section (10) of section 11A shall also be
liable to pay a penalty equal to the duty so determined.

. Therefore for imposition of penalty under said section the presence of fraud or collusion or any

wilful mis-statement or suppression of facts, or contravention of any of the provisions of this Act or
of the rules made thereunder with intent to evade payment of duty is necessary. This is not the
case with us as explained in detail above. Hence penalty under section 11AC is not imposable
upon us. In this regard we invite attention to the CBEC's Circular No. 1063/2/2018-CX, dated 16-2-
2018 wherein the Orders of Supreme Court, High Courts and CESTAT accepted by the
Department and on which no review petitions SLPs have been filed were circulated. [Exhibit-[V}
The relevant text of para 17 applicable in our case is as under.

17. Order of the Hon'ble Bombay High Court order dated 11-3-2015 in CEA No. 65/2005 in the
case of Commissioner of Ceniral Excise, Thane-fi v. Bright Brothers [2015 (322) E.L.T. 110 (Bom.)].

174 Department has accepted the order of the Hon’ble Bombay High Court order dated
11-3-2015 in CEA No. 65/2005 in the case of Commissioner of Central Excise, Thane-ll v. Bright
Brothers 2045 (322) E.LT. 110 (Bom.)] where the Hon'ble High Court has upheld the order of
Tribunal holding that penalty under Section 11AC could not have been imposed as necessary
ingredients for Section 11AC are missing and also adjudication order fails to give a categorical
finding in reference to the ingredients of Section 11AC.

17.2  In the matter assessee is manufacturer of Plastic moulded components of motor vehicle
and allegedly undervalued the goods. Demand was confirmed and penalty imposed under Section
11AC observing that there were two conflicting orders of the Tribunal and the matter was resolved
by a Larger Bench in case of Mutual Indusiries Lid. v. CCE [2000 (117) E.L.T. 578 (Tri.)] where it
was held that so long as the mould is being used in the manufacture of the finished product it
contributes certain value to be added to the value of finished products. This additional value must
necessarily go in assessing the duty payable on the finished product under Excise Law. On appeal
by the assessee, Tribunal set aside the penalty imposed under Section 11AC and remanded the
case for re-quantification of duty. Depariment contested setting aside of penalty. HG observed that
the penalty provisions may be termed as mandatory, but the imposition itself has to precede the
satisfaction in terms of Section 11AC. Once there was a scope for entertaining a doubt, and there is
no wilful mis-statement or suppression of facts, then, penalty is not called for as the Tribunal did not
find anything on record, barring a statement, to conclude that this was a case of suppression.

. Further the entire show cause notice is revolving around interpretation whether Plate HR can be

paris for consumption in the manufacture of parts of WOEGSs or not. lt is the department's case that
it is not and it is our bonafide belief that it is part for consumption in the manufacture of WOEGs
and hence we are enitled to exemption under Sr.No.332A of Notification No.12/2012-CE for which
we have complied condition 2 stipulated therein. Also we have followed all the procedure as
prescribed in Central Excise (Removal of goods at concessional rate of duty for manufacture of
Excisable Goods) Rules, 2016 and thereby not contravened any provisions of Cenfral Excise Rules
as alleged in the show cause notice. Further the department also contended that the word “Parts”
used in Sr.No.332A of Nofification No 12/2012-CE is not defined in the Central Excise Tariff
hence have taken recourse to Dictionary Meaning as mentioned in para 8 of the show cause
notice. Based on such narrow meaning and confining their interpretation that “Parts” of WOEGs are
only those parts which are specified in the CBEC's circular 1008/15/2015-CX- dated 20-10-2015

~. raised the present show cause notice. While doing so the department have clearly ignore the fact

C
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that the exemption under Sr. No. 332A of Notification No.12/2012-CE is related to Parts consumed
in the manufacture of Parts within the factory subject to condifions 2. Hence CBEC's circular is
quoted out of context.

Therefore we contend that the terms Parts are definitely matter of interpretation. The said terms is
explained in the judgement of Hon'ble Supreme Court in the case of Sugar Mills v. Commissioner
of Central Excise Civil Appeal No. 5295 of 2003, decided on 2nd August, 2011 {2011 (270} E.L.T.
465 (S.C) [enclosed above] and is relied by us in our submission dated 09-10-2020, Wherein it was
also held that “nterpretation of exemption notification - Nofification to be strictly construed -
Conditions for taking benefif under notification also to be strictly interpreted - Wordings of
notification when clear, plain language of notification be given effect to - Court cannot add or
substitute any word while construing notification either to grant or deny exempion”,

In the instant case it is admitted fact on the part of depariment that meaning of the word Parts is
not clear. Hence it is a matter of Interpretation.

Accordingly we contend that proposal of penalty under Section 11AC({c) of Central Excise Act,
1944 is not justifiable. In the matter of interpretation no penalty is imposable as held in the case of
Nestle India Limited vs Commissioner of Central Excise, Goa reported as 2008(227)ELT631(Tri-
Mumbai [Exhibit-V] wherein the Hon'ble Tribunal has held as under.

O Penafty Mandatonf penalty - Impugned case involving interpretation of the Central Excise Tariff
entries vis-a-vis exemption notification and earlier decisions of Tribunal - - Allegation of suppression
of fact regarding true nature of product, not sustainable - Penally set aside, - Section 11AC of
Ceritral Excise Act, 1944 - Rule 25(1)(d) of Central Excise Rules, 2002. [para 31

. On appeal against the said decision by the Department before the Hon'ble Sup‘reme Cour’t of India

O was affirmed by the Hon'ble Supreme Court of India reported as Commissioner v. Nestle India Ltd.

-2009 (237) E.L.T. A102 (S.C.)] [Exhlb[t VI . .

8. Personal p'enalty upon Jitendra Mohananey, Authorised Signatory under Rule 26 of Gentral Excise
Rules, 2002 it is submitted that Shri Jitendra Mohananey CFO have withdrawn the Form-i as the
said procurement were meant for procuring Plate HR for their Plant located at MP, which they
claimed at the Jurisdictional Assistant Commissioner for which they have furnished the required
detail along with LUT/Bond and accordingly Plate HR was procured for their MP-plant.

The withdrawal of the apphcatlonllntlmatlon letter by Shri Jitendra Mohananey cannot be

O considered fraudulent activities. The allegation upon him is without knowing actual facts. Further
) the entire demand is not sustainable as contended in the written submission of the Main noticee.
Accordingly it is contended that such an allegation is not sustainable under the law. Hence the

proposal of penalty upon him under Rule 26 is totally baseless and may not be imposed upon him”.

O DISCUSSION AND FINDINGS:

e

19. | have carefully gdne through the 'Fecor'ds of the case, submission made by M/s.Inox in
reply to the show cause notlce as well persona[ hearing and addlttona[ wrltten submlssmn made
by them

}

20. The issues to be decided in the present case are:
i) Whether HR plate, on which manufacturing processes have been carried out, used in
the manufacture of Wind Operated Electricity Generators which include Tower, Nacelle, Rotor,
\{’Vlnd Turbine Contraller, Nacelle Controller and Control Cables, is part of WOEG -or otherwise?

T
AN
N

i’)--é Whether Central Excise duty demanded by the Depariment on whlch undertaklngs and
_-;Form 1s (Permission) issued under Rule 4(5) of Central Excise (Removal of goods at
_.-"fgconceSS|onal rate of duty for manufacture of excisable goods) 2016 by the “jurisdictional
.. “Assistant Commissioner, which were subsequently cancelled and held as invalid documents,
but ‘against which clearances of excisable goods at Nil rate of duty under SI.No.332A of
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Notification N0.12/2012-CE dated 17.03.2012 have been effected, for the procurement of -,

excisable goods i.e. Plates HR as defailed in Table 3 of the show cause notice, is justified or
otherwise?

iii) Whether duty is liable to be paid on the dutiable goods viz. HR pilates procured without
payment of excise duty by Mfs. Inox Wind Lid, under nil rate of duty under Sr.No.332A of
Notification No0.12/2012-CE, dated 17.3.2012 illicitly, without having the necessary
permission and without following the proper procedure?

21. The main allegation in the show cause notice is that M/s Inox had applied for the benefit
of exemption of excise duty on the procurement of Plates HR (Steel plates) from M/s Essar
Steel India Lid. for the purpose of manufacturing of Tower under Notification 12/2012-C.E (Sr
No 332A) dated 17.03.2012 by referring to the decision in the case of M/s Rakhoh Enterprises /
Gemini Instratech Pvt Ltd V/s CCE, Pune as reported in 2016-TIOL-1671-CESTAT-MUM-LB
and filed application on 16.8.2016, 07.09.2016, 13.09.2016 and 19.10.2016. M/s Inox had
mentioned in their application that Plaies HR as a part of Tower. The said application was
examined and permission was given to procure Plates HR subject to the conditions as laid down
under Central Excise (Removal of goods at concessional rate of duty for manufacture of
excisable goods) Rule, 2016. M/s Inox was given nine permissions as per Table-1 of the Show
Cause Notice to procure HR Plates under the letter of undertakings for procuring excisable
goods for manufacture at concessional rate of duty under Central Excise (Removal of goods at
concessional rate of duty for manufacture of excisable goods) Rule, 2016.

22. Further Mfs Inox have later vide application dated 6.12.2016 applied for permission for
procurement of 6054.636 MT of Plates HR from M/s Jindal Steel & Power Ltd., Raigarh. M/s
Inox further submitted three applications dated 13.02.2017 for procurement of HR Plates at
concessional rate of duty under Central Excise (Removal of goods at concessional rate of duty
for manufacture of excisable goods) Rule, 2016 for manufacture of Towers.

On perusal of purchase order no. 5100011485 dated 18.11.2016 issued by M/s Inox to
M/s Jindal, it was revealed that:

a. Plate HR was shown as parts of Wind Turbine Generator

b. As per “Standard Terms and Condition” the “product’ shall mean goods to be
manufactured / supplied based on the speclflcatlons for use in Wind Turbine Generators
as per purchase order issued.

23.  Also, on perusal of the proforma invoice No. JSPL/PI/2016-17/Dec/18 of M/s Jindal, it
was revealed that M/s. Jindal was only supplying Steel Plates of different sizes and thickness

against the said purchase orders._It was not specified in the said documents/invoices nor was it

indicated that the 'Plates HR' was a part of Tower/WOEG, clearly implying that the said plates
were going to be used in the manufacture of “parts” or "Parts and Components” of WOEG and

as such the "Plates HR" were not a part of the WOEG on standalone basis. Thus the Plates HR
was the raw materials for making parts of WOEG

24, The Department was of the view that as per the clarification given by Board vide Circular
No 1008/15/2015-CX and notification 12/2014 C.E dated 11.05.2014, the excise duty exemption
has been granted only to ‘Parts’ of WOEG and its ‘Parts and Components’. No such exemption
has been provided for raw materials consumed in the manufacture of ‘Parts’ or 'Part of parts’ of
WOEG. Therefore the applications mentioned at Table 2 of the SCN with the Original Bonds
were returned to M/s Inox and the permissions given for procurement of ‘Plates HR' from M/s
Essar Steel Ltd. for manufacturing of Tower under the letter of undertakings as detailed in Table
1 were withdrawn by the jurisdictional Assistant Commissioner vide letter F.No [ll/lnox/B-1
Bond/47/15-16 dated 01.03.2017 stating that the said exemption is not available to them.

25.  Mfs Inox have claimed the benefit of Sl. No. 332A of Notification No. 12/2012 — CE as
amended (in List 8 Sr. No. 13) by filing application for procuring H R Plates at concessional rate
of duty under Central Excise (Removal of goods at concessional rate of duty for manufacture of
excisable goods) Rule, 2016.

_—-26..  Before proceeding further, it is imperative to examine the serial number of 332 of

‘__” \Notlf;catlon No.12/2012-CE, dated 17.03.2012.The relevant portions of Sr. No. 332 of

)

-‘»"Notn‘" catlon No. 12/2012 C.E dated 17.3.2012 and Sr. No. 332A inserted wde Notification No.

O
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12/2014 C.E. dated 11.05.2014 are reproduced below along with the relevant portion of List 8
for reference:

Sr. No. 332 of Notification No. 12/2012 C.E dated 17.3.2012

Chapter or heading '

or sub-heading or ! , 5

- SL | tariff item of the . Description of excisable Rate Condition

- No, | First Schedule | goods : | No. |

Non-conventional energy ! i

332 | Any Chapter devices or systems | Nil : Nil ;

: specifiedin LISTS ¢

Sr. No. 332 A inserted vide Notification No. 12/2014 C.E dated 11.05.2014-
| Chapter o;fh_é&}mg L - -
. or sub-heading or :
Sl tariffitem of the Description of excisable Rate . Condition
O No,  First Schedule goods No.

I
R i
Parts consumed within the : E
| Jactory of production for | ,,., |
3324 i Any Chapter the manufacture of goods | N 2
i specified in LISTS

O | Condition Condition
= ; No. I
b Where such use is elsewhere than in the factory of production, the
: exemption shall be allowed if the procedure laid down in the
2. Central Excise (Removal of Goods at Concessional Rate of Duty
‘ Jor Manufacture of Excisable Goods) Rules, 20016, is followed.

Sr.No. 13 of List : 8 of Notification No..12/2012 — CE as amended

(13)  Wind operated electricity generator, its components and parts thereof including
rotor and wind turbine controller: "

27 On going through the above mentioned condition i.e. List 8 of Notification No.12/12-CE
= vrraS\amended | find that entry No. 13 that the parts of "Wind operated electricity generator, its
T EE cdmponents and parts thereof including rotor and wind turbine confrofler” are eligible for
AT _J_rexemptlon under Sr. No. 332A of Notn. No. 12/2012 CE.
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28.. Further, it is also necessary to examine the CBEC circular No. 1008/15/2015, dated
20.10.2015 wherein it is clarified that parts such as tower, nacelle, rotor} blades, wind turbine
controiler etc. of WOEG are eligible for exemption from Central Excise duty. The said circular is
produced below for reference:

CIR NO. 1008/15/2015-CX, DT. 20/10/2015

Clarification regarding tower and blades constitute an essential component
of Wind Operated Electricity Generators (WOEG)-reg

A large number of references have been received from the frade as well as the field
formations to clarify whether exemption Nofification No. 12/2012-Central Excise, dated
17.03.2012 covers part/components of Wind Operated Electricity Generators (WOEG).
References have been received in relation to tower, fower doors, blades and electrical
boxes.

2. The matter has been examined. In the aforesaid notification serial no. 332 read with
List 8 exempts ‘Wind operated electricity generator, its component and parts thereof
including rotor and wind turbine controller’ from Central Excise duty. In this regard,
aftention is invited to the judgement of Hon’ble Supreme Court dafed 13th August, 2015
in case of M/s Gemini Instratech Vs Commissioner of Central Excise, Nashik in Civil
Appeal No. 1218 of 2006, wherein Hon'ble Apex Court (while deciding the eligibility of
wind mill doors and elecirical boxes of WOEG for exemption) has held that-

"It is not in dispute that as far as windmill doors or tower doors are concerned, it is a
safely device which is used as securily for high voltage equipments fitted inside the
tower, preventing unauthorized access and preventing entries of reptiles, insects, elc,
inside the tower, This, according fo us, would be sufficient to make it part of electricity
generator. We further find that this was so held by the Commissioner of Central Excise
and Customs, Raipur in order-in-original dafed 28.02.2006 as well as by the
Commissioner (Appeals), Raipur vide his orders dated 10.02.2003. The said orders
were accepted by the Revenue as it is recorded by the CESTAT that the Revenue could
not produce any evidence to show that those orders were challenged by it. Further,
since the tower is held as part of the generator, door thereof has fo be necessarily a
part of the generator, We, therefore, are of opinion that there is no case of interference
made out by the Department.

The appeal is accordingly dismissed”

3. Ministry of New and Renewable Energy had earlier clarified to CBEC on the subject
that the following are parts of Wind Operafed Electricity Generators.

i) Tower: which supports the nacelle and rofor assembly of a wind operated electricity
generator.

i) Nacelfe: which consists of gear-box, generator, yaw conﬁponents, flexible couplings,
brake hydrauiics, brake calipers, sensors, nacelle plate, nacelle cover and other smaller
components,

ji) Rotor: consisis of blades, hub, nosecone, main shaft special bearings.

iv) Wind turbine controfler, nacelfe controfler and confrof cables.

S ‘\ 4. In view of the judgement of Hon'ble Supreme Court and clarification received from the
- administrative ministry, parts/components referred in Para 3 above may be treated as
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parts and components of wind operated electriciy generators eligible for exemption
under serial no. 332 of Notification No. 12/2012-Centraf Excise, dated 17.03.2012.

5. For any clarification regarding parts and component of WOEG, not covered in para 3
above, opinion of Ministry of New and Renewable Energy would be sought by the
Board, if required. Issues relating to exemption of parts and componenis of WOEG not
covered in para 3 above may be referred to Board through the Chief Commissioner
concerned, if required.

29. From the plain reading of the above circular, it comes out clear that "Tower' has been
clarified to be a part of the Wind Operated Electricity generator and Plates HR are not covered
under the said circular. In this case, Mfs Inox applied for the exemption benefit of Sr 332A of
Notification 12/2012 C.E for ‘Plates HR' which does not appear to be ‘Part’ of Tower/WOEG as
per clarification given in the Circular No. 1008/15/2015-CX, dated 20.10.2015.

30. | find that the Plates HR, claimed as parts by M/s Inox, are used for manufacture of
Tower. Such ‘Plates HR are raw materials required for making a .part i.e. Tower. Without
undertaking: the manufacturing process on Plates HR, they would be-of no use in the WOEG.
Only after undertaking the processes of manufacture can the HR Plates be converted to Tower.
Vide their letter dated 26.07.2016 itself, they stated that the Plates HR were subjected fo the
processing of Cuttmg & Beveling, Bendmg, Longitudinal Seam welding, Re-bending and Flange
fit-up, 1+1 shell fitup and welding , progressive fitup and welding, fitment of weldable internals,
Blasting and painting in the process of manufacture of Tower. This ‘aspect has already been
mentioned in the show cause notice. M/s.Inox has not neither contested this issue nor denied
that the HR Plates are subjected to further processing before the same was used in the
manufacture of Tower. It is reiterated again that Sr. No. 332A of Notn. No. 12/2012 CE exempts
only ‘parts’ of Wind Operated Electricity Generator.

'
N
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31.  As per the definitions of parts HR Plates cannot be called as ‘parts’ or compbnents of
Tower or Wind Operated Electricity Gerierator especially in light of the meanlng 'of the 'parts/
components’, elaborated in the Show Cause Notice; but theé same can only be termed as raw
material used in the manufacture of the Tower of WOEG.

32. M/s. Inox vide their letter dated '08.04.2019 has denied the charges leveled in the' Show
cause notice and stated that they used the HR plates in the manufacture of WOEG ‘which
included Toweér, Nacelle, Rotor, Wind Turbine Controller, Nacelle Controller and control cables
meant for geheral electricity. They enclosed copy of Notification No.12/12-CE, copy of Circular
No.1008/15/2015-CX dated -20.10.2015, copies' of applications made to the Divisional Office
requesting for concessional rate of duty under Central Excise (Removal' of Goods at
Concessional Rate of duty for manufacture of Excisable ‘Goods) Rules, 2001,as amended,
copies of correSpondence with this office and Divisional office copy of Appeal filed before
CESTAT against letter dated 18.05.2017 of Deputy Commissioner(Technical), Central Excise,
Ahmedabad-ll and copies of various LUTs fissued by the Assistant Commiissioner, Central
Excise, Division-1l, Ahmedabad North. They stated that Steel Plates are not raw material but
duly constitute a part used in the manufacture of tower. Therefore denial of exemption is
arbitrary and binding of principle of judicial precedent needs to be followed. They claimed that it
is not open to the revenue authorities to alter settled conclusions without change in facts or
law.Further, the position emerging from Board circulars is binding on the revenue authorities, a
departure there from is not tenable under the law. They also submitted that there is rio ground
for consequential interest and penalties. They have relied on the following case laws:-

) '-‘_f_;...?"‘l .. Gemini Instratech Vs Commissioner of Central Excise, Nashik 2015(323) ELT 220 (SC)
- - 2. UOI Vs Parenteral Drugs (India)L.td 2015 (318) ELT A249 (SC). ‘
L3 UP Forest Corporation Vs DCIT Lucknow 2007-TIOL—235 <SC-IT -
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4. CCE Nagpur Vs Hyundai Unitech Electrical Transmission Ltd in Civil Appeal No.5281 of
2013.

5. Pushpam Forging Vs CCE, Raigad 2006 (193) ELT 334 (Tri-Mumbai)

6. Hyundai Unitech Electrical Transmission Ltd Vs CCE, Nagpur 2005(187) ELT 312 (Tri-
Mum).

7. Collector of Central Excise Vs Mahendra Engg. Works 1993 (67) ELT 134 (Tri)

8. Tata Iron & Steel Co Vs CCE 2001 (130) ELT 183 (Tri-Kol)

9. CCE Vs Bansal Industrial Corporation 2000 (118) ELT 119 (Tri)

10. Hemraj Gordhandas Vs AC 1978 (2) ELT J 350 (SC)

11. Intercontinental (I) Vs UOI 2003 (154) ELT 37 (Guj)

12. Creative Travel Pvt.Ltd 2016(8) TMI 94

13. CBEC Circular F.N0.201/01/2014-CX.6 dated 26.06.2014 referring the case of UOI Vs
Kamlakshi Finance Corporation Ltd 1991 (55) ELT 433 (SC).

14. UOI Vs Arviva Industries (I} Ltd 2007 (209) ELT 5 (SC)

15. Bhirav Synthetics Pvt.Ltd Vs Commissioner of C.Ex, Thane-1 2016 (336) ELT 325 (Tri-
Mum).

16. GOI in the case of Alpha Laboratory Ltd 2014 (313) ELT 967 (GOI).

17. CCE Vs BMM Ltd 1995 (76) ELT 497 (SC)

18. Pratibha Processors Vs UOI 1996 (88) ELT 12 (SC).

19. Commissioner Vs Oracle India Pvt.Ltd 2016 (342) ELT A 40 (5C)

20. Commissioner Vs Reliance Industries Ltd 2016(45)STR J 302 (SC)

21. Commissioner Vs Continental Airlines Inc 2016 (45) STR J 208 (SC).

33. On going through the above case laws, | find that the facts and circumstances in these
cases are different from the case in hand. In the case of 2015(323) ELT 220 (SC) CCE Nagpur
Vs. Hyundai Unitech Electrical Transmission Ltd, | find that the issue involved is in respect of
“Doors for windmill’ whereas in the present case, the description of goods is “HR Plates” . In the
case of 206(193) ELT 334 (Tri-Mum), Pushpam Forgings Vs Commissioner of Central Excise,
Raigad the description of goods — is “Flanges-MS forged flanges”. There also, description of
goods is different. Other cases laws are on varied subjects and are not applicable to the
present cases. None of the case laws referred to the above are related to the disputed issue.
Therefore, | find that the said case laws are not relevant to the present case.

34. Vide letter dated 09.10.2020, M/s.lnox stated that they require various parts and
components including "Plates HR" for consumption in their factory. The HR Plates are being
used for the manufacture of Tubular Towers, as such, they effectively constitute parts of parts
used in the manufacture of the WOEGs and explained the process of Tubular Tower. They
admitted that the Plate HR is subjected to metal fabrication which involves process of cutting,

bending and assembling process by welding, fitting with the help of bolt, nuts, flanges etc. They

stated that out of all the constituent materials, the content of Plate HR & Flanges is around 60%
of the total constituent materials used in Tubular Tower. | find that when substantial guantity is
used in the manufacture of tower and without the HR Plate fabrication of tower is impossible, it
cannot be considered as parts but only raw material for the Tubular Tower. They produced the
image of the WOEGs. They reiterated that the effective rates of Non-conventional devices or
systems specified in List 8 of Notification No.12/2012-CE amended vide Notification
No.12/2012-CE dated 11.07.2014 is specified in Entry No.332 and 332A inserted w.e.f.
11.07.2014 in the said notification which grants exemption to parts consumed within the factory
of production for the manufacture of goods specified in List 8 subject to condition No.2 of the
said notification. On going through the said Entry No.332 and 332A and condition specified in
list 8, | find that HR Plates have not be specified anywhere. Therefore, their argument to
consider HR plate as parts is not tenable.

35. They also explained a flow chart of use of HR Plate in the manufacture of Tubular
Tower. They stated that they availed exemption till 25.10.2016 under Central Excise (Removal
of goods and Concessional Rate of Duty for Manufacture of Excisable Goods), 2001/2016 and
subsequent to 25.10.2016, for further procurement under Central Excise (Removal of Goods at
Concessional Rate of Duty for Manufacture of Excisable Goods), their application was rejected.
They have submitted that the definition of “parts” is not given in the Central Excise/Central
Excise Tariff but the dictionary meaning has been relied upon in the Show Cause Notice. They
drew attention to the judgment of the Hon'ble Supreme Court of India in the case of Saraswati
Sugar Mills Vs Commissioner of Central Excise Civil Appeal No.5295 of 2003, reported in 2011
(270) ELT 465 (SC) wherein the test to ascertain what is “part’ has been laid down. They have
relied on the following case laws:

rs

O



33

1. Star Paper Mills Vs Collector of Cental Excise — 1989(4) SCC 724 = 1989 (43) ELT 178
(SC)

2. CCE Vs Allied Alr Conditioning Corporation 2006(202) ELT 209 (SC)

3. Modi Rubber Ltd Vs Union of India 1997 (7) SCC 13.

36. They stated that applying the test laid down by the Apex court, in their case, HR Plate
which were consumed in the manufacture of Tower which is part of WOEG is covered in the
Entry No.332A of the Notification No.12/2012-CE. They referred to various issues such as
classification of WOEGSs and its parts in CETA, 1985, and submitted that Plate HR is also part
of WOEGS as per to Chapter Notes to chapter 84/85, Plate HR is not “parts of General Use”,

hence as per Section Note 1(g) Plate HR is not excluded from the Chapter 84/85. They stated
that rejection of permlsswn and returning of Bond/LUT is not correct and legal. They stated that
rejection of permission and rejection of Bond/LUT after acceptance cannot be retrospective.
They also stated that extended period cannot be invoked in the present case and requested to

drop the show cause notice.

37. | find that M/s.Inox’s version that HR Plates are Parts is not based on the facts as the
same have not been mentioned as “Parts” in any notification, definition, case laws. Secondly,
they themselves have admitted that HR Plates in substantial quantity are used in the
manufacture of WOEGs. Thirdly, the documents submitted by them fo the Division office
established that HR Plates are not Parts. Further, in normal case, "Parts" are not subjected to
any further processing. M/s.Inox has admitted that the HR Plates.are subject to various
processes before being used in the WOEGS. Under the curcumstances thelr argument that HR
Plates are "Parts” cannot accepted. .

38. Further, vide additional submission dated 16.10.2020, M/s.Inox has submitted a lengthy
letter quoting various citations in their defence to argue that demand is.not sustainable,
penalty is not justified under Rule 25 of the Central Excise Rules, 2002 and under Section
11AC ( ¢ ). They referred to the case of Commissioner of Central Excise, Thane-ll, Vs Bright
Brothers (2015 (322) ELT 110 (Bom.), Mutual Industries Ltd Vs CCE 2000 (117) ELT 578 (Tri) ,
Sugar Mills Vs Commissioner of Central Excise Civil No.5295/2003, reported in 2011(270) ELT
465 {SC), Nestle India Ltd Vs Commissioner of Central Excise, Goa reported. in 2008 (227)
ELT 63 (Trr«Mum) Commissioner Vs Nesle India Ltd — 2009 (237) ELT. A102 (SC)

39. They stated that proposal for personal penalty upon Shrl Jitendra Mohanney, Authonsed
Signatory under Rule 26 of the Central Excise Rules, 2002 is not justified. Shri Jitendra
Mohananey CFO, had withdrawn the Form-1 as the said procurement were meant for
procuring Plate HR for their Plant located at MP. Withwaral of the application/intimation, letter
by Shri Jitendra Mohananey cannot be considered fraudulent activities.. The allegation. levellied
upon him is. not based on actual facts. Further the entire demand is not sustainable. Proposal
of penalty upon him under Rule 26.is totally baseless and therefore, pena[ty should not: be
lmposed on him. o .

40. - | find‘that the Department had initially given permission to M/s.Inox on their request as
per the decision in the case of Rakhoh Enterprises/Gemini Instratech Pvt.Ltd, Pune as reported
in 2016-TIOL-1671-CESTAT-MUM-LB. Later on, as per the chartered engineer's certificate
dated 14.11.2018, it had come to the knowledge of the Department that'HR Plates, which were
shown as part of WOEG by M/s.Inox, shown as Tower Plates in proforma invoices submitted
with the application for example, IWPL/ROHIKA/15092016/001 dated 15.09.2016,did not form
part of WOEG. The HR Plates were consumed in substantial quantity for manufacture of -Parts
of WOEG. Under such circumstances, when substantial quantity is used in the manufacture of a
particular item, the said product cannot be considered as Parts but only raw material.

41. The assessee vide their reply has submitted as under: o -

“Materials- required for manufacturing of Tower are Plate HR, Flanges, Ladder and various
Electrical Accessories. Before the Tubular Tower is manufactufed/fabncated a design
drawmg is prepared Tubular Tower is a huge Metal Structure fabr.'cated at site. with the
help of aforesaid materials as per the drawings. The Plate HR is subjected to metal
fabrication which involves process of cutting, bending and assembhng process by

iiSTwelding, fitting with the help of bolt, nuts, flanges etc. The materials so used: are

,:"f' tonstituent materials. Out of all the constituent materials the content of Plate HR is around
.60 % of the Tubufar Tower. Without Plate HR the Tubular Tower cannot be fabricated.
- Therefore the Plate HR is the predommant constituent material and is an mtegral Parts of
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the Tubular Tower. Thus it can be seen that Plate HR is consumed during the:-
fabrication/manufacture of Tubular Tower. *

"42. Thus, as seen from the above, in the present case, more 60% of the material used in
the manufacture of the WOEG comprised of HR Plates. Since the description of “Parts” and
raw materials are different and in the present case Plates HR are not used as Parts, the Plates
HR cannot be considered as “part” of WOEG, but only as the main raw material used in the
manufacture of WOEG. As such, the argument put forward by M/s.Inox does not hold good
and cannot be considered . Generally, parts are considered as “a portion or division of a whole
that is separate or distinct; piece, fragment, fraction, or section; constituent”. Therefore, in my
opinion, such an object or thing or a material which used in the manufacture of a component
cannot be cannot be considered as a "part”.

43. | find M/s.Inox had appealed the letter F.No.IV/16-30/MP/16-17 dated 18.05.2017 issued
by the Deputy Commissioner, Ahmedabad-ll rejection their application before
Commissioner(A). The jurisdictional AC was held that “in the instant case, unlike parts which
can be directly fitted into the final product, the H.R.Plates have to further undergo
manufacturing process before they can be converted to a fower and hence HR Plates can be
considered as raw materials and certainly cannot be considered as parts or componenis™. On
the basis of the said reasoning, the Assistant Commissioner rejected the applications filed by
the appellant for removal of goods at concessional rate of duty under Central Excise (Removal
of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 2001,as
amended, vide his leiter dated 01.03.2017. Their appeal was rejected by the Commissioner (A)
for limitation vide OIA No.AHM-EXCUS-002-APP-288-17-18 dated 28.01.2018. The said OIA
was appealed by M/s.Inox before the Hon'ble CESTAT and they subsequently withdrawn the
said appeal.

44. M/s.lnox had submitted a large number of case laws in their defence including the
Hon’ble Supreme Court's decision in the case of Saraswati Sugar Mills Vs Commissioner of
Central Excise, Delhi-ill reported in 2011 (270) ELT 465 (SC). On going through the case of
Saraswati Sugar Mills Vs Commissioner of Central Excise, Delhi-lll, | find that the issue
involved in the said case is that Iron and Steel structures used captively in the factory for
installation of sugar manufacturing plant wherein exemption under Notification No.67/95-CE
was denied as goods not components of capital goods. whereas in the present case, the
question involved is whether H.R. Plates, which is the main raw material (ingredients) of Tower
can be considered as parts or otherwise. Therefore, the said case cannot be compared with
the present case. Similarly, | find that other case laws discussed by M/s. Inox is also not
relevant as facts and circumstances of the said cases are different and therefore, cannot be
compared with the present case. | also find that the various Circulars relied upon by M/s.Inox
are also not applicable to the present case in view of the facts discussed above.

45. | find that there is a clause in the prescribed Bond executed by M/s.lnox before the
jurisdictional Assistant Commissioner to the effect that-

“c). And if all dues whether excise duty or other lawful charges which shall be demandable on
the goods obtained by the obligors without payment of the whole or part of the duty or
transported from place of procurement to the premises of the obligors as shown by the records
of the proper officer of ceniral Excise be duly paid infto the Treasury to the account of the
Deputy/Assistant Commissioner within 10 days of the date of demand thereof being made in
writing by the said officer of Central Excise, this obligation shall be void”.

45.1 | find that M/s.lnox has failed to honour the Letter of Undertaking executed by them
before the jurisdictional Central Excise authorities during the relevant period. Therefore, | find
that the authority who has permitted the clearance initially under exemption, has the right to
deny the exemption for the cause of the exchequer. Questioning the authorities at a later stage
is not in the good sprit of law. Accordingly, | hold that the jurisdictional authorities have rightly
denied the exemption on finding that the HR Plates are not “Paris” but raw material and
ingredient of manufacturing the Tower.

46.  As already discussed in the show cause notice that the CBEC vide circular No.
1008/15/2015, dated 20.10.2015 clarified that parts such as tower, nacelle, rotor, blades, wind
LL[DLQG controller etc. of WOEG are eligible for exemption from Central Excise duty. There is no
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reference about HR Plates, as such, exemption benefit of Sr 332A of Notification 12/2012 C.E
for ‘Plates HR' cannot be allowed to M/s.Inox.

47. Further, the term ‘parts’ has been defined in Cambridge dictionary as “a separate piece
of something, or a piece that combines with other pieces to form the whole of something OR one
of the pieces that together form a machine or some type of equipment’. In short ‘part’ is
something which is straightway fitted to other pieces to form the desired product. In other words,
‘part’ would be something on which no further work is required to be undertaken but would be
taken up in the assembly line for the purpose of fitting with other pieces/ parts. In the present
case, HR Plates are put into further process/modification before fitted into the Tower. Besides,
major chunk of the Tower consisted of HR Plates. Under the circumstances, their contention that
HR Plates to consider as Parts is not maintainable.

48, Simitarly, the term ‘component’ has been defined in Cambridge dictionary as "a part that
combines with other parts to form something bigger". Here again, the meaning almost remains
the same as that has been discussed in the show cause notice. The parts or components would
be pieces which need no further work but are to be taken in the assembly line to make the
desired product. On this ground also the argument of M/s.Inox to consider HR Plates as Parts
¢én not'be éntertained.

49.  The Plates HR, claimed as parts by M/s Inox, are uséd-for manufacture of Tower. Such
Plates HR are raw materials required for making a part i.¢. Tower. Without Undertaking' the
manufacturing process on Plates HR, they would be of no use. It is only after undertaking the
process of manufacture that the HR' Plates are converted o Tower. 'Letter dated 26.07.2016
given by M/s Inox itself says that the Plates HR were subjected to the' processihg of Cutting &
Beveling, Bending, Longitudinal Seam welding, Re-bending and Flange fit-up, 1+1 shell fitup
and welding , progressive fitup and welding, fitment of weldable internals, Blasting and painting
in the processing of manufacture of Tower. Therefore, the said letter itsélf proves that HR Plates
are not "Paris”. Therefore, it is obvious that the HR Plates are not "Parts” and to consider HR
Plates are “Paris” is rejected.

50 In view of the facts discussed 'above, HR Plates cannot be called as ‘parts or
components’ of Tower or Wind Operated Electricity Generator especially in light of the meaning
of the ‘parts/ components’. It may be appreciated that Sr. No 332A of Notn No 12/2012 CE
eXempts only ‘parts’ of Wind Operated Electricity Generator. -

51. M/s Inox is engaged in manufacture of WOEG falling under chapter 85023100 of Central
Excise Tariff Act, 1985. The parts suitable for use solely or principally with the machines of
heading 8501 and 8502 have been classified under 8503. In the present case 'M/s Inox have
been procuring Plates HR as parts of tower. The Plates HR procured by them'have been
classified by the suppliers under chapter sub-head 72085110: Thus it is undoubtedly clear that
'Plates HR' are raw materials for manufacturing the Tower of WOEG Therefore such Plates '
HR'would not fall under the category of Parts of WOEG.

[T B B

52." The'language employed in the notification indicates that the exemption is not extended
to each and every non-conventional energy device or system. It appears that scope of
exemption has been restricted only to such devices or systems which have been specified in
List 8. Further, while some entries in List 8 above refer to individual items or devices, some
other entries include systems as a whole or a combination of equipment and the corresponding

B ‘ : ,-,:_";system Therefore, it appeared that wherever it is intended that a ‘device ‘alone should be
1. " granted the’benefit of exemption it has béen so stated; on the other Rand where it is intended
““that the system as a whole needs to be exempted, it has been clearly described as such. in this

'-background, it appeared that each of the entries in List 8 would have to be construed strictly as
per the text of the entry itself without expending the scope merely because group heading in

T : Crea
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Entry 332 of the Table refers to systems i.e. Non-conventional energy devices / “systems”

specified in List 8 falling under "Any Chapter”

53. The above fact indicated that the intention of the legislature while amending previous
exemption was to restrict the exemption to the parts of wind operated electricity generator
instead of allowing exemption to entire windmill and parts thereof. Thus it was construed that
the entry at Serial No (13) of List 8 covers only the generator and its parts and its scope cannot
be expanded to inciude the entire windmill and parts thereof.

54, Further, | also find support from the judgement given by the Authority For Advance
Rullings, New Delhi in the case of M/s ENERCON (INDIA) LTD reported at 2011 (270) E.L.T.
132 (A.A.R.). whereby it was held as under:

“Transformers - Specially designed for wind operated electricity generators - Exemption -
Mounted on tower structure and connected to system by wires and cables - HELD : Though
transformer was part of whole wind operated eleciricity generating system, it was not part of
generator - It was more so as no technical evidence was produced in that regard, and websile
of collaborator of manufacturer showed transformer as separate item of electrical machinery - In
that view, it could not be held to be covered under ltem No. 13 of list 5 to Notification No.
6/2006-C.E., and not entitled to benefit under Serial No. 84 thereof - It was immaterial that ltem
No. 13 of list 5 also specifically covered rotor and wind turbine controffer, which were parts of
generating system.”

55. The issue is no more res integra in view of the judgment in the case of Nicco
Corporation Ltd. v. Commissioner of Central Excise, Caléutta (2006-TIOL-163-SC-CX) whereby
Hon'ble Supreme Court has held that insulated electrical cables designed for use in wind mills
would not be eligible for exemption under Notification No. 205/88 as amended reasoning
insulated cables are not parts of wind mill which is complete in itself without electric cables,
although wind mill may not be able to function without these cables, and, as such benefit of
exemption would not be available to the assessee. The ratio of the said judgment is squarely
applicable to the facts of the present case

56. The assessee have contended that the said exemption is available to them in light of the
decision of M/s Hyundai Unitech Electrical Transmission Ltd. reported at 2005 (187) ELT 312,
M/s Gemini Instratech P Lid. reported at 2014 (300) ELT 446 and M/s Pushpam Forgings
reported at 2006 (193) ELT 334. In this regard, | find that the dispute in the case of M/s
Pushpam Forgings and M/s Hyundai Unitech Electrical Transmission Ltd. was pertaining to
exemption Notn. No. 6/2000 CE dated 1.3.2000 and in the case of M/s Gemini Instratech P Lid.
the dispute was pertaining to exemption under Notn. No. 6/2002 CE dt. 1.3.02. However, the
facts before me in the instant case involve examination of the exemption under Notn. No.
6/2006 CE dated 1.3.2006. As discussed at para 49, the language employed in the relevant
exemption notifications has undergone a drastic change from the year 1999 to 2006. Thus, the
said case laws would no longer hold good while interpreting the provisions of Notn. No.
12/2012- CE and accordingly the ratio of the same cannot be made applicable to the facts of the
present case. Further, | find that the case of M/s Gemini Instratech P Ltd. has not attained
finality in as much as the appeal has been admitted by the Supreme Court as reported at (315)

E.LT. A81(S.C.).

57. Further, | find that the burden of proof lies on the claimant claiming the benefit of
exemption notification as held by the Supreme Court in the case of M/s Novopan India Lid. v.
CCE, Hyderabad - 1994 (73)_E.L.T. 769 (S.C.) wherein it was held that:

“A person invoking an exception or an exemption provision to relieve him of the tax liability must
establish clearly that he is covered by the said provision - In case of doubt or ambiguity, benefit
of it must go to the Stafe.

The principle that in case of ambiguity, a faxing statute should be construed in favour of the
assessee - assuming that the said principle is good and sound - does not apply to the
construction of an exception or an exempting provision; they have to be construed strictly.
Notification has to be interpreted in the light of the words employed by it and not on any other
basis. This was so held in the context of the principle that in a taxing statute, there is no room
for any intendment, that regard must be had to the clear meaning of the words and that the
matter should be governed wholly By theslahguage of the notification, i.e., by the plain terms of
the exemption.” e CRN
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58. It is a well settled principle of law that a notification is to be interpreted in light of the
language employed in the said notification and no addition or deletion from the same is to be
made. Such a view has been expressed by the Apex Court in a plethora of cases of which a few
are listed below:

(1) Commissioner of C.Ex., Jaipurv. Mewar Bartan Nirman Udyog - 2008 (231) E.L.T. 27 (5.C.)

(2} Commissioner of C.Ex. & Cus., Indore v. Parenteraf Drugs (i) Ltd. - 2009 (236) E.L.T. 625 (S.C.)

(3) Hotel Leela Venture Ltd. v. Commissioner of Customs (Gen.), Mumbai - 2009 (234) E.L.T. 389 (S.C.)
(4) Mihir Textiles Ltd. v. Collector of Customs, Bombay - 1997 (92) E.L.T. 8 (8.C.)

(5} Orient Traders v. Commercial Tax Officer, Triupati - 2009 (237) E.L.T. 447 (S.C.}

59. | find that the assessee in their defence reply has submitted that the judiciary has
consistently held that statutes/ notifications cannot be interpreted beyond the pure meaning of
the words contained therein. Alternatively, the benefit under a notification cannot be subjected
to any condition or limitation which has not been expressly mentioned or referred therein. | also
rely on the following judgments relied upon the assessee tos hold that Nofification are to be
followed strictly construing to the meaning contained in the words and the same cannot be
interpreted as per our own whims and convenience.

» Hemraj Gordhandas vs AC- 1978 (2}ELTJ350(5.C.)
» Inter Continental (India) vs UOI - 2003 (154) ELT 37 (Guj.); etc.

60. Accordingly, | hold that M/s Inox is not eligible for the benefit of Sr. No. 332 of
Notification No. 12/2012 C,Ex dated 17.3.2012 and Sr. No. 332 A inserted vide Naotification No.
12/2014 C,Ex dated 11.05.2014 for the procurement of raw materials such as HR Plates efc. at
concessional rate of duty under Central Excise (Removal of goods at concessional rate of duty
for manufacture of excisable goods) Rule, 2016 is concerned.

61. M/s Inox has also procured ‘Plates HR’ having assessable value of Rs 8,45,08,081 on
which Central excise duty works out to Rs.1,05,63,511 illegally without proper permission and
documents. M/s Inox has availed the inadmissible benefit of SI.No 332A of the Central excise
exemption notification No. 12/2012-CE dated 17.03.2012 as amended despite knowing that the
provision is not applicable to the excisable good i.e Plates HR which are not ‘Parts’ of the Tower
or Wind Operated Electricity Generator (WOEG). Thus M/s Inox have evaded payment of
Central excise duty by wrongly availing the benefit under exemption as per SL.LNo 332A of
12/2012-CE dated 17.03.2012, as amended.M/s Inox has procured ‘Plates HR' from M/s Essar
using Form I's which has not been approved and accepted by the jurisdictional Assistant
Commissioner. These are fraudulent procurements and had been done to avail exemption
benefit illegally. Therefore the amount of Rs.1,05,63,511/- is required to be recovered from M/s
Inox under the provision of Section 11A(1) of the Central Excise Act, 1944 read with Rule 7 of
Central Excise (Removal of goods at concessional rate of duty for manufacture of excisable
goods) Rule, 2016. | hold that all such procurements of excisable goods are illicit clearances of
excisable goods made without payment of appropriate Central excise duty on the basis of
fraudulent Form I's and therefore interest is also chargeable in terms of Section 11AA of the

...Central excise Act, 1944.] hold that M/s Inox had procured the quantity as mentioned at Table 4
<in'para 11.1 above. ‘Plates HR' from M/s Essar at concessional rate of duty without permission

. -.-from the department. These procurements were done without following the procedure as

stipulated in Central Excise (Removal of goods at concessional rate of duty for manufacture of
excisable goods) Rules, 2016. Thus | hold that M/s Inox had fraudulently done the procurement
of.Platés HR to evade the payment of excise duty by providing fakefillegal information to M/s.

 Essar Steel India Ltd. In view of the above, Thus | hold that M/s Inox had procured ‘Plates HR'

having assessable value of Rs 8,45,08,081, and evaded payment of Central excise duty

_amounting to Rs.1,05,63,511 illegally without proper permission and documents as they were
not eligible for exemption under Sr. No. 332 of Nofification No. 12/2012 C,Ex dated 17.3.2012

and Sr. No. 332 A inserted vide Notification No. 12/2014 C,Ex dated 11.05.2014 for the
procurement of raw materials such as HR Plates etc. at concessional rate of duty under Central
Excise (Removal of goods at concessional rate of duty for manufacture of excisable goods)
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Rule, 2016.lt is apparent that M/s Inox had procured ‘Plates HR' from M/s Essar using Form I's
which had not been approved and accepted by the jurisdictional Assistant Commissioner. It
appeared that these are fraudulent procurements and had been done to avail exemption benefit
illegally. Therefore,the amount of Rs.1,05,63,511 as shown in Table 4 of Para 11.1 is required
to be recovered from M/s Inox under the provision of Section 11A(1) of the Central Excise Act,
1944 read with Rule 7 of Central Excise (Removal of goods at concessional rate of duty for
manufacture of excisable goods) Rule, 2016. Also all such procurements of excisable goods are
illicit clearances of excisable goods without payment of appropriate Central excise duty on the
basis of fraudulent Form |'s. Therefore,| confirm the the demand of Central Excise duty forgone
amounting to Rs. 1,05,63,511/- as detailed below and aiso hold that interest is also chargeable
in terms of Section 11AA of the Central excise Act, 1944.

Procurement of Plates HR without proper permission and documents

Sr.No. | FormI Quantity Sum of | Duty
Procured Assessable Forgone
(MT) Value (Rs)

1 009/16-17/INOX/Rohika 625.717 2,42,89,198.63 | 30,36,150

2 0010/16-17/INOX/Rohika 955.931 3,65,98,958.93 | 45,74,870

3 0014/16-17/INOX/Rohika 201.541 80,11,255.82  |10,01,407

4 0015/16-17/INOX/Rohika 386.465 1,56,08,668.40 | 19,51,084

TOTAL | 1,05,63,511

Demand of Central Excise duty amounting to Rs. 2,80.51.739/- on procurement of
‘Plates HR’> by M/s Inox using the exemption_certificates, which were later
withdrawn by the Assistant Commissioner

62. Having decided that M/s Inox is not eligible for the benefit of Sr. No. 332 of Notification
No. 12/2012 C,Ex dated 17.3.2012 and Sr. No. 332 A inserted vide Notification No. 12/2014
C,Ex dated 11.05.2014 for the procurement of raw materials such as HR Plates etc. at
concessional rate of duty under Central Excise (Removal of goods at concessional rate of duty
for manufacture of excisable goods) Rule, 20186, in the foregoing paras, | hereby examine the
demand of Rs. 2,80,51,739/- on the procurement of 'Plates HR' by M/s Inox using the
exemption certificates, which were later withdrawn by the Assistant Commissioner vide
letter dated letter F.No lll/lnox/B-1 Bond/47/15-16 dated 01.03.2017.issued as given in Table
1 were obtained from the Supplier manufacturer i.e. M/s Essar Steel Limited, Hazira, Surat by
the jurisdictional Range Superintendent. The procurement details of Plates HR against the
invalidated exemption certificates are as under:

Procurement details by M/s Inox against the invalidated exemption certificate

Sr.No. | FormI Quantity Sum of | Duty
Procured Assessable Forgone
(MT) Value (Rs)
NN 002/16-17/INOX/Rohika 2124.975 7,95,31,626.51 | 99,41,453
120 003/16-17/INOX/Rohika 1825.072 6,69,83,572.92 | 83,72,947
3 004/16-17/INOX/Rohika 1095.513 4,24,74,681.18 | 53,09,335
cl 4. 008/16-17/INOX/Rohika 951.596 3,54,24,033.84 | 44,28,004
R R TOTAL 2,80,51,739

- .63:” From the facts of the case | find that M/s Inox had procured excisable goods against
invalidated Form I's and undertakings as in Table 3 at Para 11 above. M/s Inox procured
excisable goods having assessable value of Rs 22,44,13,812 on which Central Excise duty
works out to Rs 2,80,51,739 against invalidated Form I's and undertakings. M/s Inox had
availed the inadmissible benefit of S.No 332A of the Central excise exemption notification No.
12/2012-CE dated 17.03.2012 as amended despite knowing that the provision is not applicable
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to the excisable good i.e Plates HR which are not 'Parts’ of the Tower or Wind Operated
Electricity Generator (WOEG). M/s Inox have evaded payment of Central Excise duty by
wrongly availing the benefit under exemption as per Si.No 332A of 12/2012-CE dated
17.03.2012, as amended, by way of presenting false facts to the department.

64, From the facts discussed above, for duty forgone in Table 3 at Para 11 above, it
appeared that M/s. Inox was not entitied to avail the benefit of exemption as per SI.No 332A of
Notification 12/2012-C.E dated 17.03.2012 for the procurement of 'Plates HR' from M/s. Essar,
Surat. Therefore, the amount of Rs.2,80,51,739/- is liable to be recovered from M/s Inox under
the provision of Section 11A(1) of the Central Excise Act, 1944 nead with Rule 7 of Central
Excise (Removal of goods at concessional rate of duty for manufacture of excisable goods)
Rule, 2016. Also all such procurements of excisable goods are illicit clearances of excisable
goods without payment of appropriate Central excise duty on the| basis of invalid and illegal
Form I's and undertakings and it appeared that interest is also chargeable in terms of Section
11AA of the Central excise Act, 1944, | also hold that these procurements by wrongfully availing
the exemption benefit made the goods liable for confiscation under Rule 25 of the Central
Excise Rules, 2002,

65.  Attention is drawn to Rule 7 of Central Excise (Removal of Goods at Concessional Rate) Rules,
2016 provides as under.

RULE7. Recovery of duly in certain cases, - Where the goods cleared by the supplier manufacturer on the basis
of information provided by an applicant manufacturer,_are not used for the intended purpose the applicant
manufaciurer shall be fiable to pay the amount equal to the difference befween the duty feviable on such goods but for
the exempfion and that already pald, if any, at the time of removal from the factory of the supplier manufacturer of the
subject goods, along with interest and the provisions of section 114, exceﬂt the time limit mentioned in the said
section for demanding duly and section 11AA of the Act shall apply mutatis mutandis, for effecting such recoveries :

Provided that where the applicant manufacturer is found to be non-existent, the supplier manufacturer shalf be
liable fo pay the amount equal to the difference befween the duly leviable on sPch goods buf for the exemplion and
that already paid, if any, at the time of removal from the faciory of the supplier manufacturer of the subject goods,
along wilh interest and the provisions of section 11A except the time fimit mentioned in the said section and section
11AA of the Act shall apply mutalis mutandis, for effecling stich recoveries. '

Provided further that if the subject goods on recelpf are found fo be defeciive otdamaged or unsitable or surplus fo
the needs of the applicant manufacturer, he may return the subject goods fo the supplier manufacturer and every such
relurned goods shall be added fo the non-duly paid stock of the supplier manufacturer.

Explanation. - For the removal of doubts, it is hereby clarified that subject goods shall be deemed not to have been
used for the intended purpose even if any of the quantity of the subject goods is Jost or destroyed by natural causes or
by unavoidable accidents during transport from the place of procurement fo thelapplicanf manufacturer's premises or
from the supplier manufacturer’s premises io the place of procurement or during handling or storage in the applicant
manufacturer's premises. T

65.1 Perusal of above Rule and the facts of the case c[ea}ly indicate that since the
applicant manufacturer, i.e the asseessee, had not used the procured goods for “the
intended purpose”, in as much as that HR plates, which were shown as part of WOEG by M/s.
Inox, was not a_part of WOEG, but were consumed for the manufacture of parts of WOEG, the
demand under Rule 7 read with Section 11A of the Central Excise Act, 1944 is
sustainable. f -

B6. |, once again, draw attention to clause (c) in the prescribed|Bond executed by M/s.Inox

"béfore the jurisdictional Assistant Commissioner to the effect that-

&

‘c). ~-.'And if all dues whether excise duty or other lawfu) charges which shall be

T ',}'de__}naﬁdable on the goods obtained by the obligors without pa\ryment of the whole or part

of the duty or transported from place of procurement to the premises of the obligors as

"~~"shown by the records of the proper officer of central Excise be duly paid into the

Treasury fo the account of the Deputy/Assistant Comimissioner within 10 days of the
date of demand thereof being made in writing by the said officer of Central Excise, this
obligation shall be void”.
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67.  Thus | hold that M/s [nox had contravened the provision of Notification No 12/2012-CE ~~

dated 17.03.2012 as amended, in as much as they had wrongly availed the benefit of
exemption as per Sl. No. 332A of the aforesaid notification which is not applicable to the
procured excisable goods viz. 'Plates HR' which was not a part of WOEG.They have also
violated the provisions of Rule 4 of Central Excise (Removal of goods at concessional rate of
duty for manufacture of excisable gobds) Rule, 2018 by providing wrong information that 'Plates
HR’is a part of Tower/WOEG whereas it was only the raw material for manufacturing tower.

68. | hold that the subject goods i.e ‘Plates HR’ which were procured by M/s inox cannot be
construed as 'Parts’ of Tower/WOEG and procurement of such goods without proper permission
and misconstruing the same as ‘Parts’ of Tower/lWOEG is a biatant breach of notification
12/2012-C.E dated 17.03.2012. I hold that the assesseee is not eligible for exemption under Sr.
No. 332 of Notification No. 12/2012 C.E dated 17.3.2012 and Sr. No. 332A inserted vide
Notification No. 12/2014 C.E. dated 11.05.2014

69. “Rufe 25. Confiscation and penally,- (1) Subject to the provisions of section 11 AC of the Act, if any
producer, manufacturer, registered person of a warehouse or a registered dealer,-

{a) removes any excisable goods in contravention of any of the provisions of these rufes or the notifications
issued under these rules; or

{b) does not account for any excisable goods produced or manufactured or stored by him; or

(c) engages in the manufacture, production or storage of any excisable goods without having applied for the
registration certificate required under section 6 of the Act: or

(d) contravenes any of the provisions of these rules or the notifications issued under these rules with intent fo
evade payment of duty,

then all such goods shall be liable to confiscation and the producer or manufacturer or registered person of the
warehouse or a registered dealer, as the case may be, shall be liable to a penalty not exceeding the duty on the
excisable goods in respect of which any contravention of the nature referred fo in clause (a) or clause (b) or clause
(c) or clause (d) has been committed, or rupees ten thousand {now rupees two thousand), whichever is greater.”

69.1 | find that such acts of contravention by Mfs Inox, as discussed hereinabove, constitute
offences of the nature as described in Rule 25 of the Central Excise Rules, 2002 and therefore
they are liable for penalty as provided under the said rule, for such clearances, as detailed in
Table 4 in para 11.1 above.| reiterate that the Central Excise duty forgone amounting to Rs
1,05,63,511/- is liable to be recovered from M/s.Inox under Section 11A(1) of Central excise Act,
1944 read with Rule 7 of Central Excise (Removal of goods at concessional rate of duty for
manufacture of excisable goods) Rule, 2016 and therefore, the assessee is also liable for penal
action under Section 11AC{1} (c) of the Central Excise Act, 1944.

70. | also find that Shri Jitendra Mohananey, working as CFO and acting as authorized
signatory of M/s Inox wind had played a major role in the procurement of the goods. The Form-
Is which were withdrawn by M/s Inox were sent to M/s Essar for procuring the excisable goods
surreptitiously. This activity of fraudulent procurement of H R Plates under exemption of central
excise duty couldn’t have been done by M/s Inox without the active participation and knowledge
of the authorized signatory. Therefore Shri Jitendra Mohananey, Authorised Signatory cannot
escape by pleading ignorance on the pretext that he is not responsible for the unauthorized
clearance. Accordingly, | hold that he is liable for penal action under Rule 26 of Centrai Excise
‘tules, 2002.

© 71, n '&iéw_of the facts and circumstances discussed above and my findings, | pass the

- following order;
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iii.

vi.

vii.

viii.
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ORDER

| order that the Undertakings and Form I's issued under Rule 4(5) of Central
Excise (Removal of goods at concessional rate of duty for manufacture of
excisable goods) Rule, 2016 by the jurisdictional Assistant Commissioner
which were subsequently cancelled but against which clearances of excisable
goods at Nil rate of duty under Sl. No. 332A of Notification No 12/2012-C.E
dated 17.03.2012, have been effected, may be treated as invalid documents
for the procurement of excisable good i.e Plates HR.

| order that goods valued at Rs 22,44,13,912/- (Rupees Twenty Two Crores
Forty Four Lakhs Thirteen thousand Nine Hundred and Twelve only) against
the Forms I's mentioned at Table 3 of Para 11 above, procured without
payment of appropriate excise duty is liable for confiscation under Rule 25 of
Central Excise Rules, 2002.

| confirm the demand of Central excise duty forgone amouniing to Rs.
2,80,51,739/- (Rupees Two Crores Eighty Lakhs Fifty One Thousand Seven
Hundred and Thirty Nine only) for the procurements relating to the LUTs
issued during the period from 04.09.2016 fo 25.10.2016, and order that the
same should be recovered from them under Section 11A (1) of the Central
Excise Act, 1944 read with Rule 7 of Central Excise (Removal of goods at
concessicnal rate of duty for manufacture of excisable goods) Rule, 2016.

| order that interest at the appropriate rate be recovered from them under
Section 11AA of the Central Excise Act, 1944

| impose a penalty of Rs. Rs 2,80,51,739/- (Rupees Two Crores Eighty Lakhs
Fifty One Thousand Seven Hundred and Thirty Nine only)under Rule 25 of
the Central Excise Rules 2002 read with Section 11AC(c) of the Central
Excise Act, 1944 on M/s. Inox Wind Limited, Plot No.128, Village: Rohika,
Ahmedalbad- Rajkot Highway, Dist-Ahmedabad.

i order that goods valued at Rs 8,45,08,081/- (Rupees Eight Crores Forty
Five Lakhs Eight thousand and Eighty One only), as detailed in Table 4 in
para 11.1 above, procured without payment of excise duty illicitly, without -
having the necessary permission and without following the proper procedure,
are liable for confiscation under Rule 25 of Central Excise Rules, 2002.

! confirm the demand of Central Excise duty for the illegal procurements of
goods amounting to Rs 1,05,63,511/- (Rupees One Crore Five Lakhs Sixty
Three Thousand Five Hundred and eleven only) and order the same to be
recovered from them under Section 11A (1) of the Central Excise Act, 1944
read with Rule 7 of Central Excise (Removal of Goods at Concessional Rate
of Duty for Manufacture of Excisable Goods) Rule, 2016.

| order that interest at the appropriate rate be recovered from them on the
demand confirmed as per point (vi) above, under Section 11AA of the Central
Excise Act, 1944. '

| impose a penalty of Rs 1,05,63,511/- (Rupees One Crore Five Lakhs
Sixty Three Thousand Five Hundred and eleven only) under Rule 25 of
the Central Excise Rules, 2002 read with Section 11AC(1)(c) of the Central
Excise Act, 1944. In terms of Section 11AC (1) (e) of the Central Excise Act,
1944. -

| impose a penalty of Rs.10,00,000/-(Rupees Ten Lakhs only} under Rule 26
of the Central Excise Rules 2002 on Shri Jitendra Mohananey, Authorised
Signatory of M/s Inox Wind Limited.
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xi. | order that if Mfs. Inox Wind Lid pays the Central Excise duty determined at «
point no.vi above along with interest payable thereon as point no. (iii) and (vii)
above, within thirty days of the date of communication of this order, the
amount of penalty liable to be paid by the assessee shall be 25% of the
penalty imposed, subject to the condition that such reduced penalty is also
paid within the period so specified.

70.  The Show Cause Notice no. V.84/15-33/0A/2018, dated 21.8.2018, is hereby disposed of.

CGST & Central Excise
Ahmedabad North

DIN-20210464WT00060666C79
F. No.V.84/15-33/0A/2018 Date: 28.4.2021
To,
(1 M/s. Inox Wind Limited,
Plot No. 128, Village:Rohika,
Ahmedabad- Rajkot Highway,
Dist: Ahmedabad

(2) Shri Jitendra Mohananey,
M/s. Inox Wind Limited,
Plot No. 128, Village:Rohika,
Ahmedabad- Rajkot Highway,
Dist: Ahmedabad

Copyto: ‘

I. The Chief Commissioner, Ahmedabad Zone, GST Bhavan, Ambavadi, Ahmedabad.
2. The Deputy/Assist. Commissioner, CGST & CE, Division-V, Ahmedabad-North.

3. The Deputy/Assist. Commissioner, CGST & CE, Division—ﬂ/, Surat for information.
4, The Superintendent of CGST, AR-V, Div-V, Ahmedabad- North.

/ Guard File. T
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