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leTf%‘q/-\ny person deeming himself aggrieved by this order may appeal against this order
in form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central
Excise Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its
communication. The appeal shouid bear a court fee stamp of Rs. 5.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on giving
proof of payment of pre deposit as per rules.
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The appeal should be filed in form T & ¥ (ST-4) in duplicate. It should be
signed by the appellant in accordance with the provisions of Rule 3 of Central Excise

(Appeals) Rules, 2001. It should be accompanied with the following:

LT

o f-‘“f?ﬁx__('l) Copy of accompanied Appeal.

. {2) Copies of the decision or, one of which at least shall be certified copy, the
order ::Appealed against OR the other order which must bear a court fee stamp of
Rs.5.00.
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e JIqTEr gAY Proceeding initiated against Show Cause Notice  F.No.

DGGUAZU/Gr—A/BG-Q?/ZOl 9-20 dated 18.10.2019 issued to M/s Laxmi Security Service.,158/3,

Omkar Nagar, Nr. Jaigurn Temple, B/h Laxmi Nagar Society, Meghaninagar, Ahmedabad,
Gujarat.
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F.No.STC/15-50/0A/2019} -

BRIEF FACTS OF THE CASE :-

M/s. Laxmi Security Service, 158/3, Omkar Nagar, Nr. Jaiguru Temple: N
B/H Laxmi Nagar Society, Meghaninagar, Ahmedabad, Gujarat (hereinafte
referred to as “M/s. Laxmi” for the sake of brevity) are engaged in prov1d1ng
taxable services viz “Security /Detective Agency Service” [as defined under:Sec;:
65(94) read with Section 65(105)(w) of the erstwhile Finance Act 1994]
“Cleaning Services” [as defined under Sec. 65(24b) read with Sectlon ,
65(105)(zzzd) of the erstwhile Finance Act 1994] and “Manpower Recru1trnent l ‘
or Supply Agency Service” [as defined under Sec. 65(68) read with Schon
65(105)(k) of the erstwhile Finance Act, 1994]. The said activities undertaken i
by M/s Laxmi also qualify as taxable services in terms of Section 65B(51) read
with the definition of ‘Service’ as given under Section 65B(44) of the erstwhlle
Act, ibid. M/s. Laxmi were registered with the erstwhile Service Tax
Commissionerate, Ahmedabad and held valid Service Tax registration. no.:
AGVPB9866ASD001, M/s Laxmi is not registered under GST regime. '

SUMMARY OF THE CASE:

2.1 M/s. Laxmi had provided Security/Detective Agency Services, Cleanmg
Services and Manpower Recruitment/Supply Agency Services to various cllent%
during the Financial Year 2014-15 to 2017-18 (up to June, 2017). ” |

2.2. Investigation in the case revealed that M/s. Laxmi have short ;pa.id: 2
service tax on the taxable services viz. Security/Detective Agency Services!
Cleaning Services and Manpower Recruitment or Supply Agency SerV1ceg
provided by them to various clients. The non/short payment of service tax has
been done by way of deliberate suppression and mis-declaration of the actuai
value of the taxable receipts in the periodic ST-3 returns filed by them and as. :
such there existed a substantial difference in the net revenue from aforesaid .
services as reported in the Balance Sheets (P&L Accounts), Form 26 AS and the
gross income declared by M/s Laxmi in the periodical ST-3 Returns on Whlch
the service tax liability had been discharged by them for the period from F&?
2014-15 to FY 2017-18 (up to June, 2017). Due to the non-consonance of thg '
figures reported across different financial records maintained by M/s Laxmi ‘
during the period from FY 2014-15 to FY 2017-18 (up to June, 2017),
appeared that M/s Laxmi had willfully suppressed and mis-stated their actual
taxable turnover in the periodical ST-3 returns filed by them during the

.1-

aforesaid period with a sole intent to evade payment of service tax. N

2.3. Further investigation revealed that M/s. Laxmi had evaded a net servicg
tax amount of Rs. 1,34,21,535/- (Rupees One Crore Thirty Four Lakhs Twenty .
One Thousand Five Hundred Thirty Five only) by way of suppressing the actua} .
turnover in the periodical ST-3 Returns filed by them during the period from
April, 2014 to June, 2017, R

INTELLIGENCE GATHERED BY THE DEPARTMENT:-

3.1 Information/intelligence received by the Officers of Directorate General of - ‘
~==.._ Goods & Service Tax Intelligence, Ahmedabad Zonal Unit (hereinafter referred
. ,.? “to as “DGGI” for the sake of brevity), indicated that M/s Laxmi Security |
[Crujarat] Private Limited (here-in-after referred to as “M/s LSGPL” for the sake .
N o}:f brevity) was providing taxable services viz. Security/Detective Agency
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L
" Service, Manpower Recruitment/Supply Agency Service, Cleaning Services to

" Eolleges, Sports Centers, Government Offices, Training Institutes etc. and they

' had .wrongfully claimed exemption on services provided to their clients. It was

‘also: gathered that they had short paid their service tax liability by way of

-;Buppressing and mis-declaring that value of taxable receipts in their ST-3

Lipeturns.
- ACTION TAKEN ON THE INTELLIGENCE GATHERED: -

41 . Acting on the above intelligence, an inquiry was initiated against M/s

. Laxmi Security (Gujarat) Private Limited, 214, Leelamani Corporate Heights,

Qpp_. Ramdevpir Tekra BRTS Stand, Nava Vadaj, Ahmedabad, by way of
‘inspection under section 67 of CGST Act, 2017 read with Section 174 of the
CGST Act, 2017 on 15.07.2019. '

4,2 . During inspection, M/s Laxmi Security (Gujarat) Private Limited vide

. their letter dated 15.07.2019 submitted that at that time two firms namely M/s

Laxmi Security (Gujarat) Private Limited and M/s Chirag Security Service were

' being operated from the premises situated at 214, Leelamani Corporate
_‘-Heights, Opp. Ramdevpir Tekra BRTS Stand, Nava Vadaj, Ahmedabad.
- Rurther, they submitted that M/s Laxmi Security (Gujarat) Private Limited was

flncorporated towards the end of the Financial Year 2015-16 and prior to this,

‘the firm was operating as a proprietorship concern as M/s Laxmi Security
| Service wherein Shri Bhanwarsingh D. Bholiyan was the proprietor. M/s Laxmi

Security (Gujarat} Private Limited had submitted following documents in
respect of M/s Laxmi:-

(i) Balance Sheet and Profit & Loss Account for the peried from FY 2014-
15 to FY 2017-18;
(i) Form 26AS for FY 2014-15, FY 2015-16 and FY 2017-18;
(iii) Sales Register /Journal Register for the period from FY 2014-15 to FY
. 2017-18;
{tv) ST-3 Returns for the period from FY 2014-15 to FY 2017-18 {upto
~ June, 2017).

ESUBMISSION OF RECORDS BY M/S. LAXMI:-

;‘5 1 Summons dated 03.10.2019 was issued to M/s Laxmi to subrmt the
}followmg documents:-

(i) Attested copies of invoices issued during the pericd FY 2014-15 to FY
2017-18;

(i) Attested copies of work orders/agreements with service recipients for
the period FY 2014-15 to FY 2017-18;

(iii) Attested copies of 26AS for FY 2016-17;

(iv) Attested copies of Tax Audit Report with all annexure for FY 2014-15 to

2017-18;

Attested Copies of ledger account of Security/Manpower Income for FY

2014-15 to FY 2017-18. :

;',summons dated 14.10.2019, M/s. Laxmi vide their Ietter dated 15.10.2019
JpE T$Ubmitted following documents:-

(i) Attested copies of 26AS for FY 2016-17;
(iiy Attested copies of Tax Audit Report with all annexure for FY 2014-15 to
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2017-18;
(ili) Attested Copies of ledger account of Security/Manpower Income for
2014-15 to FY 2017-18.

5.3 M/s Laxmi failed to submit copies of invoices issued during the period FY "
2014-15 to FY 2017-18 and copies of work orders/agreements with serv1ce
recipients for the period FY 2014-15 to FY 2017-18. 5

OBSERVATIONS NOTICED UPON SCRUTINY
SUBMITTED BY M/S. LAXMI:

OF THE DOCUME;NTS::f.

The documents submitted by M/s. Laxmi, were carefully scrut1n1zedl and !l :
consequent to such scrutiny, certain observations were made Wthh| ara '
summarized as under:- 5
6.2 Variance noticed in the figures reported in the ST-3 Returns vis- a—-v1s the:;, -
figures reported in the Balance Sheet and Form 26AS during the period fromi'; |
FY 2014-15 to FY 2017-18 (up to June-17) for Security/Detective Agency:f,'

Services, Cleaning Services and Manpower Recruitment/Supply Agency
Services:- _ ; 2
(1) Comparison of the gross taxable income reported for_? |

Security/Detective Agency Services, Cleaning Services and Manppwell i
Recruitment/Supply Agency Services in the ST-3 returns filed by ;M /8¢ |
Laxmi for the period from FY 2014-15 to FY 2017-18 (up to June-17] Vis;i' .
a-vis, the turnover figures of the Balance Sheet (Profit & Loss Accq‘unﬂ_i: :
and Form 26AS for the even period, revealed that there existed &
substantial variance in these figures. The detailed comparison between ;.
the taxable incomes reported in the ST-3 Returns [RUD-3] vis- a-wé thg.: -
financial documents maintained by M/s Laxmi is shown below in table,;r
below: ' ,-:

(Figures in Rs.) '

S. Receipts as per 26AS |
No. Period Turnover as per Gross taxable value as
Profit & Loss account per ST-3 Return .
1 2014-15 15030534 5635250 819519 ; r
2 2015-16 35064190 27024604 2857022 H r
3 2016-17 46012871 38536242 1587831 | 3
4 2017'181(‘7’)" to Jun- 2448707* 2448707 0 i
Total 98556302 73644803 5264372 | | -
* Figures as per 26AS has been taken as Profit & Loss account fo;‘ ;
the period April- 2017 to June-2017 is not available. P
| R
R Nt
6.3 Comparison of the Taxable Turnover as reflected in the periodical ST-3 .

Returns filed by M/s Laxmi for the period from FY 2014-15 to FY 2017-18 (up

to June-17) vis-a-vis the actual taxable turnover emanating from the Proﬁt &

Loss account:- i _'
(i) On comparing the net taxable turnover reflected in the Profit & Loss
account vis-a-vis the net taxable turnover reported in the periodical 8T-3

Returns filed by M/s Laxmi during the period from FY 2014-15 to FY .

2017 18 (up to June-17), it was noticed that a sizeable quantum of ..

taxable turnover had been deliberately under-reported in the ST-3

‘Returns to evade the payment of service tax. The total figures reported i

the Proﬁt & Loss account of M/s Laxmi for FY 2014-15 to FY 2017 18 .

'.i,'_'_.'_' upto /June 2017) were amounting to Rs. 9,85,56,302/-, whereas total
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F.No.STC/15-59/0A /2019

gross taxable value reported by M/s Laxmi in ST-3 returns filed with the
. department for aforesaid period was Rs. 52,64,372/~ which was merely

n 9.34% of total turnover as reported in Profit & Loss account for FY 2014-

15 to FY 2017-18 (upto June-2017). Thereby, it was evident that M/s

x Laxmi had under-reported their income to the tune ofRs. 9,32,91,930/-in

. the ST-3 returns filed by them with a sole intent to evade payment of
service tax.

~.p.4.1 Scrutiny of Form 26AS & ST-3 Returns for the period from FY 2014-15 to
FY 2017-18 (upto June, 2017):-

é 4. 1 Shri Ashok Dulichand Dinodiya, Authorised Signatory of M/s Laxmi in

1is statement dated 15.10.2019 inter-alia stated that the variations noticed in
the figures mentioned in 26AS, P&L Statement of Balance Sheet and the ST-3

'Returns filed during the period from 2014-15 to 2017-18 (Up to June, 2017)

were due to the reason that certain quantum of taxable income had not been
reported in the periodical ST-3 returns filed by their firm as the said income
was received for providing Security Services, Cleaning Services and Manpower
Services to educational institutions and various Government offices and in
their view the same were exempt from levy of service tax by virtue of mega
exemption Notification No. 25/2012 dated 20.06.2012.

 6.3.2 Vide Notification No. 25/2012 dated 20.06.2012, exemption is available

to cértain specific services provided to educational institutions. The definition
of “Educational Institution” as defined in clause (oa) of Para 2 of Notification

- No. 25/2012 (inserted vide Notification No. 06/2014-ST dated 11.07.2014) is

- a8 under:-
SR “loa) “educational institution” means an institution providing
- services specified in clause(l) of section 66D of the Finance
EEE Act, 1994(32 of 1994)°
‘ Ezgtge.:r, clause(l} of section 66D of the Finance Act, 1994 read as

(I) “services by way of -

(i) pre-school education and education upto higher
secondary school or equivalent;

(i) education as a part of a curriculum for obtaining a
qualification recognized by any law for the time being.
in force;

(iii} education as a part of an approved vocational education
course;” '

6.4.3 Further, clause (0a) of the Notification No. ST-25/2012 dated 20.06.2012

;. was: amended by Notification No. 09/2016-ST dated 01.03.2016 w.c.f.

14. OS 2016 wherein the definition of “Educational Institution” was amended
‘ ;-Land read as under:-

“loa) “educational institution” means an institution providing
services by way of:
a) pre-school education and education up to higher
secondary school or equivalent;
4o b) education as a part of a curriculum for obtaining a
i R qualification recognized by any law for the time being
I S in force;
Syl “ﬁ) education as a part of an approved vocational
2. ! education course;”
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6.4.4 On perusal of Form 26AS for the period FY 2014-15 to FY 2017-1
was observed that many of the service recipients of M/s Laxmi do not :
under the definition of educational institutions. The year-wise amount of:' i
services provided to some of these service recipients on the basis of ’data

available in Form 26AS is tabulated herein below:-

F.No.STC/15-59/0A/

2019 |
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(fgures in .
Figures from 26AS for FY 2014-15 L
S. e
Name Amount Credited! |
No. ]
1 | AHMEDABAD ELECTRICAL DNNO2 74500
2 | ADDITIONAL DIRECTOR 1083152
3 | CAPITAL PROJECT DIVISION NO 3 GANDHINAGAR 155495;3
4 | AHMEDABAD ELECTRICAL DIVISION NO 1 186480
5 | EXECUTIVE ENGINEER ROAD & BUILDING DIVISION MEHSANA 203280
6 | GUJARAT LALIT KALA ACADEMY 121437 9
7 | REGIONAL COACHING CENTRE 65080
8 | SECONDARY TEACHERS TRAINING INSTITUTE 215478
9 | EXECUTIVE ENGINEER (R&B) DISTRICT DIVISION 772348 " if
10| OFFICE OF THE SENIOR SURGEON 6 1238!4 :
Total 4889962
(figares inlﬁRs.]
Figures from 26AS for FY 2015-16 1
S.No.| Name lAmount Credlted
1 | AHMEDABAD ELECTRICAL DNNO2 462700
2 | ADDITIONAL DIRECTOR 2485773
3 | CANTEEN STORES DEPARTMENT 27004
4 | CAFITAL PROJECT DIVISION NO 3 GANDHINAGAR 1214638
5 | DEBTS RECOVERY TRIBUNAL 48000
6 | AMMEDABAD ELECTRICAL DIVISION NO 1 811440
7| EXECUTIVE ENGG CAPITAL PROJECT DIVISION NO 2 299200 |
8 | GUJARAT LALIT KALA ACADEMY _ 133268
9 | GUJARAT EDUCATIONAL INNOVATIONS COMMISSION 203511
10 | KNOWLEDGE CONSORTIUM OF GUJARAT 5813932
11 | OFFICE OFTHE D D G VT M GUJARAT 756378
12 | SACHIVALAY COMPLEX ELECTRICAL DIVISION-GANDHINAGAR 574751
SOCIETY FOR CREATION OPPERTUNITIES THROUGH PROFICIENCY IN ENGLISH G f
13 62627
NAGA ;
14 SECONDARY TEACHERS TRAINING INSTITUTE 275728
15 | EXECUTIVE ENGINEER (R&B) DISTRICT DIVISION 217493
16 | EXECUTIVE ENGINEER 400431
17 | OFFICE OF THE SENIOR SURGEON 1820495
Total 15807365
(figares in|Rs) ;)
Fisures from 26AS for FY 2016-17 s
S.No. | Name _ Amount Credited; |-
T 3
1 | AHMEDABAD ELECTRICAL DNNO2 115800 | |
" : 2~ | ADDITIONAL DIRECTOR 2501912 !
T35 \CAN TEEN STORES DEPARTMENT 8500
, 4\h= JNEBTS RECOVERY TRIBUNAL 303186 |l
5] g: SAAMEDABAD ELECTRICAL DIVISION NO 1 1510544 . s
EI A2 ] 4
1 -85y EXECUTIVE ENGG CAPITAL PROJECT DIVISION NO 2 790463 ! .'
#7757 7 GUJARAT LALIT KALA ACADEMY 58485 | |
e t -4
-8 | GUJARAT EDUCATIONAL INNOVATIONS COMMISSION 8602% ;|
9 | KNOWLEDGE CONSORTIUM OF GUJARAT 5746604 | | .
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[T10, | OFFICEOFTHEDDS VT M GUJARAT
: m SACHIVALAY COMPLEX SLECTRICAL DIVISION-GANDHINAGAR
| PROFICIENCY 1

SOCIETY FOR CREATION OPPERTUNITIES THROUGH

874234

© 12
121 |gNGLISH G NAGA

, ECONDARY TEA! HERS TRAINING INSIITUTE ﬂ
: m EXECUTIVE ENGINELR (R&B DISTRICT DIVI 10N W
‘._ 15! | 169062

I

DEBTS RECOVERY TRIBUNAL
R CREATION OF OPPERTUNITIES THRO

Sk 1

-. @45 The amount of services provided to aforementioned service recipients by
' M/ s} Laxmi were on the higher side than the net taxable value reported in ST-3
' fetu"rn filed during the period FY 2014-15 to 2017-18 {upto June-2017). The

Eibm'parison is tabulated herein table below:-

(Figures in Rs.)

Difference

value
ST-3

4889962 819519 4070443

| mmﬂ_ 15807365  1p0s0343 |
.. mﬂ_ 18389868 1587831 16802037

T T B L B

%46 Further, scrutiny of 8T-3 returns filed by M/s Laxmi revealed that they
‘ '-fmd'%:not stated/reported the fact of availment of benefit of any exemption
s %iotif}cation. In view of the above, it appeared that the argument put forth by

M/s! Laxmi during the course of investigation that the difference in taxable

_ ‘:turn?‘over as reported in the financial records Viz. Balance Sheet, 26AS and ST-3

: %etu}*ns is due to the reason that services Were rendered to educational

* Institutions is not sustainable in as much as majority of the recipients of such
. service are not falling under the definition of educational institution, as is
_ ? e_;‘vid‘;nt from the serutiny of Form 20AS as discussed in above table.

| 646 Accordingly, it appeared that the services provided by M/s Laxmi were
tgxa;ble and service tax was required to be discharged on the services provided
by them. purther, M/s Laxmi had failed to submit copies of invoices issued
ik %iprihg the period from FY 2014-15 to 20 17-18 (upto June-2017) and they had
i %‘ifs?‘o-&aﬂed to submit copies of work orders received from their service recipients
’iffp,-.s'.'i;.ik\;stantia{e their claim of exemption for services provided to their clients
=‘. r..s‘,:;i'iéj,':"; '‘Educational Institutions by virtue of notification no. 25 /2012 dated
‘_-20'_..0";6;2012. In view of the above, it appeared that M/s Laxmi had deliberately
) =:l-f.§__1'.1p§i:essed the taxable income in their ST-3 return filed with the department
. withi an intention to evade payment of service tax.
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6.5 Scrutiny of Balance Sheet, Profit & Loss account and Ledger account of"
“Security / Main Power Income” submitted by M/s Laxmi for the period from‘i
FY 2014-15 to FY 2017-18 (upto June, 2017):

6.5.1 The Balance Sheet, Profit & Loss Account and Journal Register of EM/ st
Laxmi for FY 2017-18 submitted by M/s Laxmi Security (Gujarat) Private | -
Limited vide letter dated 15.07.2019, during the course of inspection at their |
office premises, were examined. On scrutiny of the said financial documents 1t

was observed that in Profit & Loss account of M/s Laxmi for FY 20 1?-18;':;:1:55 '

income amounting to Rs. 87,86,653/- had been shown as Security/Man P:owe'r P
Income for entire year and in journal register for FY 2017-18 amount (ta}{ablé’
value) shown as credit against the ledger of Security / Main Power Indome
during the period April-2017 to June-2017, comes to Rs. 46,84,376/-. |

6.5.2 In contradiction to the above, on scrutiny of Balance Sheet and copy o}' o
ledger account of Security/Main Power Income for FY 2017-18, submitted by s
M/s Laxmi vide their letter dated 15.10.2019, it was observed that total income
amounting to Rs. 27,98,553/- had been shown as Security / Man Power :
Income in Profit & Loss account and further in ledger account of Security/Man : -
Power Income for FY 2017-18, all the entries were accounted against a smgle -
date 31.03.2018 and the total amount credited is Rs. 27,98 553/
Interestingly, on perusal of 26AS of M/s Laxmi for FY 2017-18, entries %;vere =
reflecting during the period April-2017 to June-2017 also and the total amount '
of the said entries comes to Rs. 24,48,707/-. | L

H PO
H Lot

R
6.5.3 On being queried upon the findings as discussed in para 6.4.1 and @.4;2'5‘

above, Shri Ashok Dulichand Dinodiya, authorised signatory of M/s Laxmi in
his statement dated 15.10.2019 had interalia stated that they had Wrongly;
submitted aforementioned financial documents i.e. Balance Sheet, Proﬁt & :
Loss account and Journal Register of M/s Laxmi for the period FY 201'7 18 _-
during the course of inspection on 15.07.2019, which were made only forl
reconciliation purpose and that the actual turnover of M/s Laxmi for the entire '
FY 2017-18 in respect of services provided by them is Rs. 27,98,553/-.
Further, he confirmed that total amount credited during the period April-2017 .
to June-2017 i.e. 24,48,707/- as reflecting in 26AS was the income of ,M/s
Laxmi during the said period. S
6.5.4 Therefore, for the period April, 2017 to June, 2017 taxable income of Rs :
24,48,707 /- has been considered as taxable income for computing Serv1ce tax =
liability. P

FINAL STATEMENT OF SHRI ASHOK DULICHAND DINODiIYA‘
AUTHORISED SIGNATORY OF M/s LAXMI RECORDED ON 15.10.2019::

¥

7. In this regard a statement of Shri Ashok Dulichand Dinodiya, Authoriéeél
Signatory of M/s Laxmi was recorded on 15.10.2019, wherein he 1nteralla :

stated as under:-

i) that he has been duly authorized by the proprietor of M/s Laxrnl-j
to give the present statement and as a testimony of the same he |
produced letter of authority dated 15-10-2019 issued by :Shri
- Bhavarsinh Dayanand Bholiyan proprietor of M/s Laxmi SCCllI‘lty :

_ Serv1ce, :

iy tlpat he is the authorised signatory of M/s Laxmi and he looks :
after and supervises the entire operations of the firm ranging fromi © -
execution of contracts for supply of manpower/security guard, ;

; /1:?( reparation of invoices, payment of wages, legal matters iand -

o // compliance matters relatmg to Service Tax and GST, as. the ,'
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| proprietor Shri Bhavarsinh Dayanand Bholiyan, who is his

maternal uncle is recuperating after a brain stroke;

P if) that M/s Laxmi is a proprietorship firm and Shri Bhavarsinh

| Dayanand Bholiyan, his maternal uncle is the proprietor of the
said firm. The firm is engaged in the business of providing
Security/Detective Agency Services, Cleaning Services and
Manpower Recruitment/Supply Agency Services to its clients i.e.
educational institutions, Government Offices etc;

iv) that the registered address of M/s Laxmi is 158/3, Omkar Nagar,
Nr. Jaiguru Temple, B/H Laxmi Nagar Society, Meghaninagar,
Ahmedabad, Gujarat but in November, 2018 they had shifted their
office to the new address i.e. 214, Leelamani Corporate Heights,

: Opp. Ramdevpir Tekra BRTS Stand, Nava Vadaj, Ahmedabad,;

L V) that M/s Laxmi had not approached service tax department for

; amendment in the address of business premises of the firm in

Form ST-2. He accepted the failure of the firm in getting the

; Registration Certificate amended within time;

©ovi) that M/s Laxmi were registered with the erstwhile service tax

Commissionerate, Ahmedabad and were holding Service Tax

*; Registration No. AGVPBO9866ASD001 for providing taxable

services namely “Security/Detective Agency Services”, “Cleaning

Services” and “Manpower Recruitment/Supply Agency Services”,

The firm had regularly discharged their service tax liabilities and

filed the corresponding ST-3 Returns up to June-2017. He

admitted that the service tax liability shown in the ST-3 returns
and discharged by the firm is on the lower side as compared to the
taxable income mentioned in the Balance Sheet (Profit & Loss
account). Further, he stated that their firm M/s Laxmi is not

: registered in GST;

'ovi) that business of M/s Laxmi was takenover by M/s Laxmi Security

(Gujarat) Private Limited on the day of incorporation of the said

company i.e Shri Bhavarsinh Dayanand Bholiyan who is also the

proprietor of M/s Laxmi & himself are Directors in the said
company. After the date of incorporation of M/s Laxmi Security

(Gujarat) Private Limited i.e. M/s Laxmi was not in existence and

i therefore, M/s Laxmi had not taken registration in GST. Further,

; he stated that a new firm M/s Laxmi Security Service having its

principal place of business at B/73, Vraj Residency, Near Ring

; Road Circle, Opp. Hanspura Residency, Ahmedabad - 382330 has

: been established on 18.01.2018 wherein Shri Bhavarsinh

; Dayanand Bholiyan (PAN:AGVPB9866A) is the proprietor and the

firm is registered in GST having GSTIN No. 24AGVPB9866A2Z6

= ' since 16.02.2018. He produced copy of Shop and Establishment
Certificate issued by Deputy Municipal Commissioner,
Ahmedabad Municipal Corporation of the new firm;

viii) that M/s Laxmi have not surrendered their service tax
registration;

ix) that M/s Laxmi Security (Gujarat) Private Limited having
registered office at Shop No. 7, Sant Krupa Shopping Centre,
Mina Bazar, Meghaninagar, Ahmedabad, Gujarat were registered
with the erstwhile Service Tax Commissionerate, Ahmedabad with
Service Tax Registration No. AADCLO717HSDOQO] for the taxable

i services namely “Security/Detective Agency Services”, “Manpower

? Recruitment/Supply Agency Services” and “Cleaning Services”

’ since 27.06.2016. The said company is also registered in GST

having GSTIN No. 24AADCLO717H1ZW;

b x) that during the visit of the officers of DGGI, Ahmedabad Zonal

Unit at the premises of their company M/s Laxmi Security

| (Gujarat) Private Limited under inspection mode, they, vide letter

_ dated 15.07.2019, had submitted documents viz. Balance Sheet

R S and Profit & Loss Account for the period from FY 2014-15 to FY

. 4 ‘,\ 2017-18, Form 26AS for FY 2014-15, FY 2015-16 & FY 2017-18,
By 'Moumal Register for the period from FY 2014-15 to FY 2017-18.

S ! &' He stated that as the firm M/s Laxmi had accounted for all the
. 14 ¥ fransactions for services provided to their clients as “Journal
SR Entry” and therefore no Sales Ledger/Sales Register was
TS L maintained by the firm during the period FY 2014-15 to FY 2017-
5 18 (Up to June-17). Further, he stated that the turnover figures
reported in the above financial document i.e. Balance Sheet {P&L
account) are the true and correct turnover figures of M/s Laxmi

Jr NS
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during the aforesaid period; ; HE
xi) that M/s Laxmi had shifted their office to the address 214 e
I

Leelamani Corporate Heights, Opp. Ramdevpir Tekra BRTS St'and,. .Tj '

Nava Vadaj, Ahmedabad during the month of November, 2018.
During the time of shifting of -the office, the records in respect of ;
invoices had been misplaced. Further he stated that they don’t i .
have copies of invoices with them and hence they cannot submlt .J
the same; (R

xif) that the invoices raised during the period FY 2014-15 to FY 2b 17- P
18 (upto June, 2017) were misplaced and it is difficult to lqcate '_fr
Elhe invoices, hence they cannot submit the invoices by the next -

ay;

xiif) that M/s Laxmi had accounted for all the transactions for serwces :
provided to the clients as “Journal Entry” and hence, no Sales s
Ledger/Sales Register was maintained by the firm durmg, the ;
period FY 2014-15 to FY 2017-18 (Up to June-17). He prowded
the year wise aggregate income of M/s Laxmi as per Profit & Loss i : '
Statement, Form 26AS and as reflected in ST-3 Returns for the ! L.
period from financial year 2014-15 to 2017-18 (Up to June, 2017)

as below:
Figures i 1n Rs

Sr. No. FY. As per Profit & Loss Statement (Net)lAs per 26ASAs per ST-3 Return : A l ;
1 2014-15 15030534 5635250 819519 Pl

2 2015-16 35064190 27024604 2857022 ' i

3 2016-17 ' 46012871 38536242 1587831 ! I

L) P
! SR
4 |2017-18 (Up to June, 2017) 2448707 2448707 0 : : ; :

Total 98556302 73644803 5264372 i i

P
xiv) that M/s Laxmi maintained all the account in tally software:and:'
many of their clients i.e educational institutions, Government
offices have deducted TDS in the name of M/s Laxmi durlng FY
2017-18 whereas invoices to them were raised by M/s Laxrm
Security (Gujarat) Private Limited. For reconciliation of Wrong
deduction of TDS by their clients, they had done the entries 1n thea
tally software in the name of M/s Laxmi. After reconciliation, they
had approached their clients regarding wrong deduction of TDS in |

the name of M/s Laxmi and the same had been rectified by their|;

clients. He further stated that by mistake of their office staff. Whof ; '
had taken printouts from tally software, they had wrongly
submitted Balance Sheet, Profit & Loss account & Journal Reglster
of M/s Laxmi for the period FY 2017-18 to this office which were 1 :
made only for reconciliation purpose. The actual turnover ﬁgllres '

of M/s Laxmi for the FY 2017-18 is Rs. 27,98,553/- and to prove

the sanctity of the figures, he submitted copy of income tax return '
of M/s Laxmi for the FY 2017-18 and copy of ledger accbunti
Security /Main Power Income; :

xv) that there are entries reflecting in 26AS of FY 2017-18 for the
period April- 2017 to June-2017. He further stated that total i
amount credited i.e. 24,48,707/- as reflecting in 26AS during thq:_ :
period April-2017 to June- 2017, is the income of M/s Laxrml _‘
during the said period. By mistake their accountant had accounted' [

. all the entries on 31.03,2018 in the ledger account of Securlty

' -""._“/ Main Power Income. Therefore, taxable income of Rs. 24,48,707 /- '
-may only be considered while determining the service tax 11ab111ty

; f@ll FY 2017-18 (upto June-2017); C
1_‘*t131/é.t the firm M/s Laxmi is engaged in the prov181om of

Paid

“Becurity/Detective Agency Services”, “Cleaning Services” and

Page 9 of 33




TNOSLL S Loz winp e =

“Manpower Recruitment/ Supply Agency Services” and the entire
income reflected in the Balance Sheet & 26AS of M/s Laxmi is the
consideration received towards providing these services and

: nothing else;

L xvid) that M/s Laxmi to get the work order from their clients, have to

: apply for the tender and if the firm fulfills the eligibility criteria,

then they get the work order from the clients. Prior 10

incorporation of M/s Laxmi Security (Gujarat) Private Limited, the

work orders received from their clients i.e. educational institutions
and Government offices Wete in respect of M/s Laxmi and hence
invoices were raised in the name of M/s Laxmi even after the date
of incorporation of M/s Laxmi Security (Gujarat) Private Limited
ie. 27.05.2016 and thereby, the turnover figures were shown in
the Profit & Loss account for FY 20 16-17 and the same Were for

Security / Manpower income for whole year ie. 01.04.2016 to

31.03.2017. Further, he stated that some of the work orders

received from their clients in the name of M /s Laxmi Were

continued in FY 20 17-18 also and hence the turnover figures had

: been shown in the Profit & Loss account for the FY 2017-18;

. xviii) that among all the figures, the correct income of M/s Laxmi is

! shown in the Profit and Loss Account/Balance Sheet. The

variations noticed in the figures mentioned in 26AS, P&L
Statement of Balance Sheet and the ST-3 Returns filed during the
period from 0014-15 to 2017-18 (Up to June, 2017) is due to the
reason that certain quantum of taxable income had not been
reported in the periodical gT-3 Return filed by their firm as the
said income was received for providing Security Services, Cleaning
gervices and Manpower Services to educational institutions and
yarious Government offices and in their view the same were

i exempt from levy of service tax by virtue of mega exemption

Notification No. 25/2012 dated 20.06.2012;

. xix) that services provided by their firm to educational institutions were

' exempt from levy of service tax vide g. No. 9 of Mega Exemption

‘ Notification No. 25/2012 dated 20.06.2012;

L xx) that M/s Laxmi in the QT-3 returns filed by them, had not

: stated/reported the fact of availment of benefit of any exemption

! notification and accepted the fajlure of M/s Laxmi in reporting the

; true facts while filing of §T-3 returns;

xxi) that on being shown copies of Form 06AS recovered/ submitted by
M/s Laxmi for the period FY n014-15 to FY n017-18 and the
observation made by this office on perusal of the 26AS form of M /s

: Laxmi for FY 20 14-15 to FY 2017-18 that following service

S ; recipients as mentioned in tables below does not appear to be

, TE falling under the definition of educational institutions Shri Ashok

Dulichand Dinodiya stated he agrees that aforementioned service
recipients/ institutions are not educational institutions as defined
in Notification No. 25/2012 dated 20.06.2012 and therefore

e services provided . to them by M/s Laxmi are taxable. He also

g e j‘f'»g.%\ admitted that the actual taxable turnover had been under-reported

3.5\ by the firm M/s Laxmi:-

2
¥ - L
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§

S i e e s 1.

(Figures ini Rs.)!
Figures from 26AS for FY 2014-15
S Amount .
No. Narr_na TAN No, Credited Section
1 AHMEDABAD ELECTRICAL DNN0O2 AHMAO00024D 74500 194C |
2 | ADDITIONAL DIRECTOR AHMAOO370G 1083152 194c |
CAPITAL PROJECT DIVISION NO 3 '
1
3 IGANDHINAGAR AHMCO1992E 1554923 194C .
4 | AHMEDABAD ELECTRICAL DIVISION NO 1 AHMEOQ0163C 186480 194C |
EXECUTIVE ENGINEER ROAD & BUILDING
5 |DIVISION MEHSANA AHMEQ0560A 203280 194C
6 GUJARAT LALIT KALA ACADEMY AHMGO3016G 121437 194C
7 REGIONAL COACHING CENTRE AHMRO2502D 65980 194C | ,
SECONDARY TEACHERS TRAINING : "
g |[INSTITUTE AHMS22316A 215478 194C
EXECUTIVE ENGINEER (R&B) DISTRICT !
9 |ovision , BRDD00729B 772348 194C
!
10 OFFICE OF THE SENIOR SURGEON RKT000353D 612384 104C |
’ Total i
4880062
Figures in Rs.
Figures from 26AS for FY 2015-16
SN Amount .
No. | Name TAN No. Credited Section
1 AHMEDABAD ELECTRICAL DNNO2 AHMAO00024D 462700 194C
5 | ADDITIONAL DIRECTOR AHMADD370G 2485773 194C !
3 CANTEEN STORES DEPARTMENT AHMCO1916F 227004 194C |
4 | CAPITAL PROJECT DIVISION NO 3 AHMCOI992E | 1214638 104C |
GANDHINAGAR
5 DEBTS RECOVERY TRIBUNAL AHMDO03188D 48000 194C
6 | AHMEDABAD ELECTRICAL DIVISION NO 1 AHMEQ0163C 811440 | 194C
7 EXECUTIVE ENGG CAPITAL PROJECT AHMEOOGGED 299200 194C
DIVISION NO 2 {
3 GUJARAT LALIT KALA ACADEMY AHAMGO3016G 133268 199C
9 GUJARAT EDUCATIONAL INNOVATIONS AHMGOSS67C 003511 194C |
COMMISSION i
1o | KNOWLEDGE CONSORTIUM OF GUJARAT AFMROSS10A 5813932 194C
11 | OFFICE OF THE D D G VT M GUJARAT AHMO00736B 756378 194C
12 | SACHIVALAY COMPLEX ELECTRICAL AHMSO08600E 574751 194C !
DIVISION-GANDHINAGAR !
SOCIETY FOR CREATION OPPERTUNITIES
13 [THROUGH PROFICIENCY IN ENGLISH G NAGA | AHMS14652B 62627 194C
1a | SECONDARY TEACHERS TRAINING AHMS22316A 075724 104G
INSTITUTE
15 | EXECUTIVE ENGINEER (R&B) DISTRICT BRDD00729B 217493 | 194C
DIVISION
16 | EXECUTIVE ENGINEER BRDEOOO91A 400431 194C
17 | OFFICE OF THE SENIOR SURGEON RKT000353D 1820405 194C
<L
— [ Towd 15807365
- B Figures in Rs. !
ey Figures from 26AS for FY 2016-17
o ﬂo/ Name TAN No. Amont Section !
o Credited :
1 AHMEDABAD ELECTRICAL DNNO2 AHMAOD024D 115800 194C

i
t
i
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2 | ADDITIONAL DIRECTOR AMMA00370G | 2501912 194C .
3 3 [ CANTEEN STORES DEPARTMENT AAMCO1016F 62500 194C :
i K DEBTS RECOVERY TRIBUNAL AHMDO3188D 303186 194C
T
i 5 | AHMEDABAD ELECTRICAL DIVISION NO 1 AHMEO0163C 1510544 194C
6 EXECUTIVE ENGG CAPITAL PROJECT
.! SIVISION NO 2 AFMEO0668D 799463 194C
. 7 | GUJARAT LALIT KALA ACADEMY AAMGO3016G 58485 194C
i g GUJARAT EDUCATIONAL INNOVATIONS MGOSSE7C .
: COMMISSION AHMGO556 186024 194C
9 | KNOWLEDGE CONSORTIUM OF GUJARAT AHMKOS810A 5746694 194C
' 10 | OFFICEOFTHEDD GVTM GUJARAT AHMO00736B 874234 194C
i 11 SACHIVALAY COMPLEX ELECTRICAL AHMS08600E 554541 194C
| DIVISION-GANDHINAGAR
f ' SOCIETY FOR CREATION OPPERTUNITIES
: 112 THROUGH PROFICIENCY IN ENGLISH G NAGA| AHMS14652B n51699 194C
; ! SECONDARY TEACHERS TRAINING
I 13 |[NSTITUTE AHMS22316A 183635 194C
i
L 14 EXECUTIVE ENGINEER (R&B) DISTRICT BRDDO0729B 64221 194C
g DIVISION
i 15 EXECUTIVE ENGINEER BRDEOD091A 169062 194C
i 16 OFFICE OF THE SENIOR SURGEON RKTO00353D 1490676 194C
17 RAJULA NAGARPALIKA RKTR01294G 3517192 194C
i Total 18389868
: Figures in Rs.
Figures from 26AS for FY 9017-18 [Upto June, 2017)
j N Amount ]
| S.No. | Name TAN No. Credited Section
1
’ 1 | ADDITIONAL DIRECTOR AHMAQ0370G 44000 194C
: 2 | DEBTS RECOVERY TRIBUNAL AHMDO03188D 72857 194C
: SOCIETY FOR CREATION  OF
3 |oPPERTUNITIES THROUGH, AHMS14652B 54808 194C
PROFICIENCY IN ENGLISH G NAGA
. 4 | RAJULA NAGARPALIKA RKTR01294G 1831860 194C
: Total ' 2003525

. xxii) that on being shown the calculation of service tax liability based on
_ the figures reported in the Balance Sheet (P&L Account) and ST-3
Vo Returns filed during the period from FY 2014-15 and FY 2017-18
. (Apr-Jun) and the submissions made during the  course of
recording of the statement, as reproduced in table below, he stated
that there is a short payment/ non-payment of service tax on the
services provided by M/s Laxmi during the period FY 20 14-15 to
o FY 2017-18 (upto June, 2017) and he on behalf of M/s Laxmi
| : assured that they would pay the amount short paid/not paid by

: L them during the aforesaid period;
.1 'Calculation of Service Tax Demand for the period from FY 2014-15 to FY 2017-18 (upto June-17)

i

. (Fnanci Net Service Tax | Value Abatement Net Service | Value of | Service
‘1| Year lmrnover as| Liability on Reported | /Exemption Taxable |Tax Paid| taxable Tax
I— -._t |per Balance| net turnover in the ST-| availed in the| Value in the services evaded
Sheet reported in | 3 Return | ST-3 Return Shownin| ST-3 | Suppressed
Balance 8T-3 Return
Sheet Return
1 2 3 4 5=3-4 6 7=1-5 8=2-6
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2014-15 | 15030534 [ 1857770 | 819519 0 819510 | 101286 | 14211015 |1786484] ] -
2015-16 | 35064190 | 5021687 | 2857022 0 2857022 | 355617 | 32207168 [4666070]1
2016-17 | 46012871 | 6869853 | 1587831 1587831 | 238176 | 44425040 |6631677[]
2017-18
3‘;1:2 2448707 | 367304 0 0 0 0 2448707 | 367304 | :
2017) : :
Total | 98556302 | 14116614 | 5264372 0 5264372 | 695079 | 93291930 [13421535)] |

"~ payable, is equal to the gross amount charged”. i

xxiii) that M/s Laxmi had under-reported the actual taxable turnover i :
and he further stated that M/s Laxmi would pay the amount
short-paid/not paid by them during the period from FY 2014-15to { -
FY 2017-18 {(Up to June, 2017) with applicable interest ,and!.
penalty. :

LEGAL PROVISIONS o

. | .3
8.1 With effect from 01.07.2012, ‘Service’ has been defined in clause (44) of | :
the Section 65 B and means; any activity carried out by a person for andther;
for consideration and includes a declared service. i

8.2 M/s Laxmi are providing Security/Detective Agency Services, Cleaning|
Services and Manpower Recruitment/Supply Agency Services to various clients;| .
for commercial consideration. All the above said ingredients of being a ‘service¥]
are available in this case and accordingly it appears that the services rendered;} .
by M/s Laxmi are covered under the definition of service and that these't .
services are not covered under negative list as provided in Section 66D of the |
Finance Act, 1994, therefore, the services continued to be chargeable to service
tax even after 01.07.2012 read with Section 174 of the CGST Act 2017. o

At
8.3 The term ‘Taxable service’ is defined in clause (51) of Section 65B of the
Finance Act, 1994. The said definition is reproduced below: - : '

“51) “taxable service” means any service on which service tc;:.x is
leviable under Section 66B” -
8.4 Section 66B of the Finance Act, 1994, which is the charging secticirr of
service tax, is reproduced below: '

“66B. Charge of service tax on and after Finance Act, 2012 :

1
1
I

i

There shall be levied a tax (hereinafter referred as the service tdax) af"
the rate of twelve percent, on the value of all services, other thanctl"ﬁoséj
services specified in the negative list, provided or agreed to be !
provided in the taxable territory by one person to another!and |
collected in such manner as may be prescribed. * S
With effect from 01.06.2015, Section 66B was amended to increase the
rate of service tax from 12% to 14%. . '

VALUATION

:
)
1
!
E
o
.
!
i
1

9.1 The provisions of sub-section (2) of Section 67 of Finance Act, 1;9941;{ :
provides for valuation of taxable services for charging service tax. The same ;
reads as under: : b

Y

“ Where the gross amount charged by a service provider, for the .servicélE .
provided or to be provided is inclusive of service tax payable, the value of |
such taxable service shall be such amount as, with the addition of tax, .

!

9.2 -“Relevant provisions under The Central Goods and Service Tax Act, 2017
Repeal and Saving - Section 174 of the CGST Act, 2017) o
(2 — -

) ‘,--(2) The repeal of the said Acts and the amendment of the Finance Act,
1994(32 of 1994) (hereafter referred to as ‘such amendment’ or

Page 13 of 33




: ‘, F.NO.SLLf Lomwsy e -

‘amended Act’, as the case may be) 10 the extent mentioned in the
sub-section (1) or section 173 shall not—

(a) revive anything not in force or existing at the time of such
amendment or repeal; or -

‘ 5 (b) affect the previous operation of the amended Act oF repealed
: ‘Acts and orders of anything duly done or SU ffered there under; or

. '. (c) affect any right, privilege, obligation, OF liability acquired,
: i accrued or incurred under the amended Act 07 repealed Acts 0T
orders under such repealed or amended Acts:

. PROVIDED that any tax exemption granted as an incentive against
investment through @ notification shall not continue as privilege if

the said notification is rescinded on or after the appointed day; or

due or may become due or any forfeiture or punishment incurred

or inflicted in respect of any offence or violation committed against
the provisions of the amended Act o7 repealed Acts; OF

@ affect any duty, tax, surcharge, finé penalty, interest as aré

o L (e) affect any investigatior, inquirys verification (including
. scrutiny and audit), assessment proceedings, adjudication and
. any other legal proceedings or ~ecovery of arrears or remedy in
BT respect of any such duty, tax surcharge, penalty, fine, interest,
: right, privilege, obligation, lability, forfeiture Or punishment, as
, aforesaid, and any such investigation, inquiry, verification
SRR (including scruting and audit), assessmertt proceedings;
o adjudication and other legal proceedings o7 recovery of arrears or
' " remedy may be instituted, continued or enforced, and any such
tax, surcharge penal_ty, fine, interest, forjfeiture or punishment
may be levied of imposed as if these Acts had not been SO

amended or repealed;

(f) affect any proceedings including that relating to an appeal,

review or reference instituted before oM or after the appointed

day under the said amended Act OF repealed ACtS and such
, 7 proceedings shall be continued under the said amended Act 0T

' =, : repealed Acts aS if this Act had not come into force and the said
'? ' Acts had not been amended or repealed.

e G The mention of the particular matters referred to in sub-
1w 1 gections (1) and (2) shall not be held to prejudice oF affect the
S general application of section 6 of the General Clauses Act, 1897
Ce . (10of 1897) with regard to the effect of repeal.

Miscellaneous Transitional Provisions

Section 142 (8) (a) where in pursuance of an assessment or
adjudication proceedings instituted, whether before, on of after
the appointed day, under the existing law, any amount of tax,

interest, fine or penalty becomes recoverable from the person, the
o . same shall, unless recovered under the existing law, be recovered
.y, asan arrear of tax under this Act and the amount SO recovered
P . shall not be admissible as input tax credit under this Act;

o UANTIFICATION COMPUTATION OF SERVICE TAX LIABILITY:-

IO_L On the basis of the documentary evidences available on record and the
'@isﬁussions made in the foregoing paras, the following quantiﬁcation of the

flige;vice tax demand was made which is being discussed in table below:-

v
1
‘
H
o F
i
1

)

{ i : Y

I~ % '. Calculation of gService Tax pemand for the period from FY 2014-15 to FY 2017-18 (upto June-17)
. Figures in Rs.
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$

Financial Net turnover as Value Abatem | Net Taxable | Service Tax | Value of iServic&: ]
Year per Balance Reportedin | ent/Ex |Valuec Shown| Paid in the taxable P Tax I
Shest the ST-3 emptio in8T-3 |ST-3 Return| services ppayabl¢ |
Service Tax Return n Return Suppresse d ! :
Liability on net availed in :
turnover the 8T-3 ; P
reported in Return : g
Balance i N
Sheet ; L
3 4 5=3-4 7=1-3 ' 8=2-6.
1 2 6 :
- 14211015 1756484 o
2014-15 15030534 1857770 819519 0 819519 101286 i 34,
. ! Ll
2015-16 35064190 5021687 2857022 0 2857022 355617 32207168 4666070
2016-17 46012871 6869853 1587831 0 1587831 238176 44425040 :663 1677
b
2017-18 (upto 2448707 367304 0 0 0 0 2448707 ?:367304, ,
June, 2017) ! o
P4
i
Total 98556302 14116614 5264372 0 5264372 695079 93291930 13421 5%5

10.2. From the above table, it is clearly evident that M /s Laxmi had evaded
service tax to the tune of Rs. 1,34,21,535/- on the suppressed taxable valﬁle ofi
Rs. 9,32,91,930/- during the period from April-2014 to June-2017 and as such:{
the said amount is required to be recovered by them along with applicablée

interest and penalty. During the course of his statement, Shri Ashok | .
Dulichand Dinodiya, authorised signatory of M/s Laxmi had admitted to the
short payment of service tax by M/s Laxmi. L Al

OUTCOME OF INVESTIGATION / CONCLUSION: | . .

——

11. In view of the discussions in the foregoing paras and the evidences;i
brought on record and the statement dated 15.10.2019 given by Shri Ashok!|
Dulichand Dindioya, authorised signatory of M/s Laxmi during the course of]
investigation, it appeared that: ! :

! B

11.1 M/s Laxmi had provided Security/Detective Agency Services, Cleaning |
Services and Manpower Recruitment/Supply Agency Services to various |
clients during the period from FY 2014-15 to FY 2017-18 (up to June- :
17). The above services provided by M/s Laxmi were taxable services'|
under the provisions of Section 65B(51) of Finance Act, 1994 read with: |
Section 66D of Finance Act, 1994 and the definition of ‘servicg’ as

enunciated in Sec. 65B(44) of the Act ibid {w.e.f. 01.07.2012). |

11.2 M/s Laxmi had filed their ST-3 returns for the period from FY 20 14—15 to_g .
FY 2017-18 (Apr-17 to June-17) vide which they have disclosed; the'i
values for taxable services provided by them during the aforesaid period| -
and their net tax liability during the even period. They had reported gross;
value of Rs. 52,64,372/- in the ST-3 Returns filed by them for taxable
services provided by them which did not appear to be the correct taxtable';
value of M/s Laxmi. In order to ascertain the correct taxable value of M/ si!
Laxmi, the turnover values reported in the Balance Sheet, Profit & Loss:|
Accounts, Form 26AS were examined. Shri Ashok Dulichand Dindioya,
authorised signatory of M/s Laxmi in his statement dated 15.10.2019, !
interalia stated that as the firm M/s Laxmi had accounted for all the:
transactions for services provided to their clients as “Journal Entry” and;,
therefore no Sales Ledger/Sales Register was maintained by the firm .

- -during the period FY 2014-15 to FY 2017-18 (Up to June-17). Post such

‘exXamination, it appeared that the values reported in the Profit & TLoss |
Account are the highest of all taxable values recorded by M/s Laxmi: and.
therefore the same have been considered for the arriving at the actual tax b
liability of M/s Laxmi during the period from FY 2014-15 to FY 20 37 -18i

(April-June 2017). The correctness of the figures shown in Profit & Loss) |
accolnt has been admitted by Shri Ashok Dulichand Dinodiya, !
Auﬂ'lorised Signatory of M/s Laxmi in his statement dated 15,10.20 19,

e

il
e .
11.3 M/s Laxmi had willfully suppressed the quantum of taxable turrfovef.‘i:
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AR reported 1D the ST-3 returns fled by them by W&y of under-reporting of
=} the taxable turnover reported in the Profit & Loss account. During the
| period from FY 2014-15 to FY 2017-18 (up to June-17), M/s Laxmi had
L under—reported a net taxable income of Rs. 9,32,91,930 /- and evaded
¢ gervice taX liability of Rs. 1,34,21,535/-.

1 11.4 Shri Ashok Dulichand Dinodiya, Authorised Signatory of M/s Laxmi in
: [ his statement dated 15.10.2019 had admitted that there was 2 short
S payment/ non-payment of applicable gervice tax on the services provided
tr, by M/s Laxmi during the period from FY 2014-15 to Fy 2017-18 (upto
L June-2017) due to under-reporting of actual taxable turnover in the ST-3
! i returns. He on behalf of M/s Laxmi had assured that they will pay the

-t gervice laX short-paid/not paid during the aforesaid period with
g applicable interest and penalty.

. INVOCATION OF EXTENDED PE N M/s. LAXME:

"=.: 12h %md whereas M/s. Laxmi were having knowledge of the various
} provisions of service taX in as much a8 they were having Service tax

1

-:'-Registration for payment of service tax on the services viz. Security/ Detective

d Z'Ager’-rcy Services, Cleaning gervices, Manpower Recruitment/ Supply Agency

| Services rendered by them.- However, they deliberately adopted the modus as
'-. indicated above to evade payment of service tax.

112.2. In this case, the period tO reckon for demand of service tax is from April-
i 2014 to June-2017. M /s Laxmi have filed ST-3 returns for this period. But they
. had | never disclosed the true taxable turnover of their services to the
! Department. Instead, they chose to Suppress the true details in the ST-3
| returns filed by them with a malafide intent to evade payment of service tax.
i Hadi the department not noticed the fact of suppression of the actual turnover
1of the services, the gervice tax amount, SO evaded would have remaine

vl i{}ncollected.

’-.|'1_:2.3'-_ It is pert’ment to mention here that the system of self—assessment is in
: yogue in respect of service fax. In the scheme of self—assessment, the
o department comes to know about the service rendered and payment made only
tduring the serutiny of the statutory returns filed by the gervice providers.
| Therefore, it places greater onus on the party [assessee to comply with higher
' stanidards of disclosure of information in the statutory returns. It is seen from
| the facts that emerged during the investigation of the case against M /s Laxmi
i that they have not filed the correct service taxX refurns thereby they have

- gilfully under—reported their actual rurnover. Thus, M/s Laxmi have

';rleturns. This appears ' be done intentionally so a8 to hide their actu

© | turnover of the tagable services provided py them from the Department.
i Varipus Courts including the Apex Court have clearly laid down the principle
\ ".‘ﬂlat‘; tax liability 1s & civil obligation and therefore, the intent to evade payment

£

- of tax cannot be established by peer'mg into the rn_lnds of the tax payer, but has

| {ax payer to voluntarily make information disclosures 18 much greater in &
\ system of self-assessment. The evaluation of tax behaviour of M/s Laxmi,
o shov'ys clear intent tO evade payment of service tax by an act of suppression

i‘and',ornission in as much as M/s Laxmi though being well awart of the

ol

RE

~ unambiguous provisions of the erstwhile Finance Act, 1994 and Rules made
: there under, fmiled to disclose to the department at any point of time, the
--correct turnover of the taxable services provided by them. Had the investigation
.proc’_eedings not conducted by DGG, Ahmedabad 7Zonal Unit, these facts wou

! never ever come to light.

;1194 In view of the specific omissions as claborated above, it is apparent, that
. i‘M?‘s}Laxmi have deliberately suppressed the facts of receipt of consideration
' ‘-_'tdw'érds providing taxable gervices DY under-reporting in the ST-3 returns file

PRE: them. This amounts to wilful suppression of facts with the deliberate intent
. tito evade: payment of service tax. Therefore, the extended period of limitation &s

%.L;envfllsage'd under proviso to Section 73(1) of the erstwhile Finance Act,

1 tread with Section 174 of the CGST Act, 2017 appears to be invokable to

R ; _'-d‘emgrfd gervice tax for the period from. April- 7014 to June, 2017.

i
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f b
12.5 In this regard, it may not be out of place, to highlight the obsewaﬁOflS OfI l
the Hon'’ble Apex Court in the case of Rajasthan Spinning and Weaving Mills /i

High Court of Gujarat at Ahmedabad in Tax Appeal No. 338 of 2009 in the case]] ! ‘

of Commissioner of Central Excise, Surat-l Vs. Neminath Fabrics Pvt. Ltdj:: -

dated 22.04.2010 regarding applicability of the extended period in differentl|
situations:- i ,
o
‘11. A plain reading of sub-section (1) of section 11A of the Act | i}
indicates that the provision is applicable in a case where any duty o
of excise has either not been levied/paid or has been short : f
levied/ short paid, or wrongly refunded, regardless of the fact that =
such non-levy etc. is on the basis of any approval, acceptance or
assessment relating fo the rate of duty or valuation under any of the
provisions of the Act or Rules there under and at that stage it would
be open to the Central Excise Officer, in exercise of his discretion to
serve the show cause notice on the person chargeable to such duty
within one year from the relevant date.

12.  The Proviso under the said sub-section stipulates that in case ' .
of such non-levy, etc. of duty which is by reason of fraud, collusion, I
or any mis -statement f

or suppression of facts, or contravention of any provisions of the Act ..
or the rules made there under, the provisions of sub-section (1) of . :

section 11A of the Act shall have effect as if the words one year ! «
have been substituted by the words five years.

13.  The Explanation which follows stipulates that where service of
notice has been Stayed by an order of a Court, the period of such
stay shall be excluded from computing the aforesaid period of one |
year or five years, as the case may be.

14.  Thus the scheme that unfolds is that in case of non-levy
where there is no fraud, collusion, etc., it is open to the Central
Excise Officer to issue a show cause notice for recovery of duty of |
excise which has not been levied, ete. The show cause notice for |
recovery has to be served within one year from the relevant date. :
However, where fraud, collusion, etc., stands established the period %
within which the show cause notice has to be served stands I
enlarged by substitution of the words one year by the words five i

i

|

i

years. In other words the show cause notice for recovery of such
duty of excise not levied etc., can be served within five years from : :
the relevant date. : '

15, To put it differently, the proviso merely provides for a situation :
where under the provisions of sub-section (1) are recast by the 5
legislature itself extending the period within which the show cause .=
notice for recovery of duty of excise not levied etc. gets enlarged.
- ‘This position becomes clear when one reads the Explanation in the
said sub-section which only says that the period stated as to service '
of n"ditice shall be excluded in computing the aforésaid period of one |
year or five years as the case may be. ?

16./ The termini Jrom which the period of one year or five years |
has to be computed is the relevant date which has been defined in .

Page 17 of 33
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. sub-section (3){ii) of section 11A of the Act. A plain reading of the
. said definition shows that the concept of knowledge by the
. departmental authority is entirely absent. Hence, if one imports such
s . concept in sub-section (1) of section 11A of the Act or the proviso
i~ there under it would tantamount to rewriting the statutory provision
l and no canon of interpretation permits such an exercise by any
.. Court. Ifitis not open to the superior court to either add or substitute
. words in a statute such right cannot be available to a statutory
' Tribunal.

: - 17. The proviso cannot be read to mean that because there is
. " knowledge the suppression which stands established disappears.
‘ Similarly the concept of reasonable period of limitation which is
. © sought to he read into the provision by some of the orders of the
Tribunal also cannot be permitted in law when the statute itself has
. provided for a fixed period of limitation. It is equally well settled that
e ! it is not open to the Court while reading a provision to either rewrite
. the period of limitation or curtail the prescribed period of limitation.

P . 18. The Proviso comes into play only when suppression etc. is
established or stands admitted. It would differ from a case where
. fraud, etc. are merely alleged and are disputed by an assessee.

[ -

Hence, by no stretch of imagination the concept of knowledge can be
' read into the provisions because that would tantamount to rendering
the defined term relevant date nugatory and such an interpretation

. is not permissible.

. 19. The language employed in the proviso to sub-section (1) of
- section 114, is clear and unambiguous and makes it abundantly

g ' clear that moment there is non-levy or short levy etc. of central
1 | excise duty with intention to evade payment of duty for any of the
| reasons specified there under, the proviso would come into operation
\ and the period of limitation would stand extended from one year to
i i five years. This is the only requirement of the provision. Once it is
iy found that'the ingredients of the proviso are satisfied, all that has to
| be seen as to what is the relevant date and as to whether the show
cause notice has been served within a period of five years therefrom.

20. Thus, what has been prescribed under the statute is that
X . upon the reasons stipulated under the proviso being satisfied, the
- period of limitation for service of show cause notice under sub-
' section (1) of section 11 A, stands extended to five years from the
. relevant date. The period cannot by reason of any decision of a
. Court or even by subordinate legislation be either curtailed or
enhanced. In the present case ds well as in the decisions on which
reliance has been placed by the learned advocate for the
respondent, the Tribunal has

introduced a novel concept of date of knowledge and has imported
.jnto the proviso a new period of limitation of six months from the
) };'él‘a_te of knowledge-

. The reasoning appears to be that once knowledge has been acquired
S by ,»fhe department there is no suppression and as such the ordinary
- statutory period of limitation prescribed under sub-section (1) of
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section 11A would be applicable. However, such reasoning appears
to be fallacious in as much as once the suppression is admitted,
merely because the department acquires knowledge of the
irregularities the suppression would not be obliterated.

21. It may be noticed that where the statute does not prescribe a
period of limitation, the Apex Court as well as this Court have
imported the concept of reasonable period and have held that where |
the statute does not provide for a period of limitation, action has to
be taken within a reasonable time. However, in a case like the
bresent one, where the statute itself prescribes a period of limitation
the question of importing the concept of reasonable period does not [
arise at all as that would mean that the Court is substituting the |
period of limitation prescribed by the legislature, which is not
permissible in law.

22. The Apex Court in the case of Rajasthan Spinning and |
Weaving Mills (supra} has held thus : |

‘From sub-section 1 read with its proviso it is clear that in case the
short payment, nonpayment, erroneous refund of duty is unintended
and not attributable to fraud, collusion or any willful mis -statement |
or suppression of facts, or contravention of any of the provisions of
the Act or of the rules made under it with intent to evade payment of |
duty then the Revenue can give notice for recovery of the duty to the
person in default within one year from the relevant date (defined in
sub-section 3). In other words, in the absence of any element of |
deception or malpractice the recovery of duty can only be for a
period not exceeding one year. But in case the non-payment etc. of
duty is intentional and by adopting any means as indicated in the
proviso then the period of notice and a priory the period for which
duty can be demanded gets extended to five years. ’

23. This decision would be applicable on all fours to the facts of
the present case, viz. when non-payment etc. of duty is intentional |
and by adopting any of the means indicated in the proviso, then the !
period of notice gets extended to five years. ’ i

12.6 Therefore, it appeared that M/s Laxmi have wilfully suppressed: the!
taxable turnover in the ST-3 returns filed by them by way of under-reporting of]
taxable provision of services with the sole intent to evade payment of service
tax and the extended period of limitation of five years as envisaged under
proviso to sub-section (1) of Section 73 of Chapter V of the erstwhile Finance
Act, 1994 (as it existed up to 30.06.2017) read with Section 174 of Central
Goods And Service Tax Act, 2017, for the demand and recovery of servicé tax
(including Cess) as quantified in the subsequent paras was applicable i the
instant case. Consequently, M/s. Laxmi are also liable to pay interest as per!!

Section 75 of the Finance Act, 1994 for delayed payment service tax short/not!:
paid by them. : :

12.7 Further, all above acts of contravention as detailed in para 13!
hereinafter, with an intent to evade payment of service tax constitute an offence;
of the nature as described under the provisions of Section 77(i)(b), Section! i
77()(e) and Section 76 and/or 78 of the Finance Act, 1994, rendéring|
- -or.retain books of account and other documents as required in accordance ‘mtﬁl] :
the: provisions of this Chapter or the rules made there under; Section 77(1)(&)!|
for failure to issue invoice in accordance with the provisions of the Act or ﬁulé&ié .
;nad.b tl}ere under, with incorrect or incomplete details or fails to account for an’ |
mvaice in his books of account and not furnishing the information in respect of |
Page 19 of 33 I
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i Box’{e taxable service provided by them and the taxable value thereof in
lflp;espribed periodical gT-3 returns as well as under 76 and/or Section 78 of the
| Finance Act, 1994 for suppression of taxable value of said taxable services

'tii:proxf;ided by them during the period from April, 2014 to June, 2017.

|CONTRAVENTION _OF PROVISIONS OF FINANCE ACT. 1994 AND RULES
' FRAMED THERE UNDER:-

FRAMED THERS U252

1113.1 In light of the facts discussed hereinabove. and the material evidences
"ii_available on record, it appeared that M/s. Laxmi Security Service, Proprietor
a;;Bha'pwarsingh D. Bholiyan, having his registered office at 158/3; OmbKkar
' Nagar, Nr., Jaiguru Temple, B /h Laxmi Nagar Society, Meghaninagar,
{{Ahedabad, Gujarat have contravened the following provisions of Chapter V of

iithe Finance Act, 1994 and the Service Tax Rules, 1904 read with Section 174

‘; ‘of the CGST Act, 0017, with intent to evade payment of service tax in respect of

.

| ‘l_l‘.'servi.,ces provided by them to various clients during the period from April, 2014
- |ito Juns, 2017:-

[ d

"l (%1) Section 67 of the Finance Act, 1994 in as much as they have failed
3 . to determine the correct value of taxable services  Viz.
i . ‘Becurity | Detective Agency Services’, ‘Cleaning gervices’ and
ifll- ! ‘Manpower Recruitment/ Supply Agency Services'.

:'.i d)) Section 68 of the Finance Act, 1994 in as much as they failed fo
X " make payment of service tax liability of Rs. 1,34,21,535 /- on the

services provided by them during the period April-2014 to June-
0017, in such manner and within the period prescribed',

oo (© Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
l . Tax Rules, 1994 in as much as they have failed to furnish proper
‘ . periodical returns mentioning the particulars of the aforesaid
taxable service provided by them.

(@ Rule 6 of the service tax Rules, 1994 in as much as they have failed
to deposit the payment of service tax 1o the credit of the Central

t :
S Government
1

i:14. , gub-Section (6) of Section 73 of the Finance Acl 1004 reads as under:-

i “For the purposes of this section, “relevant date” means, —

e (i) in the case of taxable service in respect of which service tax has
S ot been levied or paid or has been short-levied or short-paid —

: ; return, showing particulars of service tax paid during the period 1o
E which the said return relates, 1S to be filed by an assessee, the date

‘ .

i |i l; (a) where under the rules made under this Chapter, @ periodical
'I S i
i

; on which such returm is so filed;

i
i
‘ i\‘ \ (b) where 10 periodical return as aforesaid is filed, the last date on
IO 1phich such returm is to be filed under the said rules;
'\

E ‘ (c) in any other case, the date on which the service tax is to be paid
: »

under this Chapter of the rules made there under.....;

s

© M/s Laxmi had filed their q7-3 return for the period April, 2014 to

“n,:i;Septiember, 014 for the F.Y. 20 14-15 on 51.10.2014 and therefore the reICVgnt
- date; for the purpose of demanding the - service tax evaded during the period
igrom April, 2014 o June 5017 would be 20.10.2019-

*

1 ) _
115, : Further, all the above acts of contravention constitute an offence of the

-

4

!

H
‘iﬁnatq:e as described under the provisions of Section 77 and 78 of the Finance
A {:{Act,"l.ggé thereby rendering themselves liable to penalty under Section 77 ibid

]

Vo

%isepératclﬁ}-_ for failure to account for the correct taxable value and not
! ' :

.iffﬁrﬁﬁshflrig’gthe jnformation in respect of receipt of income for providing taxable

. _I‘U ervice in: prescribed periodical gT-3 returns as well as under gection 78 of the

inence Act, 1994 for suppression of taxable value received from taxable
Gk

old
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services provided during the period from April, 2014 to June, 2017 with mtent -

to evade payment of service tax leviable thereon. M/s Laxmi also appear 110 be
liable to pay interest as per Section 75 of the Finance Act, 1994 for delayed

payment of service tax. !

16. Therefore, M/s. Laxmi Security Service, Proprietor Bhanwarsingh D,
Bholiyan having their registered office at 158/3, Omkar Nagar, Nr. Jalguru !

Temple, B/H Laxmi Nagar Society, Meghaninagar, Ahmedabad, Gujarat, were

issued Show Cause Notice No. DGGI/AZU/Gr-A/36-97/2019-20 dated,ff,:

18.10.2019, vide which they were called upon to show cause as to why:-

i
!

) The service tax amounting to Rs. 1,34,21,535/- (Rupees On:e N

Crore Thirty Four Lakhs Twenty One Thousand Five Hundred .
Thirty Five only) (inclusive of Education Cess, Secondary and
Higher Edu. Cess, Swachh Bharat Cess and Krishi Kalyan Cess)
should not be demanded and recovered from them for the period

from April, 2014 to June, 2017 under Section 73 of the Finande ¢!

Act, 1994, by invoking extended period of limitation as per the ::
proviso to Section 73(1) of the Finance Act, 1994 which has beeh g
kept in force in the GST regime vide Section 142 and 174 of the
Central Goods and service tax Act, 2017; .

(i) Interest at an appropriate rate for delayed payment of service tax
should not be demanded and recovered from them under
Section 75 of the Finance Act, 1994 read with Section 142 and
174 of the Central Goods and Services Tax Act, 2017 on the
service tax amount of Rs. 1,34,21,535/-.

(i)  Penalty should not be 1mposed upon them for contraventlon of
provisions of the Finance Act, 1994 under Section 77 (1) (b) of

Chapter V of the Finance Act, 1994, read with Section 174 of
CGST Act, 2017, :
I
(tv)  Penalty should not be imposed upon them for contravention of
provisions of the Finance Act, 1994 under Section 77 (1) (e) (#f
Chapter V of the Finance Act 1994, read with Section 174 of
CGST Act, 2017;

(v)  Penalty should not be imposed upon them under Section 76 of
the Finance Act, 1994 read with Section 142 and 174 of the -
Central Goods and service tax Act, 2017, for the contraventlon,s g
as mentioned in foregoing paras; P

(v Penalty should not be imposed upon them under Section 78 ef
the Finance Act, 1994 read with Section 142 and 174 of tHe
Central Goods and service tax Act, 2017, for the contraventlons

as mentioned in foregoing paras. R

ADJUDICATION PROCEEDINGS

17.  During the adjudication proceedings, M/s. Laxmi requested for grant of!
early hearing and passing of order at the earliest stating that they would like to P
opt for the SVLDRS as per Board’s Circular No. 1074/07/2019-CX datedi

12.12.2019. They further stated that for sake of expedite clearing of SCN, they
would not argue on any points on merits also. They requested for passmg the
order without conducting personal hearing by considering their letter dated
_03\01 2020 as application to waive of their right to seek personal hearing.

C————
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18. | Accordingly, Order-in-Original No. 13/ADC/2019-20/MLM dated
it \
.?Tf,.l;rO.ql.QOQO was passed by the then Additional Commissioner, CGST and

i‘Cen’Eral Excise, Ahmedabad North, wherein:-

g
¥ a5 Demand of Service Tax amounting to Rs.1,34,21,535/- (Rupees One
. . I; | Crore Thirty Four Lakhs Twenty One Thousand Five Hundred Thirty Five
only) was confirmed under 73 of the Finance Act, 1994, by invoking
extended period of limitation as per the proviso to Section 73(1) of the
H | Finance Act, 1994 which has been kept in force in the GST regime vide
‘ ' Qection 142 and 174 of the Central Goods and service tax Act, 2017,

b} Interest at applicable rate was ordered to be recovered from M/s. Laxmi
under Section 75 of the Finance Act, 1994 read with Section 142 and
. 174 of the Central Goods and service tax Act, 2017 on the Service Tax
amount of Rs.1,34,21,535/-;

Penalty of Rs.10,000/- was imposed on them for contravention of
| provisions of the Finance Act, 1994 under Section 77 (1) (b) and 77(1})(e)
of the Finance Act, 1994;

d) Penalty under Section 76 was imposed ;

wiooam

ei Penalty of Rs.1,34,21,535/- was imposed on M/s. Laxmi under Section
:it ' 78 of the Finance Act, 1994 read with Section 142 and 174 of the Central

' Goods and service tax Act, 2017.

APPEAL BEFORE THE COMMISSIONER (APPEALS)

19 Aggrieved by the Order-in-Original dated 10.01.2020 passed by the
Adjudicating Authority, M/s. Laxmi filed an appeal before the Commissioner

(Appeals), CGST, Ahmedabad.

20. . During appeal proceedings, M/s. Laxmi admitted that they had supplied

1

iIfhe services in question and received considerations and consequently they
_ zweré liable to discharge service tax liability as alleged in SCN, however, they
_;Zhadécontested only quantification of demand by contending that they had
E;i:irov‘;ided the services, i.e. security or cleaning or house-keeping services, to
E.;cducational institutions also for which they were eligible for exemption under
§2Entr.y No. 9(b)(iii) of Notification No. 25/ 2012-8T dated 20.06.2012. They also
i%éubﬁnitted copies of related work orders, summary, ledger, invoices in respect

‘ Eiof exempted services provided and had accepted liability amounting to
I%Rs.5§3,61,060 /- out of the total demand confirmed. The appellate authority, the

i
i)
al

: ggConimissioner (Appeals) CGST, Ahmedabad, remanded the case back to the
. ;éadju’;dicating authority to decide the case afresh after examination of
%Ldocm%tments and the appellant was also directed to produce all the documents
g i’;proﬁ;ided with the appeal papers as well as in their written submission and
i !:,o’cher supporting documents to the adjudicating authority for causing
e ,%Jnece@gary verification.

- ||DE:NOVO ADJUDICATION PROCEEDINGS
i . i As.per the directions of the adjudicating authority, De-novo adjudication
; "':'p'rodaédiry’gs were initiated. M/s. Laxmi were directed to produce all the
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documents with the appeal papers as well as their written submissioniand
other supporting documents to the adjudicating authority for causing

necessary verification. M/s. Laxmi provided copy of Appeal form along w1th‘_ -

statement of facts, however, they did not provide any documents in support ofi!

their claim for exemption from service tax, despite specific and clear directionsy; !

by the Commissioner (Appeals), CGST, Ahmedabad. However, followmg

principle of natural justice, M/s. Laxmi was given opportunity of personal =

hearing on 30.11.2022, 10.03.2023, 28.03.2023, 26.05.2023 and 11.10. 2023
however, M/s. Laxmi neither appeared nor furnished any written response

22.  As M/s. Laxmi were given sufficient opportunities of personal hearlng,
however, they neither availed any of these opportunities, nor filed! any e

submissions in response to SCN, I am therefore bound to decide the case on||
the basis of the available facts on record and merits.

DISCUSSION AND FINDINGS

i
23. The proceedings under the provisions of the Finance Act, 1994 and
Service Tax Rules, 1994 framed there under are saved by Section 174(2) of the

Central Goods & Service Tax Act, 2017 and accordingly I am proceqdmg; ;

further. :

24. I have carefully gone through the records of the case. I find that M/ s.
Laxmi have not provided any documents in support of their claim, for
exemption despite clear and specific direction given by the Comrmssmner
(Appeals), CGST, Ahmedabad. I further find that ample opportun1t1eis of
personal hearing were given to M/s. Laxmi however, they have not ava11ed the
same to defend their case. Therefore, I am proceeding to decide the case €x-
parte based upon the records available with this office and on merits. !

25. In this connection, I find that Hon’ble Supreme Court, High Courtsi and;
Tribunals, in several judgments/decision, have held that ex-parte decision will
not amount to violation of principles of Natural Justice, when sufﬁc1ent

Ha )
:a

a) Hon’ble High Court of Kerala in the case of UNITED OIL MILLS Vs
OLLECTOR OF CUSTOMS & C. EX., COCHIN reported in 2000 (124)
E.L.T. 533 (Ker.), has observed that; :
“Natural justice - Petitioner given full opportunity before Collector to'

} "
produce all evidence on which he intends to rely but petitioner not prayed!‘

Sfor any opportunity to .adduce further evidence - Principles of natural
Justice not violated.

(Emphasis Supplled}*’;f
A

_ b)"\ Hon’ble High Court of Calcutta in the case of KUMAR JAGDISH
CH.:SINHA Vs, COLLECTOR OF CENTRAL EXCISE, CALCUTTA I‘epOl‘ted

in 2000 (124) E.L.T. 118 (Cal.) in Civil Rule No. 128 (W) of 1961, dec1d1ng
on.13-9-1963, has observed that;

“Natural justice - Show cause notice - Hearing - Demand - Pr1n01p1es c:ﬂr y

natural justice not violated when, before making the levy under Rule 9 of |
Central Excise Rules, 1944, the assessee was issued a show causa I

notice, his reply considered, and he was also given a personal hearmg m,. i
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support of his reply - Section 33 of Central Excises & Salt Act, 1944. - It
has been established both in England and in India [vide N.P.T. Co. v.
N.S.T. Co. (1957) S.C.R. 98 (106)], that there is no universal code of natural
justice and that the nature of hearing required would depend, inter alia,
upon the provisions of the statute and the rules made thereunder which
govern the constitution of a particular body. It has also been established
that where the relevant statute is silent, what is required is a minimal level
of hearing, namely, that the statutory authority must ‘act in good faith and
fairly listen to both sides’ [Board of Education v. Rice, (1911) A.C. 179]
and, “deal with the question referred to them without bias, and give to
each of the parties the opportunity of adequately presenting the case”
[Local Gouvt. Board v. Arlidge, (1915) A.C. 120 (132)]. [para 16]

(Emphasis supplied)”

{c) Hon’ble High Court of Delhi in ‘the case of SAKETH INDIA
LIMITED Vs. UNION OF INDIA reported in 2002 (143) E.L.T. 274 (Del).,
has observed that:
“Natural justice - Ex parte order by DGFT - EXIM Policy - Proper
opportunity given to appellant to reply to show cause notice issued by
Addl. DGFET and to make oral submissions, if any, but opportunity not
availed by appellant - Principles of natural justice not violated by
Additional DGFT in passing ex parte order - Para 2.8(c) of Export-Import
Policy 1992-97 - Section 5 of Foreign Trade (Development and
Regulation) Act, 1992.

(Emphasis Supplied)”

(d) The Hon’ble CESTAT, Mumbai in the case of GOPINATH CHEM
TECH. LTD Vs. COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD-II
reported in 2004 (171} E.L.T. 412 (Tri. - Mumbai), has observed that;
“Natural justice - Personal hearing fixed by lower authorities but not
attended by appellant and reasons for not attending also not explained -
Appellant cannot now demand another hearing - Principles of natural
justice not violated. [para 5]

(Emphasis Supplied)”

(¢) The Hon’ble Supreme court in the case of F.N. ROY Versus
COLLECTOR OF CUSTOMS, CALCUTTA AND OTHERS reported in 1983
(13) E.L.T. 1296 (8.C.)., has observed as under:

“Natural justice — Opportunity of personal hearing not availed of—Effect
— Confiscation order cannot be held mala fide if passed without hearing.

. - If the petitioner was given an opportunity of being heard before the
confiscation order but did not avail of, it was not open for him to contend
. subsequently that he was nolt given an opportunity of personal hearing

before an order was passed. [para 28]
(Emphasis Supplied})”

Ef) The Hon’ble Supreme Court in the matter of JETHMAL Versus

UNION OF INDIA reported in 1999 {110) E.L.T. 379 (S.C.), has observed

- asunder;

“7. Otﬁr attention was also drawn to a recent decision of this Court in A.K.
Kripak. p. Union of India - 1969 (2) SCC 340, where some of the rules of
natural f-justice were formulated in Paragraph 20 of the judgment. One of
these is the well known principle of audi alteram partem and it was
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negative list regime w.e.f. 01.07.2012, any act1v1ty carried out by a person for'§ ;
another person for a consideration is taxable service except those serv1ces I!
specified in the negative list or exempt list by virtue of mega exem;b’aon i
notification or covered under exclusion clauses provided under the meamng oflf
“service” as per Section 65B(44) of Finance Act, 1944. The term “Service” has ;
been defined under Section 65B (44) of the Finance Act, 1994 (‘Act) as under

27.
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argued that an ex parte hearing without notice violated this rule. In our, ¥
opinion this rule can have no application to the facts of this case where thei it
appellant was asked not only to send a written reply but to mform theji i, -
Collector whether he wished to be heard in person or through ‘a ’
representative. If no reply was given or no intimation was sent td the-
Collector that a personal hearing was desired, the Collector would be;
Justified in thinking that the persons notified did not desire to appearf{l‘:
before him when the case was to be considered and could not be blam‘ed'if";;;
he were to proceed on the material before him on the basis of the it
allegations in the show cause notice. Clearly he could not compel ;!
appearance before him and giving a further notice in a case like this, that] | i |
the matter would be dealt with on a certain day would be an tj'deal R
formality.” :

I observe that after introduction of new system of taxation of services in_

“service” means any activity carried out by a person for another f
consideration, and includes a declared service” e

The term “Taxable Service” has been defined under Section 65B (51) f
the Act as under: ; , :
“taxable service” means any service on which service tax is leviable und : L
section 668 § i
| MU
Section 66B provides for levy of service tax, which reads as under: 4,
SECTION [66B. Charge of service tax on and after Finance Act, 2012 -—. 3
There shall be levied a tax (hereinafter referred to as the service tax) at the H
rate of twelve per cent on the value of all services, other than fhose
services specified in the negative list, provided or agreed to be prowded m, .
the taxable territory by one person to another and collected in ’suchi g;

manner as may be prescribed. g

(With effect from 01.06.2015, Section 66B was amended to increase the
rate of service tax from 12% to 14%) g f :

[ find that prior to 01.07.2012 i.e. before introduction of a new system of %

taxation of services, the tax was levied on services of specified description only,
as provided under Section 66 (in force at the material time) of the Act. In other ,
words, the service tax was levied on services of specific description prov1ded '
under the statute. The new taxation system of services had widened the scope

of levy of tax on services without specific description of service. Accordlngly, 5
any activity carried out by a person for another person in lieu of thel ;
consideration is “service” and is liable to service tax unless it is covered under
negative list of services or exempt services under mega exemption notlficatlon' _
~or covered under exclusion clauses of “service”. 5 ; ; :-

28.

As per the SCN, M/s. Laxmi was registered with department and was

having the Reg. No. AGVPB9866ASD001 and are engaged in providing taxable
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;’éerv;ces, however, they had short-paid/not paid Service Tax of
11IRs.1,34,21,535/- (inclusive of Education Cess, Secondary and Higher Edu.
f Cess, Swachh Bharat Cess and Krishi Kalyan Cess) for the period from April
j "2014 to June 2017. I find that M/s. Laxmi did not turn up for the P.H given on

speolfied dates. Further, they neither submitted any details /documents as

dlrected by the Commissioner (Appeals).

?:29.

¥ J‘ax pf Rs. 1,34,21,535 / Summary of the same is given below:-

In the instant case, the Service tax demand of Rs.1,34,21,535/-
_ (mcluswe of Education Cess, Secondary and Higher Edu. Cess, Swachh Bharat
L Cess and Krishi Kalyan Cess) is arrived at on the basis of documents gathered
‘, ”by o:fﬁcers of Directorate General of GST Intelligence and on the basis of Shri
Ash@k Dulichand Dinodiya’s statement. As per the investigation, M/s. Laxmi
had suppressed Taxable Value of Rs. 9,32,91,930/- and had evaded Service

F manc;al Net turnover as Value Abatem | Net Taxable | Service Tax Value of Service
©;1 Year per Balance Reported in | ent/Ex |Value Shown| Paid in the taxable Tax
e :

i P i Sheet the ST-3 emptio in8§T-3 |ST-3 Return| services payable
L Service Tax Return n Return Suppresse d
R Liability on net availed in
e turnover the ST-3
o ! reported in Return

VR Balance

PR Sheet

; ! 3 4 5=3-4 7=1-5 §=2-6
I i 2 6

T ?_201445 15030534 1857770 819519 819519 14211015 1756484
e 0 101286
; i:2015-§6 35064190 5021687 2857022 0 2857022 1355617 32207168 4666070
o ( :i20|6-ii7 46012871 6869853 1587831 0 1587831 238176 44425040 6631677
’ imj..] 8 (upto 2448707 367304 0 0 0 0 2448707 367304
 tiune, 2017)

I L. Total 08556302 14116614 5264372 0 5264372 695079 9329193¢ 13421535
11 |
R
11180. . A taxable person is required to provide information/documents to the
R oAl

o ;idépértment as and when required. However, in this case M/s. Laxmi failed to
furnlish/ provide the required documents in support of their claim to prove that
thcy are not liable to service tax being the service tax provider. Even during
i the course of personal hearing also they failed to appear and also failed to
: i*subr_rnt any documents proving that they are eligible for exemption from
payment of service tax or abatement of value for the purpose of calculating
: service tax liability. In view of the these facts, it is proved that M/s. Laxmi
i ':;m1g1f,1t have been trying to avoid furnishing the details which may have lead to
i iprove that M/s. Laxmi were liable to pay service tax.

31. . Further, they had wrongly claimed benefit of exemption Notification No.
. 1125/2012-ST dated 20.06.2012 despite them not being eligible for the same.
!T-hej also did not seek any specific clarification from the jurisdictional Service
i fTax |assessing authorities regarding the applicability of Service Tax on the
- “iiservices. In view of the specific omissions and commissions as elaborated in
the Show Cause Notice dated 18.10.2019, it is apparent that M/s. Laxmi had
. iideliberately suppressed correct value of Taxable Service in the ST-3 Returns
Z.Qduri’ng the relevant period. Consequently, this amounts to mis-declaration and
B Hwﬂful suppressmn of facts with the deliberate intent to evade payment of
: 1_;‘}§Serv;ce Tax.
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32. I farther find that M/s.Laxmi had contravened various provisioris oﬂ
Chapter V of the Finance Act, 1994 and the Service Tax Rules, 1994 Wlthf

|”

intent to evade payment of Service Tax in respect of “taxable Serv1ces as,

defined under the provisions of Section 65B (51) of Finance Act, 1994, prov1ded'
by them to their various service receivers during the period April 2014 to June'

RN

2017.

: 51;‘.‘

33. All the above acts of contravention of the various provisions of the { j'

Finance Act, 1994, as amended from time to time, and Rules framed there:
under, on the part of M/s. Laxmi have been committed by way of suppressmn
of facts with an intent to evade payment of service tax and, therefore, the; seud;

service tax not paid is required to be demanded and recovered from them* P

under the proviso to Section 73 (1) of the Finance Act, 1994, as amended from F
time to time, by invoking extended period of five years along with app11¢able.
interest. All these acts of contravention of the provisions of Section 67, 68 a_nd

70 of the Finance Act, 1994, as amended from time to time read with Rules 6 of f

the erstwhile Service Tax Rules, 1994 on part of assessee have rendered ‘dhern 3 '
for penal action under the provisions of Section 78 of the Finance Act, 1994 as; 1

amended from time to time.

.ii

34.  Further, as per provisions of Section 75 ibid, every person liable to pay
the tax in accordance with the provisions of Section 68 ibid, or rules made
thereunder, who fails to credit the tax or any part thereof to the account of the

‘Central Government within the prescribed period is liable to pay the 1nterest at u ;

the applicable rate of interest. Since the service provider has failed to pay thelr
Service Tax liabilities in the prescribed time limit, they are liable to pay theusaud
amount along with interest. Thus, the said Service Tax is required to bez'
recovered from the assessee along with interest under Section 75 of} the

Finance Act, 1994, P

35. All above -acts of contravention constitute an offence of the nature as: 15

described under the provision of Section 77 of the Act, rendering themselves P
liable to penalty under Section 77(1)(b) and 77(1)(¢) of the Finance Act, 1994.;

M/s. Laxmi had not correctly accounted for the value of services provided by
them to the service recipients. Accordingly, M/s. Laxmi has failed to keep
maintain or retain books of account and other documents as required and 1s
liable to penalty under Section 77(1)(b) of the Finance Act, 1994. '

36. Shri Ashok Dulichand Dinodiya, in answer to Question No. 22, 23|and ' 3
24, of his statement dated 15.10.2019, admitted that actual taxable turnover
has been under-reported by M/s. Laxmi and they shall pay the amount short—

paid/not-paid by them along with applicable interest and penalty. Thus, th1s is

fit case for imposition of penalty under Section 77(1)(¢) of the Finance' Act, ;
1994 as they failed to account for actual taxable turnover as admitted by Shr1

Ashok Dulichand Dinodiya, Authorised Signatory, of M/s. Laxmi.

37." _As far as imposition of penalty u/s.78 of Finance Act, 1994 is concerned

on perusal of the facts of the case and in view of the above discussion, I:find .

that thlS is a fit case to levy penalty under section 78 of Finance Act, 1994 as: .

M/s. LM1 failed to pay the correct amount of Service Tax with intent to evade-f :

the same. It is also a fact that they had deliberately not shown correct value of . .
taxable services in their 8T-3 Returns and service tax involved thereon, Wltl';'é"!q
intent to evade the proper payment of service tax. Had there been 1no, :

investigation by the officers of Directorate General of GST Intelhgence E

l
1 N -
Poomr
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f}Ahrﬁ:edabad Zonal Unit, Ahmedabad, the service tax evasion would not have
. ibeeri detected. They had never informed the Service Tax department about the
“correct value of taxable services provided by them to their service recipients
- *.during the relevant time and they had also not shown’ the aforesaid correct value
' .it’;)f taxable service provided by them, in respective ST-3 returns filed by them for
3 - the relevant period. M/s. Laxmi have thus, willfully suppressed the correct
}‘;valufe of services provided by them and service tax payable thereon with intent
o e%rade the Service Tax. It, thus, is found that M/s. Laxmi, as a service
5 i_;prov?ider, deliberately suppressed the correct value of the taxable services
?ifp;ov'ided by them and service tax payable thereon, from the Jurisdictional
: Semce Tax Authority and failed to determine and pay the due Service Tax with
~an intention to evade payment of Service Tax in contravention of the various
.1 'provisions of the Finance Act, 1994 and Rules made thereunder, as discussed
i zihereﬁnabove. Hence I find that this is a fit case to impose penalty 1/s.78 of
' Finance Act,1994.

38 ' In the instant SCN, penalties under section 76 and 78 have been
.. proposed. However, penalty under Section 76 and Section 78 of the Finance
- ;;Act,; 1994 cannot be imposed simultaneously. The Finance Act, 2008 (18 of
> :;'_2,00$) which came into force from 10-5-2008, the Parliament has made the

f;f;legal, position clear by introducing a proviso to Section 78. Therefore, as per
ithe f’_prevailing provisions of law, penalty can be imposed either under Section

76 or Section 78 of the Finance Act, 1994 w.e.f 10.05.2008. As I propose to

. ';:'Lr;npc'%)se penalty 1/s.78 of the Finance Act, 1994, I refrain from imposing any
. ipenalty u/s.76 of Finance Act, 1994 in this case.

: g539. . In view of facts stated hereinabove, the Value of Services and Service Tax
' 3Epayaib1e thereon mentioned in Show Cause Notice dated 18.10.2010 issued to
"~ M/s. Laxmi is considered as taxable Value of Services provided and Service Tax
" .;payable. Taxable Value as the Show Cause Notice comes to Rs. 9,32,91,930/-
" and Service Tax Payable as per the Show Cause Notice is Rs. 1,34,21,535/-.

40. Further the onus is on the assessee to prove that they are eligible for any

'+ exemption Notification. In this connection the Hon”ble Supreme Court of India
8 i;in the case of Commissioner of Central Excise New Delhi Vs. Hari Chand Shri
iiGopal reported in 2010(260) ELT 3 (SC) clarified that the person claiming

i f?exen:ﬁlption or concession has to establish that he is entitled to that exempiion
'_ or cr;)ncession. The relevant portion of the order is reproduced as under:

“p0 The law is well settled that a person who claims exemption or
: | concession has to establish that he is entitled to that exemption or
i | concession. A provision providing for an exemption, concession or
| exception, as the case may be, has to be construed strictly with certain
. exceptions depending upon the settings on which the provision has been
Sy . placed in the Statute and the object and purpose fo be achieved. If
| ‘exemption is available on complying with certain conditions, the conditions
e . have to be complied with. The mandatory requirements of those conditions
it | must be obeyed or fulfilled exactly, though at times, some latitude can be
| shown, if there is a failure to comply with some requirements which are
\ directory in nature, the non-compliance of which would not affect the
| essence or substance of the notification granting exemption. In Novopan
:ff*"“*--} Indian Ltd. (supra), this Court held that a persori, invoking an exception or

r.

. .\quemption provisions, to relieve him of tax liability must establish clearly
S ! that he is covered by the said provisions and, in case of doubt or
. ambiguity, the benefit of it must go to the State. A Constitution Bench of

| this Court in Hansraj Gordhandas v. H.H. Dave - (1996) 2 SCR 253, held

; :

a i

oo
e i
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that such a notification has to be interpreted in the light of the zqords 0
employed by it and not on any other basis. This was so held in the context '
of the principle that in a taxing statute, there is no room forany; . .
intendment, that regard must be had to the clear meaning of the words“"»';
and that the matter should be governed wholly by the language of the |
notification, i.e., by the plain terms of the exemption.” . Here in the 1nstant,; -
case the assessee failed to prove that they are eligible for the exemptlon

Notifications. ! Il;‘_ _

41. The government has from the very beginning placed full trust on the 3
service tax assessee so far as service tax is concerned and accordlngly |
measures like self-assessments etc., based on mutual trust and conﬁdence are i
in place. All these operate on the basis of honesty of the service tax assessee; E
therefore, the governing statutory provisions create an absolute liability, when ;
any provision is contravened or there is a breach of trust, on the part of serv1ce 1
tax assessee, no matter how innocently. On the basis of investigation done by ’
the officers of the Directorate General of GST Intelligence, Ahmedabad Zona] !
Unit, it appeared that M/s. Laxmi had not discharged service tax l1ab111ty 1 )
correctly. Non-payment of service tax is utter disregard to the requiremenits of i
law and the breach of trust deposed on them which is ocutright act of deﬁa_ndé

of law by way of suppression, concealment & non-furnishing correct va.lue Sf :
taxable service with intent to evade payment of service tax. All the above facts bl
of contravention on the part of the service provider have been committed Wlth

an intention to evade the payment of service tax by suppressing the f{:tcts ;:;
Therefore, service tax of Rs. 1,34,21,535/- not paid by M/s. Laxmi as Worked ; i
out in the Show Cause Notice dated 18.10.2019 issued to M/s. Laxrm is. |-
required to be recovered from them under Section 73 (1) of Finance Act, 1994[ .
by invoking extended period of five years under the proviso to Section 73(1) of ' j

the Finance Act, 1994, A '

42.  Various Courts 1nclud1ng the Apex Court have clearly laid down the:j
principle that tax liability is a civil obligation and therefore, the intent to evadea_ :
payment of tax cannot be established by peering into the minds of the ta}li'{; K
payer, but has to be established through evaluation of tax behaviour. M/ s
Laxmi had deliberately shown incorrect value of services and Service: Ta%
payable thereon in ST-3 Returns, with intent to evade the payment of Sei'vme '
Tax. These facts would not have come to light if there had been no 1nvest1gat10n !
against M/s. Laxmi. Moreover, the Hon’ble apex court in the case of Ra‘]asthan"
Spinning and Weaving Mills / High Court of Gujarat at Ahmedabad in‘ Tax:!' f
Appeal No. 338 of 2009 in the case of Commissioner of Central Excise, Surati ‘
Vs. Neminath Fabrics Pvt. Ltd. dated 22.04.2010 has made the followmg
observations regarding applicability of the extended period in dlfferent f
situations:- R

I
f
|.
|
i
1
1
i
1
L]
%
l
|
i
1
l
'.
.
|
t
i
1

“11. A plain readmg of sub-section (1) of section 11A of the Act mdzcate,s
that the provision is applicable in a case where any duty of excise: hag': P
either not been levied/paid or has been short levied/ short paid, or qungly s

- “refunded, regardless of the fact that such non-levy ete. is on the basis of
any~approval, acceptance or assessment relating to the rate of duty or i
valuat;on under any of the provisions of the Act or Rules thereunder and dt i
that stuge it would be open to the Central Excise Officer, in exercise of his: ? -:
discretion to serve the show cause notice on the person chargeable to such |
duty wzthzn one year from the relevant date. : ;
-—1’2. The Proviso under the said sub-section stipulates that in case of suc f
non-levy, ete. of duty which is by reason of fraud, collusion, or any mzs -

!

i
1 'r;-i‘
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. statement or suppression of facts, or contravention of any provisions of the
i Act or the rules made there under, the provisions of sub-section (1) of
. section 11A of the Act shall have effect as if the words one year have been
substituted by the words five years.

13. The Explanation which follows stipulates that where service of notice

has been stayed by an order of a Court, the period of such stay shall be
. excluded from computing the aforesaid period of one year or five years, as
_ the case may be.

- 14. Thus the scheme that unfolds is that in case of non-levy where there is
. no fraud, collusion, etc., it is open to the Central Excise Officer to issue a

show cause notice for recovery of duty of excise which has not been levied,
. gte. The show cause notice for recovery has to be served within one year
! from the relevant date. However, where fraud, collusion, etc., stands
' “established the period within which the show cause notice has to be
' served stands enlarged by substitution of the words one year by the
' words five years. In other words the show cause notice for recovery of
. such duty of excise not levied etc., can be served within five years from the
i relevant date.

15. To put it differently, the proviso merely provides for a situation where
! under the provisions of sub-section (1) are recast by the legislature itself
extending the period within which the show cause notice for recovery of
" duty of excise not levied etc. gets enlarged. This position becomes clear
. when one reads the Explanation in the said sub-section which only says

that the period stated as to service of notice shall be excluded in computing
the aforesaid period of one year or five years as the case may be.

16. The termini from which the period of one year or five years has to be

computed is the relevant date which has been defined in sub-section (3)(ii)

of section 11A of the Act. A plain reading of the said definition shows that
. the concept of knowledge by the departmental authority is entirely absent.
| Hence, if one imports such concept in sub-section (1) of section 11A of the
. Act or the proviso thereunder it would tantamount to rewriting the
| statutory provision and no canon of interpretation permits such an exercise
' by any Court. If it is not open to the superior court to either add or
. substitute words in a statute such right cannot be available to a statutory
i Tribunal.

17. The proviso cannot be read to mean that because there is knowledge
" the suppression which stands established disappears. Similarly- ‘the
. concept of reasonable period of limitation which is sought to be read into
* the provision by some of the orders of the Tribunal also cannot be
| permitted in law when the statute itself has provided for a fixed period .of
| limitation. It-is equally well settled that it is not open to the Court L_thle
. reading a provision to cither rewrite the period of limitation or curtail the

prescribed period of limitation.

2 18. The Proviso comes into play only when suppression etc. is established
. or stands admitted. It would differ from a case where fraud, etc. are
' merely alleged and are disputed by an assessee. Hence, by no stretch of

imagination the concept of knowledge can be read into the provisions

pecause that would tantamount to rendering the defined term relevant.

date nugatory and such an interpretation is not permissible.

N j i _section (1) of section 114,
, 19. The language employed in the proviso to sub-section (

'\ is clear ang! unambiguous and makes it abundantly clear: th_at mo_ment
there is non-levy or short levy ete. of central excise c‘luty with intention to
' evade payment of duty for any of the reasons specified thereunder , the

. proviso would come in
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extended from one year to five years. This is the only requirement of the‘._ E

provision. Once it is found that the mgred:ents of the proviso are satisfied,; .
all that has to be seen as to what is the relevant date and as to whéthen'

the show cause notice has been served within a period of five years";_

therefrom. !
i

20. Thus, what has been prescribed under the statute is that upon thé&; |
reasons stipulated under the proviso being satisfied, the period of;
limitation for service of show cause notice under sub-section (1) of sectzorz."
11A, stands extended to five years from the relevant date. The penodii
cannot by reason of any decision of a Court or even by subordmatensé
legislation be either curtailed or enhanced. In the present case as weéll asi': :
in the decisions on which reliance has been placed by the leamedél
advocate for the respondent, the Tribunal has introduced a novel corrcept;;

of date of knowledge and has imported into the proviso a new period oj

limitation of six months from the date of knowledge. The reasomng::
appears to be that once knowledge has been acquired by the department’.:
there is no suppression and as such the ordinary statutory penqd in 1.

limitation prescribed under sub-section (1) of section 11A would be;: |

applicable. However, such reasoning appears to be fallacious in as muci;i

as once the suppression is admitted, merely because the depart;nent;'
acguires knowledge of the irregularities the suppression would not bg:.

obliterated. ; "::Zi 1

21. It may be noticed that where the statute does not prescribe a pen?d o_f I
limitation, the Apex Court as well as this Court have imported the concepf-' :

of reasonable period and have held that where the statute does; not |

provide for a period of limitation, action has to be taken within a
reasonable time. However, in a case like the present one, wherq the
statute itself prescribes a period of limitation the question of importiné' the
concept of reasonable period does not arise at all as that would meani thqf
the Court is substituting the period of limitation prescribed by, ths

legislature, which is not permissible in law.

22. The Apex Court in the case of Rajasthan Spinning and Weaving lels i

(supra) has held thus : ; u

"From sub-section 1 read with its proviso it is clear that in case the .;shorﬁ

"\ payment, non payment, erroneous refund of duty is unintended ancEi not‘

attnbutable to fraud, collusion or any willful mis -statement or suppresszon

0]]“ facts, or contravention of any of the provisions of the Act or of the rules

we notice for recovery of the duty to the person in default within one year

from the relevant date (defined in sub-section 3). In other words, m the
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absence of any element of deception or malpractice the recovery of duty

can only be for a period not exceeding one year. But in case the non-

' payment etc. of duty is intentional and by adopting any means as

indicated in the proviso then the period of notice and a priory the period for
which duty can be demanded gets extended to five years.”

. 93 This decision would be applicable on all fours to the facts of the

present case, viz. when non-payment etc. of duty is intentional and by
adopting any of the means indicated in the proviso, then the period of

notice gets extended to five years.”

' 1n view of the above facts and findings, I pass the following order.

ORDER

I confirm the demand of Service Tax of Rs. 1,34,21,535/- (Rupees One
Crore Thirty Four Lakhs Twenty One Thousand Five Hundred Thirty Five
only) (inclusive of Education Cess, Secondary and Higher Edu. Cess,
Swachh Bharat Cess and Krishi Kalyan Cess), which was not paid/short

. paid by M/s. Laxmi Security Services, for the period from April, 2014 fo

June, 2017, as discussed in forgoing paras and order to recover the same

| from them under proviso to Sub-section (1) of Section 73 of Finance

. Act,1994 read with Section 142 and 174 of the Central Goods and

3 Services Tax Act, 2017,

I confirm the demand of Interest at the appropriate rate and order to
recover from them for the period of delay of payment of service tax
mentioned at {i) above under Section 75 of the Finance Act, 1994 read
with Section 142 and 174 of the Central Goods and Services Tax Act,
2017,

I impose penalty of Rs.10,000 /—' (Rupees Ten Thousand only) on
M/s. Laxmi Security Services, under Section 77(1)(b) of the
Finance Act, 1994 read with Section 142 and 174 of the Central

Goods and Services Tax Act, 2017;

1 impose penalty of Rs.10,000 /- (Rupees Ten Thousand only) on
. M/s. Laxmi Security Services, under Section 77(1)(e) of the Finance

Act, 1994 read with Section 142 and 174 of the Central Goods and
Services Tax Act, 2017;

. 1 drop penalty under Section 76 of the Finance Act, 1994 read

= | yith Section 142 and 174 of the Central Goods and Services Tax Act,

26‘1’\7 as discussed above;

I“f'f.irr-_flﬁ)ose Penalty 1,34,21,535/- (Rupees One Crore Thirty Four Lakhs

M ’IWenty One Thousand Five Hundred Thirty Five only)), under Section 78

| of /t’tfle Finance Act, 1994, as amended on M/s. Laxmi Security Services, 1

Page 32 of 33

[)
1y

iR L




L]

F.No.STC/15-59/0A/2019 |

further order that in terms of Section 78 (1) of the Finance Act,
1994 if M/s. Laxmi Security Services, pay the amount of Service Tax
as determined at Sl. No. (i} above and interest payable thereo:n at
(ii) above within thirty days of the date of communication of this
order, the amount of penalty liable to be paid by M/s. Laxmi
Security Services, shall be twenty-five per cent of the penalty
imposed subject to the condition that such reduced penalty is
also paid within the period so specified.

44, Accordingly the Show Cause Notice No. DGGI/AZU/Gr-A/36-
97/2019-20 dated 18.10.2019 is disposed off.

SN (LOKESh Damor)

S Additional Commissionér
SR Central GST and Central Excisé |
o] Ahmedabad North |

F.No. STC/15-59/0A/2019 Dt:12.01.2024
To

M/s. Laxmi Security Service

158/3, Omkar Nagar, Nr. Jaiguru Temple,
B/h Laxmi Nagar Society, Meghaninagar,
Ahmedabad, Gujarat.

Copy to: _ | -

1. The Commissioner of CGST & C.Ex., Ahmedabad North. i

2. The Joint Director, Directorate General of GST Intelligence, Ahmedabad
Zonal Unit, 6% and 7% Floor, I-The Address, Near Sola Flyover, Sarkhej—
Gandhinagar Road, Thaltej, Ahmedabad — 380059,

3. The Deputy/Assistant Commissioner, Central Excise & CGST, D1v1s1on I
(Naroda Road), Ahmedabad North.

4. The Supdt, , C. Ex. & CGST, Range-l, Division-Il (Naroda Road),

hmedabad North

© The Supdt(system) CGST, Ahmedabad North for uploading on website.
6. Guard File

1
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