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FACTS AND GROUNDS

M/s Karnavatl nght and Sound G-99/ 1177 Shivam Apartment, Near Vyasvadi, Nava
Wadaj, Ahmedabad (hereln after referred to as “MU/s. Karnavati” for the sake of brevity) are
engaged in providing taxable services by way of providing theme based wedding lights, sound
systems/ music arrangement in various events classified under the category of “Pandal or
Shamiana Service” as defined under Sec. 65(105)(zzw) of the erstwhile Finance Act 1994. The
said activities undertaken by M/s Karnavati also falls under the definition of “Service” as given
under Section 65(B)(44) of the erstwhile Act, ibid. M/s. Karnavati are registered with the
erstwhile Service Tax Commissionerate, Ahmedabad and they held valid Service Tax
registration no. AFAPS3387KST001. S .

2. SUMMARY OF THE CASE:

2.1 Mis, Kamgvati had provided theme based wedding lights, sound systems/ music
arrangement in various events to their various customers/clients classified under the category
of “Pandal or Shamiana Service” as defined under Sec. 65(105)(zzw) of the erstwhile Finance
Act 1994 durmg the pcrlod from Financial Year 2014-15 to 2017-18 (up to June, 2017)

@)

2.2 Intelligence developed by DGGI, AZU indicated that M/s Kamavati was evading
payment of service tax at appropriate rate by resorting to suppression of taxable value of the
services provided by them to their clients by way of collecting certain portion of such taxable
value, of the services so provided, in Cash which- was not accounted for in their books of
accounts and was also not considered at the time of computing and discharging service tax by
them.

2.3 Based on the intelligence, search was conducted at the registered office premises of the
assessee. During the course of the search operation it was found the books of accounts
maintained by M/s Karnavati do not reflect the total income received by them towards providing
taxable services. The details of the total income were recorded in Excel files stored in the pen
drive of the Proprietor Shri Ashish Sharma and maintained by their Accountant, Shri Daxesh
Kadia. . The printouts of relevant. Excel files were taken on the spot and seized under
panchanama dated 21-22.08.2019, along with the pendrive wherein such Excel files were stored.

2.4 . Investigation revealed that the details of estimates/bills for providing taxable services to
different clients at different event venues were stored in Excel files recovered from the pen drive.
Out of the total amount mentioned in the said Excel files, certain amount which were paid in
cheques were recorded in the books of accounts.of M/s. Karmnavati and the same were considered
for the purpose of calculation of Service Tax liability and Service Tax had been discharged on
the same. But a portion of the remaining amount was received by M/s Karnavati in cash. The
said cash amount was not reflected anywhere in their books of accounts and no Service Tax
liability had been discharged on such un-accounted cash receipts. The non-consonance of the
figures reported across different financial records maintained by M/s Karnavati during the period
from FY 2014-15 to FY 2017-18 (upto June-17), as discussed above, established beyond doubt
that M/s Karnavati had willfully suppressed and mis-stated their actual taxable income in the
periodical ST-3 returns filed by them during the aforesaid period with the sole intention to evade
payment of Service Tax.

-~ Investigation in the case conclusively established that by resorting to such modus-
s d an, &gﬁe\‘;a di, M/s Karnavati had willfully mis-stated and suppressed the actual quantum of their
o] q’{aléj turnover during the period from FY 2014-15 to FY 2017-18 (up to June-17) with the sole
i i) int mtlo to evade the payment of applicable Service Tax. M/s Karnavati have
i oG Segh d/admitted that they have short-paid/not paid service tax on the above referred service
@ﬁd by them. Investigation further revealed that M/s. Karnavati had evaded a net Service

liability of Rs.1,27,32,811/-(Rupees one crore twenty seven lakh thirty two thousand




eight hundred eleven only) by way of not including the un-accounted cash receipts towards
providing taxable services in the ST-3 Returns filed by them and not discharging the service tax
on such un-accounted cash receipts. During investigation, M/s Karnavati have agreed to the
above modus adopted by them for evading payment of service tax and Shri Ashish Sharma,
Proprietor of M/s Karnavati has admitted these facts in his voluntary statement recorded on
22.08.2019 and 16.10.2019.

3. INTELLIGENCE DEVELOPED BY THE DEPARTMENT:

Intelligence developed by the officers of the Directorate General of Goods & Services
Tax Intelligence, Ahmedabad Zonal Unit (here-in-after referred to as DGGI for the sake of
brevity) indicated that M/s. Karnavati had suppressed and under-reported their taxable income
received towards providing taxable services under the category of “Pandal or Shamiana Service”
to their various clients by way of collecting certain portion of such taxable income in Cash and
not incorporating the said cash receipt in their books of accounts.. Thus, it appeared that M/s
Kamavati have willfully and knowingly indulged in evasion of Service tax by way of
suppressing and under-reporting their actual taxable income in the periodical ST-3 returns filed
by them during the period from FY 2014-15 to 2017-18 (up to June-17)

4, ACTION TAKEN ON THE INTELLtGEN‘(:E‘ GATHERED: -

41  Acting on the above intelligence, investigation was initiated against M/s Kamavati,
under the provisions of Section 67 of the CGST Act, 2017 read with Section 174 of the CGST
Act, 2017, and search was carried out in the presence of independent panchas at the office
premises of M/s Karnavati situated at, G-99/ 1177,; Shivam Apartment, Near Vyasvadi, Nava
Wadaj, Ahmedabad on 21-22/08/2019 under the reasonable belief that documents/records and
data maintained in digital form relevant to the investigation are available at the said premises.
4.2. During panchnama proceedings; Shri Ashish Sharma, Proprietor of M/s Karnavatl was
present at the above premises. Shri Ashish Sharma explained to the officers that M/s. Karnavati,
a proprietorship firm owned by him is engaged in providing theme based wedding lights, sound
systems/ music arrangement in various events classified under the category of “Pandal or
Shamiana Service” as defined under Sec. 65(105)(zzw) of the erstwhile Finance Act 1994.

4.3. During search proceedings, a pen drive was recovered from the possession of Shri Ashish

Sharma, Proprietor of M/s Karnavati. On being asked about the data in the pendrive, Shri Ashish

Sharma informed that the said pen drive ‘contained:the accounting data of their business for the

E.V.2014-15 onwards. The data in the pen drive was entered and maintained by the Accountant

of M/s Karnavati, Shri Daxesh Kadia on the directions of the proprietor of the firm Shri Ashish

Sharma. The data contained in the pendrive included the details of estimates given to all the

party for various functions organized by them, final settlement amount, details with the party,

details of cheque as well as cash receipts from various parties and other miscellaneous files were

stored in the pen drive. He also informed that the data available in the said pen drive contained

the details of their total taxable income. Part of which was reflected in their books of accounts

and Service Tax was discharged on the same. The pen drive also contained the details of un-

accounted cash receipts on which no Service Tax was paid by them. Subsequently, the officers

- ~-took the printouts of the relevant pages of the said pen drive and withdrew the same along with

_ ‘ "-‘bjc},l‘eg relevant records and the said pen drive from the office premises of M/s. Karnavati under

<. 4 . the‘reasonable belief that the same will aid in investigation of the case. The details of the

S ‘ documents withdrawn were mentioned in Form-GST-INS-02 annexed to Panchnama dated 21-
25.08/2019 drawn at the above referred office premises of M/s Karnavati.

N R A | During the course of investigation statement of Ms. Hirva Vyas, Back Office Worker,
Shri Daxes Kadia, Accountant and Shri Ashish Sharma, Proprietor of M/s Karnavati were
recorded under the provisions of Section 14 of the Ceniral Excise Act, 1944 read with Section 83

2



of the Finance Act, 1994 and Section 70 and 174 the CGST Act, 2017, on 22.08.2019. All
these three statements are discussed hereinafter.

6. Statement dated 22.08.2019 of Ms. Hirva Vyas, Back Office Worker of M/s
Karnavati :

A Statement of Ms. Hirva Vyas, Back Office Worker of M/s Karnavati was recorded on
22.08.2019 for analysis of the records withdrawn under panchnama drawn at their office
premises. In her statement, Ms. Hirva Vyas inter-alia stated that her role in the firm was to
prepare the bills/invoices on the directions of Shri Ashish Sharma. She used to hand over the
printed Excel sheets to the Accountant of the firm, Shri Daxes Kadia. She was not aware of the
final bill amount viz. cash amount and cheque amount and also not aware about taxation.

7. Statement dated 22.08.2019 of Shri Daxesh Kadia, Accountant of M/s Karnavati :

A Statement of Shri Daxesh Kadia, Accountant of M/s Karnavati was recorded on
22.08.2019 for analysis of the records withdrawn under panchnama drawn at their office
premises. In his statément, Shri Daxesh Kadia inrer-alia stated the following :

(i}  .Hewas the Accountant of the firm namely M/s Karnavati Light & Sound. His role
was to prepare the bills/invoices containing the details of Service Tax/ GST and these
bills are printed in the letter head of the firm. He was also responsible for maintaining
the books of account of the firm and also responsible for handling the cash in the firm.
He worked under the supervision and direction of the Proprietor of the firms, Shri Ashish
G. Sharma. . -

(ii) On being asked, he stated that he entered and maintained the data contained in
the excel sheets stored in the pen .drive withdrawn under Panchnama dated 21-
22,08.2019. . The details contained therein reflect the actual value of services provided,
details .of payment received in cash and/or cheque by M/s Karnavati etc. He further
stateed that in the said pen drive, the excel workbooks were maintained year-wise as well
as party wise and event wise. In each of the Excel Workbook, the worksheets were
prepared showing the details of a particular party/client. The total amounts shown in the
excel worksheet comprise of the Actual Amount, i.e. the total amount quoted by them.
The Final dmount, i.e. the amount finally received by them afier negotiation. The Bill
amount, ‘i.e. the amount for which inveices were to be raised and were to be considered
Jor payment of Service Tax/GST and the Difference (cash) amount, i.e. the amount, which
wqs received in:_cash' .and which was not taken into account for calculation of tax
purpose.” Such amount did not form part.of the Balance Sheet and no Service Tax was
paid against such amounts received in cash,

(iii)  On being shown the data of Karnavati Light and Sound for 2017-18, as available
in the pen drive seized under the Panchnama dated 21-22.08.2019 drawn at their office
premises situated at G-99/1177, Shivam Apartments, Nr. Vyasvadi, 132 Feet Ring Road,
Nava Vadaj, Ahmedabad, in a folder “KLS 2017-18", which had subfolder “(17-18) KLS
Receipt Summary”. The excel file “17-18 Receipt Summary Anand Montek”, from said
subfolder “(17-18} KLS Receipt Summary”, which was reproduced as under :

&y é"ﬁ?e;

,.<€‘

LAnand Decorators
! |l g, ta?
g’."f‘b A LG £y )
éq's’ H"uﬁm\arjy‘ 17-18 Cash received
gfk i Vi "Ma}_ﬁ?_ ¢j114a1 Final Billed S.Tax | Tot Bill | Bill Da
k> -'.e.'.‘r ‘*rm,’m hilne Value Amt., Amt. Amt. No, | Diffrence te | Vale
Mw xéprp /#0,125. ‘
q;},ﬁa ki 00 49,325.,00 - - 49325.00
outE” _Ma’ 183,250 | 136,175.0 25%30
kristo -17 | .00 7 J0,000.00 | 7,500.00 | 57,500.00 2 86175.00 )
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Monte | Jun | 88,250.

kristo 17| 00 §7,250.00 87250.00

Monte | Jul-| 36,400

kristo 171 00 36,400.00 36400.00

Monte | Aug | 5,800.0

kristo 1710 5,800.00 5800.00

TOTA 363,825 | 314,950.0 To | 265,00
L .00 0 50,000.00 | 7,500.80 | 57,500.00 264,950.00 tal | 0.00

(iv)  he explained the details contained in the above table which was reproduction of
an excel sheet seized under Panchnama dated 21-22.08.2019 drawn at their office
premises situated at G-99/1177, Shivam Apartments, Nr. Vyasvadi, 132 Feet Ring Road,
Nava Vadaj, Ahmedabad as under :

o) It was the summary of bills raised to and cash received from M/s Anand
Decorators for certain functions organised by them in Montekristo banquet towards
providing services in the year 2017-18. In the entry for the month of May 2017, the
Actual value of services provided by them was shown as Rs. 1,83,250/-, it was the amount
initially quoted by them for providing the said services 10 M/s Anand Decorators. The
Final value of said service was Rs. 1,36,1 75/- and it was the amount, which was actually
received from M/s Anand Decorators. Oul of the same, the Billed Amount of Rs. 50,000/~
indicated the amount for which invoice was raised and Service Tax of Rs. 7500/- was
charged on the said invoice. Thus the total invoice value worked oul to be Rs. 5 7500/-.
The amount shown under the column “Difference” is the difference of the total amount
received minus the amount for which invoice was raised and Service Tax on such invoice
value was charged. In other terms, the amount shown under the column “Difference” is
the cash amount received towards providing taxable services to M/s Anand Decoralors.
This cash amount was neither accounted for in their books of account nor Service Tax/
GST was paid on this amount;

(vi) Their firm has issued invoices to the clients only to the extent of the amouigts;which
are shown as Bill Amouni. No invoice is raised/fissued towards the considerations
received in cash and shown as Difference in the said excel sheets. The details of the
invoices, i.e. the amount received through cheque and shown as Bill Amount are further
vecorded into the books of accounts of the firm and the same are consolidated for
preparation of the Annual Audil Report/Balance Sheet; ;

(vii) Their firm is maintaining/recordingfthe paymerit received through cheque and
shown as Bill Amount in the said excel sheets in the books of account and discharge
applicable Service Tax/ GST on such amount. The firm does not record the payments
received in cash and shown as Difference Amount in the said excel sheets recovered from
the pen drive. The reason for maintaining the details of payments received through
cheque into the books of accounis is to present the said books of accounts to the Govl.
quthorities. Further, in order to evade Service Tax/GST, the cash amount received from
the clients are not reflected in the accounted data of the firm, as the said cash
transactions was not considered for payment of Service Tax/GST and no Service Tax/GST
has been paid on such unaccounted cash receipts;

(viii)  the details of total cash received by their firms namely M/s Karnavati Light &

Sound, M/s LED Solutions and M/s Karnavati Power Generator for the period from April

2014 to till date was maintained by him in the excel sheels stored in the above mentioned

pen drive, which was withdrawn under Panchnama dated 21-22.08.2019. -Further in

P token of correctness of the printouts of summary sheels taken from the excel sheets

N recovered from their pendrive and withdrawn under Panchnama dated 21-22.08.2019, he

b\ pul his dated signature on each of such printed sheets. With respect (0 cash receipt

N5, .\ during the said period, it was stated by him that the summary of the same were contained

! | in the printouts of the excel sheels firom the pen drive mentioned above. ‘He provided the
summarized details of cash received year wise during the said period : :




Year Karnavati- | Karnavati =~ { LED Total Service Tax
Light & Power Solutions Taxable /GST
Sound Generator ' Value
2014-15 31424479 ' 0 0 31424479 3884066
2015-16 | 9117881 , 0 0 9117881 1270577
2016-17 | 11205907 5971438 5747256 22924601 3438690
2017-18 28882161 3923967 4211239 37017367 6385496
| 2018-19 28695164 6073322 2526548 37295034 6713106
2019-20 3161148 481538 0 3642686 655683
TOTAL | 112486740 16450265 12485043 141422048 22347618

(viii) * He stated that in some of the cases, the amount was shown as cash receipt but
after re-negotiation with the clients bills/invoices, bills for part amount was issued
subsequently, wherein Service Tax/GST liability was discharged. Thus the above
mentioned Service Tax/GST liability stated by him was tentative and he assured to
calculate the exact Service Tax liabilily afier due consideration of all the facts.

8. Statement dated 22.08.2019 of Shri Ashish Sharma, Proprietor of M/s Karnavati :

A Statement of Ashish Sharma, Proprietor of M/s Karnavati was recorded on 22.08.2019.
In his statement Shr1 Ashish Sharma inter alza stated the followmg

(1) . He confir med that whatsoever was recorded in the Panchnama dated 21-
22.08.2019 drawn at the office premises of M/s Karnavati Light and Sound situated at G-
99/1177, Shivam Apartment, Near Vyasvadi, Nava Wadaj, Ahmedabad recorded in his
presence, was true and correct; :

(i) - He further confirmed that whatsoever was stated by Ms. Harvi Vyas, Back Office
Worker and Shri. Daxes of M/s Karnavati in their statement dated 22.08.2019 recorded
under Section 70 read with Section 174 of the. CGST Act, 2017 were true and correct. In
accepiance of the same, he put his dated signature on the same;

(i) He stated that, he is the Proprietor of the firm namely M/s Karnavati Light and
Q Sound. . All the business operations of the firm including accounting and taxation is being
done by him or by the staff members. of the firm under his supervision and directions;

(tv) . He stated that the entries recorded/maintained in the pen drive recovered during
search on 21-22.08.2019 were recorded and maintained by their Accountant, Shri
Daxesh Kadia, on his directions. The facts stated by Shri Daxes Kadia during his
statement dated 22.08.2019 were absolutely true and correct and he agreed with the
same. He further stated that the cash amount, i.e. the difference of Final amount and the
Bill Amount received from the clients were intentionally not accounted for in order to
evade Service Tax/ GST. As Shri Daxesh Kadia, had recorded and maintained the data
in the pen drive on his directions, and also being the Proprietor of the firm, he (Shri
Ashish Sharma) accepted his responsibility towards suppression of the fucts to the extent
that the gross amount received by their firm towards providing taxable services had not
been accounted for and the Service Tax/GST was been properly discharged on the gross
amount received fowards providing such taxable services:;

(v) On being shown the data of Karnavati Light and Sound for 2017-18, as available
the pen drzve seized under the Panchnama dated 21-22.08.201 9 drawn at rhe:r office
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“Bhavesh Decorators

Green | Mont | Actual Billed Tot. Bill Bili | Diffrenc
Leaves | h Value Final Value | Amt. GST Amt. No. | e
Date Vale
Manga 381300.
lya 1/2 811,300.00 811,300.00 430,000.00 | 77,400.00 507,400.00 00
Madha
v Farm - - - - 0.00 265,000.
Out 165538. 00
Door 165,538.00 165,538.00 - - 00
LED 599900.
Par 599,900.00 599,000.00 - - 00
- - - 0.00 265,000.
Total | OO
Cash = Cheque : Q
Date Value : - | Date | Value
16.10.17 194,000.00 500,000.00
1.3.18 200,000.00
TDS 4.300.00
TOTAL 394,000.00 Total 504,300.00
Cash Bill
Opening - Opening -
Cash Bill 1,146,738.00 Bill Amount -+ +507,400.00
Cash Received 394,000.00 Cheque Received 504,300.00
Receivable Cash 752,738.00 Receivable by Book 3,100.00 Q
[ Net Outstanding | 755,838.00 |

(vi)  Shri Ashish Sharma explained the deiails contained in the above table which was
reproduction of an excel sheet seized under Panchnama dated 21-22. 08.2019 drawn at
their office premises situated at G-99/1177, Shivam Apartments, Nr. Vyasvadi, 132 Feet
Ring Road, Nava Vadaj, Ahmedabad as under:

(vii)  He stated that, it was the summary of bills raised to and cash received from M/s
Bhavesh Decorators for certain functions organized by them in Mangalya party plot and
other party plots towards providing taxable services in the year 2017-18. Against the
event organised at Mangalya 172 Party Plot, the Actual value of services provided by
them was shown as Rs. 811,300/~ it was the amouni initially quoted by them for
'“Th providing the said services [0 M/s Bhavesh Decorators. ‘The Final value of said service
was also Rs. 8,11,300/-, which indicated that no further negotiation/reduction of rates

.. c' . E‘?G \
’::"}"qj %, Were there and the clients had given the initially quoted rates to them. Out of the same,
W7 \a® the Billed Amount of Rs. 4,30,000/- indicate the amount for which invoice were raised
fj'{», R find GST of Rs. 77,400/~ was charged on the said invoice. Thus the total invoice value
# {vorked out to be Rs. 5,07,400/-. The amount shown under the column “Difference " was
s the difference of the total amount received minus the amount for which invoice was
* T paised and Service Tax on such invoice value was charged. In other terms, the amount
shown under the column “Difference” was the cash amount received towards providing

S

6




taxable services to M/s Bhavesh Decorato,rs. This cash amount had neither been
accounted for in their books of account nor Service Tax/ GST had been paid on this
amount; '

(vi)  With respect to the total cash received by their firm, M/s Karnavati and
applicable service tax on the same, Shri Ashish Sharma showed his agreement with the
figures stated by their Accountant Shri Daxesh Kadia in his statement dated 22.08.20189.

9. OBSERVATIONS NOTICED UPON SCRUTINY OF THE DOCUMENTS
WITHDRAWN DURING THE COURSE OF PANCHNAMA PROCEEDINGS DATED
21-22/08/2019 (GST-INS-02):

9.1.  The documents withdrawn during Search dated 21-22.08.2019 and listed under GST INS-
02 of Panchnama dated 21-22.08.2019 drawn at the office premises of M/s. Karnavati were
carefully scrutinized and consequent to such scrutiny, certain observations have been made
which are summarized as under:

i M/s Karnavati is engaged in providing, taxable service under the category of “Pandal
O or Shamiana Service” by way of providing theme based wedding lights, sound
systems/ music arrangement in various events to their various customers/clients for
various social occasions such as marriage etc. and for this they were registered under
the provisions of Finance Act, 1944;

. * Shri Ashish Sharma, Proprietor. of M/s Karnavati manages the entire business
operations of M/s Karavati;

iii. M/s Kamavatihad been bifurcating their total taxable income into two parts viz. cash
and cheque. The amount received through cheques were recorded in their books of
accounts and applicable Service Tax was being discharged on the same and
corresponding ST-3 Returns have been filed by them duly incorporating the same.
However, they were not taking into account the cash amount received by them
towards providing taxable services and also not discharging Service Tax on such cash

O amount received by them;

iv. The details of the service provided to a particular party for a particular functions
organised by them was normally maintained in Excel sheets. A summary of all the
functions of a particular party/ particular venue was also maintained in excel file.

9.2 The scan copy of one printout of M/s Karnavati for the services provided by them to their
client “M/s Green Leaves Management Pvt. Ltd.” at the venue “Andaz Party Plot” is reproduced
below and explained in detail for better appreciation of the evidence :




},:' MNANME ¢ Groon Loovoes
BEill No. 1
SPLACI ¢ Andaz Party Plot :

by $:;I:l\l. DATE: Z1/037/2015

ITENM NANMNE QTY. RATE AMOUNT
500wit Halogen 30 100.00 3,000.00
1000wt Halogen 12 150.00 1.800.00
400wt Metal VWhite 135 <00.00 54,000.00
C:;QFPolnt 80 120.00 7.200.00
i F'x:u':_e. 11 200.00 2.200.00
ale 40 100.00 4,000.00
95mm Cabel 150mtr 150 30.00 <4,500.00
10mm Cabel 400mtr 400 16.00 %+.000.00

— 200 A Panc! Board = 1500.00 4,500,000

-
Total 85,200.00
Not Amount 85,200,000

7

9.3 In the above image, which is a reproduction of Excel Worksheet, the entries are described

below ;

(i) Name — It indicated the name of the clients. In the above scanned image sheet it is

“Green Leaves’.

(i)  F.Place — It indicated the venue of the function, where services are to be provided. In
the above scanned image, it is “Andaz Party Plot”.

(iii) Days-1It indicated the duration of the functions. In-the above scanned image, it is
not mentioned indicating it to be a one day function.

(iv)  Bill No. — It was a temporary number assigned for the functions held at Andaz Party
Plot in the F.Y. 2014-15 stored in that particular Excel File. These Bill Nos are

temporary in nature and are not unique, these are used for reference purpose only.

(v) Item Name, Qty, Rate, Amount — These indicated the description of the item required
for the particular event/function alongwith their rates, quantity required and the
amount (item wise). In the above scanned image, description of items like 500 Wt
Halogen, 1000 Wt Halogen, 400 Wt Metal White etc. are given.

(vi)  Total — It indicated the total estimated bill raised to the client for the particular event.

(vii) Net Amount—Itis the same as Total described above.

s e A &y N
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NN ‘ﬁ?,_a,',fuli'irther, all such bills issued for a particular client was then con
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/ f},_
Fun —
Sl’.' N . RN ' . . H .- Lo
0 Date: Function Place Amount Total Amount
1 21/03/2015 Andaz Party Plat 85,200.00
s 21/03£2015 ._Andaz Party Plof 51:475:00 zi:igg_‘gg
: 29/03/2015 Andaz Party Piot 1,280.00 1,280 00
Total 137,955.00
o7
9.5 In the above image, which is a reproduction of Excel Worksheet, the entries are described
below ;
@) Sr. No. ~ It indicated temporary Bill No. assigned to each event organised by the

(11)

clients.
Fun. Date — It indicated the date on'which'the function is held.

(i) F unct10n Place — It indicated the venue. Here the venue is “Andaz Party Plot”
(iv) _Amount — It indicated the estlmated amount for providing services in the given

v) .

0.6

functlon ,
, Total Amount Iti is same as Arnount

The prmtouts of aIl such Excel ﬁles(except the duplicate ones) available in the pen drive

were withdrawn under panchnama dated 21-22.08.2019 drawn at the office premises of M/s
Kamavati Light and Sound located at G- 99/1177, Shivam Apartment, Near Vyasvadi, Nava
Wadaj, Ahmedabad Year-wise summary worksheet for all such printouts containing details of
the taxable i 1ncome of M/s Karanavati were prepared for cross verification with them.

10.

Statement dated 16.1023.2019 of Shn Ashish Sharma Proprietor of M/s Karnavati :

And dnother Statement of Ashish Sharma Proprletor of M/s Karnavati was recorded on

16.10.2019. In his statement, Shri Ashish Sharma inter-alia stated the following :

() He certified and that the contents of the the pages numbered from 1 to 537 of the
made-up file listed at Sr. no. A18, A19 and A20 of the INS-02 appended with the
panchanama dated 21-22.08.2019 drawn at the premises of M/s Karnavati Light and
Sound, G-99/1177, Shivam Apariment, Near Vyasvadi, Nava Wadaj, Ahmedabad
containing printouts of relevant excel files taken out from his (i.e. Ashish Sharma’s)
pendrive seized during search under the said Panchnama are true and correct and the
data contained in the pages pertain to his firm M/s Karnavati Light & Sound. This data
was maintained by his Accountant Shri Daxesh Kadia, which give the details of all the
Iransactions pertaining to the services provided my his firm M/s Karnavaii Light and
Sound. The entire data is prepared in .xIs file format in pen drive by his Accountant, Shri
Daxesh Kadia on his directions. He further stated that, the entire file contains two sort of
documents, viz. bills and sales summary for each of their client. He explained each of the

e J“‘dav_g%ms one by one in the manner discussed below.
) T

lustrate the details available in the file, he referred to a printout placed page
aid file, whose scanned image is placed below :



/.'/ NANMIE @ Groon l.onvos
BHI No. T
F.PLACE : Andaz Party Plot FUN. DATE: 21/03/2015
oays: To:
ITENM NANME QT . RATE AMOLINT
S500wit Halogen 30 100.00 3,000.00
1000wt Halogan 12 150.00 1.800.00
400wit Matal VWhite 135 400.00 54,000.00
Plug Point (=1 120.00 7.200.00
VIF Fans 11 200.00 2,200.00
Z0" Pole <40 100.00 4,000.00
S5mm Cabel 150mtr 150 20.00 4,500.00
10mm Cabel 400mtr 400 10.00 <, 000.00
— 200 A Pancel Beoard a3 1500.00 4,500.00
-
Total 85,200.00
Net Armount 235.,200.00
.W
[

(iii)  He stated that This was an estimate bill that they prepared to give to their client

an idea about how much their services would cost for a particular occasion. This bill,

as reproduced above was raised in favour of M/s Green Leaves Management Pvt. Lid. in
respect of a function organised by them at Andaz Parly Plot on 21.03.2015 for their
client. In this case, they had provided the services of light decoration and the estimate
given lo the client M/s Green Leaves Management Pvt. Ltd. was of Rs. 85,200/-.

(iv)  All such estimale bills were issued for a particular client was then consolidated in

a summary sheet, which is as given below :

i 3
Fun
Sr. No. ) i
Date: Function Place Amount Total Amount
1 21/03/2015 Andaz Party Plot 85,200.00 "85,200,00
2 21/03/2015 Andaz Party Plot 51,475.00 51,475.00
i. 29/03/2015 Andaz Party Plot 1,280.00 1,280.00
Total =~ 137,955.00

ol

(v)  The above type of summary sheets contained details of services provided by them

R 10 a particular client / for a particular venue. As can be seen from the above summary
oy :’f’ By ',ﬁsheet, they had provided services 10 M/s Green Leaves Management Pvt. Lid. for some
fj“\{*'\ oo Junctions organised by them at Andaz Party Plot. He could relate the above sheet with
GRS By Ms Green Leaves Management Pvt. Lid., though their name did not appear on the

Lt A-__.c‘fbove sheet, as this sheet was saved in .Xis file name. They prepared the summary
- sheets because it gave them the details of the services provided to their clients on a

7 particular date at a particular venue for the respective estimated value.

give the actual consideration received by them

(vi) The bills as shown above did not
the particular period, they used o send this

towards providing the services. After

10
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summary sheet to their clients and the amount to be received were finalised mutually
with the clients.

(vii) With mutual consent of their clients, they received certain portion of the taxable
income in cash for which they did not raise proper bill/invoice. They issued proper
bill/invoice for the amount which was received by them through cheque only. The
amount received through cheques were accounted for in their books of accounts and
Service Tax was discharged on the same properly;

(viii) The details of estimates given to their clients, summary of bills, details of cash
and cheque received, accounting details etc. were stored in the said Excel files.

(ix)  He explained the process of managing details of cash as well as cheque as under :

(a)  The excel sheets containing the details of events/functions were managed in the
Jormat mentioned above. The party-wise/venue-wise summary of individual functions
were recorded in the excel sheets to get a consolidated details of the work done for a
particular client. The detailed sheet and the summary sheet as explained above contain
the estimafed amount given by them to the party. It did not give the actual amount
received by them from the parties.

(b)  The final settlement with their clienis were normally done on yearly basis and the
details were recorded in Excel files as Receipt Summary. In the receipt summary the
details of finally settled amount, ie. the final amount to be received by them from the
client was given. The amount which was to be received in cash and the amount which
was 1o be received through cheques and for which proper bills were to be raised were
also mentioned in these receipt summary sheets;

(x)  In the Receipt Summary, the details of final settlements with their clients were
recorded in Excel sheets. One such Receipt summary raised by them to M/s Green
Leaves Management Pvt. Ltd. which was placed at page No. 391 in file A/19 of GST
INS-02 of Panchnama dated 21-22.08.2019 drawn at their office premises, whose image
is placed below was explained by him :

11



391

Gireen Leaves
Amonn! Recewvable

{Green Leaves NMonth  [Value Billed AmL 5. 7ox Amt. | Tot. Bill Ami. Bill Mo. [Diffrence value GLM DT Cush
“Andnz, Apr-15 43787000 | 10771100 | 15,080.00 | 132.791.00 B[ 340159.00 401870 294,159.00
‘Red Earth Apr-15 95.020.00 52,200.00 7,308.00 59 308.00 3| 4282000 90650 3345000
YMCA Lawn ApT-13 75,460.60 16.616.00 | 232800 | 1895400 7 R3341.00 24020 7.394 00
YMCA Banquet Big |Apr-13 30129000 | 32668200 | 4573500 | 372.417.00 7| -32462.00) 295560  131.022000
Red Eanht May-15 TRIG000 | 7100700 | 994100 | 8051800 B 27953.00 $3500 12,583 00
YIMCA Lawn Moy-15 305.810,00 | 170638 00 | 23.891.60 [ 194.53900 3 139162.00 242260 7161200
VMC A Banguet Big_[May-15 | 9535000 | 121.346,00 ] 17.002.00 | 1384200 T -26006.00 90040 131,306 00y
YMCA Fawn Jun-13 3.360.00 - - 386000 0 .
YMC A Banquel Big [fun-15 337980001 | 25511800 | 3571700 | 290.835.00 T 713800 217980 17.138.00)
YMCA Banquel Big [Jul-18 73,675.00 75.068.00 | 1063600 | 86.604.00 24| -2293.00 T3S (249300
YMCA Banquet Big [Aug-13 146,620.00 - - 1462000 135780 135.780.00
YMC A Ganquet Big_|Sep-15 57,975.00 . - $7975.00 88975 BRY7A00
Red Eailh Oct-15 5170000 2142000 | 299900  24.419.00 36] 40280.00 30200 37.780.00
Andaz Del-15 36210000 | 14500000 | 20.286.00 | 163.18600 23] 11720000 205680 60.750.00
YVC A Banquel Big [Oct-15 125.700.00 | 110.000.00 | 1540000 | 12510000 78] 18700 00 125700 18.700.90
YU A Lavn Oul- 15 0940000 | 6500000 | 9.t00.00 | 74.100.00 39 134400.00 §S0000  R5.000 00
Andar Nue-15 EI03000] 399.61200 | S793a0n | 137356 00 33 119958.00 A13930 2B 00
Red Earth Mov-15 140.520.00 42,5350 6.163 00 48.703 60 32 106985.00 B4l 42 40590
YMC A Banquet Big [Nov-13 15%,400.00 35.000.00 | 797500 | 6297500 301 10340000 G 35,400 00
YVUA Lawn Nov-1% 64.360.00 3200000 | L6H.00 | 3669000 51)  32360.00 15000 3000 60
\ndaz Deo 15 | 1.163.680.00 | 330.000.00 | 47.850.00 | 377.850.00 37| 834680.00 RIZ1M0 498,120 06
wlBah o |Deeis | T 66285006 | 175.000.00 2537500 | 200,375.00 s8] a27890.00 SBI00 10694080
YMCA Banguel Big |Dec-13 13935000 | 175.000.00 | 2557500 | 20037300 §0] 26429000 252545 T1SASL0
YMCA Lawn Cec-15 §65.795.00 | 320,000.00 | 46.400.00 | 366.400.00 59| 335793 00 629370 309,370.00
Anda7 Jan-16 390,865.00 | 26500000 | 4132500 | 32632300 65| 255865.00° 499575 214.675.00
Red Eanh Jan-16 $39.56000 | 16500000 | 23,92500 | 18892500 65| 373360.00] 526490 1361,490.00
¥MCA Banguet Big |Jan-16 11636500 | 251.000.00 | 3639300 | 28739300 . 62 13413500 113425 {137.57500)
YMUA Lawn Jan-16 35700000 | 20500000 | 4279500 | 330.775.00 | _ 63| 6240040 347400 62.40000
Andaz Teb-16 |GRI037.082005] _ 6500080 | 1232500 97325001 67| 93288200 903.640.00  RIRAH 00
Red Ezrih Febe10 34137000 | 5500000 797500 6297500 68| 286370.00 322010 26751500
YMU A Banquet Big Feb-16 33195000 §5.000.00 13,775 00 108.77%.00 70 149330 Q0 269730 L 00
YMUA Lavn teb-16 344,470 U0 7500000 | 1087500 |  B5.875.00 &  169476.00 202296 127,290 0
Andaz Mer 16 325,720 00 . - 475720 00 10120 410.126.00
Red Eanth Mar-16 198 850,00 . - |7 193850.00 106750 196,750.00
VMCA Banquat Big [Mar-16 75.790.00 - . 75750.00 7100 7215000
YMC A Lown Mar-16 27,805.00 - - 27305.00 27805 2730500
TOTAL T 10,813,532 1313873 £26.520 | 5000333 6430659 (T sBiLTT )

(xii)  The content of the above was explained by him as under :

This was a Receipt Summary of M/s Green Leaves Management Pvt. Ltd. As per
the said sheet, they had given estimated bills of Rs. 1,08,13,532/- for the services provided
10 M/s Green Leaves Management Pvt. Ltd. in various events/functions in the F.Y. 2015-
16. Out of the same, proper bill/invoice for Rs. 43,73,873/- was raised by them and
Service Tax of Rs. 6,26,520/- was charged on the said bills. Thus the total billed amount
was Rs. 50,00,393/-. Out of the total outstanding amount of Rs. 64,39,659/-, the final
seltlement was made af Rs. 50,11,777/- and this was the amount received by M/s
Karnavati in cash from M/s Green Leaves Management Pvt. Ltd,

(xiii) ~ Shri Ashish Sharma further explained the corresponding final settlement data
received from M/s Green Leaves Management Pvt. Ltd. which was also available in the
same file withdrawn under panchnama dated 21-22.08.2019 at page No. 395. Scanned
image of the same is placed below :
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Green Leaves Management Pvt. Lid.
Or 220472018
shishhini ¢ lohtineg darafl i1 2015 to farch 201
Pt Pl o Eardeu{Toatail] [EPugment: g&y_quo_:, EChoquermanl
s R LY sttt e s ot e ]
e 422971 295660 3.20682 45735| 172497 [oaoorrors| ooomss | 327 vas]  esaq
Ape-15 : 10.853| {20mv2058] vor53s | 10.00.000 332 7 204
YHCA Lawn 3| zagzo|  1eozs] z3za|l reess 000, ;
s 120.506]  ooeso| w2200 7a308] sosoal {tomazote] coriss | 10.00.000]  1.04e 38.450
e | 514100 agisrol 107711 1scso] sz2.191| {szozz0is| oorter | sonow| 2 [ 2evise
anye1d t26.629|  oo.040| 121926 17.003| 138948 {o7ov20is| povzee 5.m.uuc| 2.429 31,406
oo . daeges| 247200 vsoces| z3ser] 1ossao] [ormemors| oovzer | soooce] a4 71612
A 1eo.29¢e]  sasecl  ricor| osu|  anses] [21042008| covz7a | scooce] 14z 12.583
;::u::l asa2sr  2a7680) 25 vip] s esv| zo0m3n 2.551 F18
ﬁ.& 1.04 564 rage raess| 10.620] @560 150 7.483
ag38 rosor] 139,780 0 o o 1.35 780
:::;J:l 1,27 107 88,975 ¢ 0 o 20975
Jars 293082 2os680] 1e4000] 20288] 185188 1449 60,720
oas +83857 1Pe.7c0]  1.10.000 ls.x:uut 1.25.400 1100 18700
v | 21128l vsoeod]  esaoo e_mnl 74,100 650 5,000
— Bas7  s9ze0l  vaze| zees| 2ssvg 214 37 780
i prigted 9.19900] 543930 3@v0i2] 57.0a3) 457558 2905 244918
&"'L:_ 1.57 71s] 1.0 400 sso00|  rers|  eror 550 $5.400
[ hav."s 5 : 0 3.000
s saozel  ascoo| 32690 aeto] asmen X
e 121303 magael 40535 s.mal 28 702 425 42 205
Doc-ts vigsaes| srsamd o000 4r.asul 3.77.850 3.300 498 120
Dec-ts Ny o - 750 77 545
ssa7rg]  zsesas]  vvoce zs.a:sl 200,375, 175
Banguaol
f’,‘;fé: 8.95300F 620300 3.20000) 45460 3.66.400 3.200] 3.05.370)
e | saasa| seven| rsom| esars| zeoars|| 1750 4,06,800
il 7-3821|  asasrs| 2asoonl avazs| azsaes| | 2250 7 14675
e 1. ve20m8| 113428) 251000 s620s| 287308 280) [ .1arses
e siussr|  3srecc] 205000 a2rve| 33778 2550 62.400
, (:;"‘;_:.‘fm r2.129| sz2eawa| 185000 2a528] 1eBo2s 1650 361480
Fen ol 120091s  aoteso| esooo| 12338’ erazs ‘ ’ &50 13,640
" I'ry
(f::é;:. 265328 260030  95000] 13775 08775 250 1.74.739)
e 288.085| 202200  rsocol soars| esars 750 1.27 250
e te | asoctal azzow|  ssosol revs| sasus| [ 550/ | 267om
o 5.05.828)  4.10,120 .0 o | of | acam
é‘:ﬁ:;: + 93,129 72199 a o o 72190
Ny 19721 27 805 o o a 27.808
Hor 16 " vasrso] - : ' ¢ 1.98,750)
Reret Eartr 1 2810 ~ r95 ’:'? . ‘ﬂ @ - .
T4 Yo [ 13457000 9305650 43.73.573 6.20.520] 50.00.393 azzraas] szam| | soanary
- !
S00.008] 23 1177515 « [(amivaar txayes " [75,17.0m1)
A 5.00,600] 13/ 322215
! l{, 5,00,000] 12702/201G [@ulstanding by heok [ §,20.847]
v 16,000| 05/03/161€
” I~ 0,000 wasFzoom [ Crah il [ 50,11,747]
C;f‘" yrd 15.80,000]  Tatal . ;
e ‘ [ Cach Advance _ [ 15.,50,000]

'

ooy dnrmmdim s T am as s aal

(xiv)  He stated that in the first column under the head "Lighting Income”, the amount

charged by M/s Green Leaves Management Pvt. Ltd. (M/s GLM) was reflected, which was

Rs. 1,34,57,000/~. The “Lighting Expense” column indicate their expense, i.e. income of

M/s Karnavati, which was Rs. 93,85,650/- This was the amount received by M/s

Karnavati afier final settlement. Though the initially quoted amount to M/s Green Leaves

/g%Ma%emem Pvt. Lid. during the year was Rs. 1,08,13,532/-, M/s Karnavati had received

&ﬁ:’; . ,3.02?5)')@0, . 93,85,650/- fiom them after final settlement. Out of this amount, proper invoices

b’bwc."%;‘ 0/~Bs; o!.l\& 73,873/- was issued to them alongwith Service Tax of Rs. 6,26,520/-. Thus the

R0 N ot r’:}b:??i) amount was Rs. 50,00,393/- The details of payment received in cheque

< gongwilh cheque No., Cheque amount and TDS details were also given in the above

S {{'3@3!'/3: he figures under the column “Difference Exp. Bill” was the amount of cash to be

' 'ir'éggz‘i.‘fed by M/s Karnavati from M/s Green Leaves Management Pvt. Lid.  The total
< Fabiount of cash for the F.Y. in the above sheet was Rs. 50,11,777/-.

W

(xv) it was further stated that the receipt summary was made normally after the
completion of the financial year and the total cash received during the year was reflected
in the receipt summary only. Any amount shown less or oulsianding in the receipt
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summary was nol received by them, as this was the final settlement with the party for that
particular financial year

(xvi)  M/s Karnavati used to give initial estimate 10 their clients on the basis of their
requirement and based on the venue. However, during final sefilement, deductions were
made by the parties on account of deficiency in service or re-negotiation of rates and for
various other reasons and hence they do not receive the total payment as quoled by them
initially. That’s why the total amount received by them was lesser than that of the initial
total amount.

(xvii)  Shri Ashish Sharma was shownthe year-wise worksheet for the F.Y. 2014-15 to
2017-18 (Upto June 2017) prepared on the basis of the printouts kept in the file A/19 of
GST INS-02 annexed to Panchnama dated 21-22.08.2019 drawn at the office premises of
M/s Karnavati (Except the duplicate entries), wherein details of services provides by their
firm at various venues on different dates were entered, Shri Ashish Sharma carefully
verified each and every eniry of the same and afier being satisfied that the said worksheet
reflects the exacts details (excepl the duplicate entries) of the services provided by them
during the period from 2014-1 5 10 2017-18 (Upto June 2017) with the estimated values
quoted by them. Based on the data available with them, he identified the name of the
parties to whom the services were rendered and mentioned their name in the said
workbook. Further afier entering the said data, a printout of the same was taken and as a
token of its correctness and genuineness he put his dated signature on each page of the
printouts of the said worksheel. : : o :

(xviii) He further stated that, his firm M/s Karnavati raised invoices/bills for part
amount received from the clients for which payment was received ihrough cheques and the
remaining amount as per final settlement was received by them in cash. The amount for
which proper invoices/bills were vaised and which were received through cheques were
reflected in their books of accounts and applicable Service Tax had been paid on such
amount and the same were reflected in their ST-3 Returns. The year-wise- details of
Service Tax paid by them for the FY 2014-15 to 2017-18 (Upto June 2017) was given as
by him under : : : :

(Amt. in Rs.)

As per Sales Ledger As per ST-3 Returns Difference
F.Y. Value S Tax Value S Tax Value S Tax

2014-15 27946743 3454217 | 27946743 | 3454217 0l 0]
2015-10 20062377 2870166 | 20062377 | 2870161 ) J
2016-17 25013650 3747493 | 25013651 | 3747494 -1 -1
2017-18 7624210 1143631 7624210 | 1143631 0 0
(Apr-Jun) ‘

Total 30646980 | 11215508 | 80646981 11215503 -1 5

(xix) He further stated that, with respect to the consideration received by them in cash,
it was stated by him that the cash-amount was. nol taken into their books of accounts and
the same had not been considered for the. purpose of calculation of Service Tax and

Service Tax had not been discharged by them on the same.

(xx)

el

3
-'\‘3’

Ak

KT

5

On being asked, Shri A
M/s Green Leaves Managemeni
following amount of un-
Receipt Summary on whic

accounted cash f

14

shish Sharma stated that two of their major clients were
pPvt. Ltd. and M/s Poojan Decorators. They had received
om them, which was also reflected in their
h Service Tax had not been discharged by them :

e
RN

(Amdt. in Rs.)
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Name of the party | 2014-15 | 2015-16 | 2016-17 |2017-18 Total
: . (Apr-Jun)
Green Leaves - 788909 | 5011777 | 1991103 303810 8095599
Management Pyt
L.,
Poojan Decorators | 6814694 | 2425000 | 3440000 650000 13329694
- Total 7603603 | ..7436777 | 5431103 953810 21425293

(xxi)  On being asked, Shri Ashish Sharma $tated that the un-accounted cash receipt by
their firm M/s Karnavati Light and Sound during the F.Y. 2014-15 (0 2017-18 (Upto June
2017} were reflected in the party-wise receipt sumiaries prepared for each financial
year. These receipt summaries show the final settleinent amount with the parties and the
- final amount received by them in cheque as well as in cash. In the cases, where no receipt
summary was prepared by them, the amount quoted by them was the lotal consideration
~_received by them firom the clients inclusive of Service Tax. QOut of which, the cash
~ received was the difference of their estimated figures given to the party and the bill

- amount (inclusive of service tax) as per the invoices raised by them.

C) .- ,’_’ (xxii) Accordingly, Shri Ashish Sharma calculated the un-accounted cash receipt of his
Sfirm M/s Karnavati Light and Sound diring the F.Y. 2014-15 to 2017-18 (Upto June
2017. Year-wise summary of the same was given by him as under :

(Amt. in Rs.)

Y. | Amount as | Amount as | Cash Diff. of amount | Unaccounted
- | per Excel | per Sales received as | of Excel sheet cash receipt
Sheet Register per final and Sales
seltiement Register (In case
‘shown in where receipt
receipt sunmary not
summary available)
2014-15 34282544 8536376 788916 | 21061867 21850784
2015-16 36292830 7863873 10221405 10922389 21143794
2016-17 ' 47839574 15856703 | - 12921943 10025070 22947013
O 2017-18 | 5845029 445600 ( . 2138909 | 2564622 4703531
(Upto :
Jun'l7) o ‘
TOTAL - | 124259976 | 32702552 | . 26071173 44573948 70645122

(xxiii} He further accepted that the above amount of Rs. 7,06,45,122/- was the amount of
un-accounted cash receipt by his firm M/s Karnavati Light & Sound for providing
taxable services during the F.Y. 2014-15 to 2017-18 (Upto June 2017) on which no

service tax had been paid by them.

(xxiv) He further stated that the initial estimate given lo the party was not the total
amount received by them. Af the time of final settlement, reduced amount was received

by them.

(xxv) On being asked about any Credit note or any other document evidencing the

reduction by the party is maintained by him, Shri Ashish Sharma state that he had
. BT Wy ; A .
Awmtructed the Accountant fo maintain documents to keep track of the reduction made by

—

o Nz, thiy parties. But al the time of recording the statement he was unable to produce any of

Fud

%s';ﬁc 1 documents. However, he assured to submit the same if found available.

P
__‘_“ﬁd"" ‘gé%cvi) On being asked about the Service Tax liability on the said un-accounted cash
T 9% receipt, Shri Ashish Sharma stated that the above mentioned un-accounted cash amount
of Rs. 7,06,45,122/- was the gross amount received by them and jfor the purpose of
calculation of Service Tax the same should be treated as inclusive of Service Tax.
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However, he assured to pay the applicable Service Tax liability on the above mentioned
un-accounted cash receipt al the earliest along with applicable interest and penally.

11. ANALYSIS OF THE STATEMENTS OF SHRI ASHISH SHARMA DATED
16.10.2019 XN CONSONANCE OF DOCUMENTS AVAILABLE ON RECORD :

11.1  On the basis of the statement of Shri Ashish Sharma and on scrutiny of the documents
withdrawn during search, it is observed that M/s Karnavati used to record all their business

transactions in the following form :

(1) In the excel sheets they used to record the estimated bills of services to be provided to
a party at a particular venue on a particular date along with the requirement of the
clients, viz. no. of light, sound system etc. with corresponding quantity, rate and
amount.

(i)  Such excel sheets were further summarized in another excel sheets venue-wise or
party-wise. The summary sheets thus prepared gave the summarized details of the
services provided by M/s Karnavati to its clients on a particular Financial year.

(iiiy  Final settlement with the parties were recorded in another excel sheets, wherein the
details of amount quoted, function wise/month wise, were mentioned along with the
details amount to be received in cash or cheque. The details of finally settled amount
was also mentioned in somie of these sheets. These sheets also containhed the details
of outstanding payment after final settlement.

12.  Investigation at clients’ end of M/s Karnavati Light and Sound : -

With a view to confirm the modus operandi adopted by M/s Kamavati to evade the payment of
service tax the investigation was extended to their major service recipients, viz: M/s Gteen Leaves
Management Pvt. Ltd and M/s Poojan Décor. by way of issuance of summons to them for recording
their statements. A statement of Shri Pinkal Dandwala, Director of M/s Green Leaves Management
pvt. Ltd and Partner of M/s Poojan Décor was recorded on 16.10.2019. In his statement Shri Pinkal
Dandwala confirmed the content of the statement dated 16.10.2019 of Shri Ashish Sharma in respect

to the references made by him about M/s Green Leaves Management Pvt. Ltd. and M/s Poojan

Decorators.

13. OBSERVATION

13.1 The worksheet prepared on the basis of the printouts of the excel sheets withdrawn under
panchnama dated 21-22.08.2019 were got verified from Shri Ashish Sharma, Proprietor of M/s
Karnavati during his statement dated 16.10.2019.

13.2. In his statement, Shri Ashish Sharma stated that at the time of final settlement certain
deductions were made by the party. -He also stated that the outstanding amount shown in such
final settlement sheets were never received by them. However, he failed to produce documents
with respect to any such reduction in the billed amount.

13.3  In this regard, as per St. No. 3(a) of Point of Taxation Rules, 2011, the Point of taxation

would be “the time when the invoice for the service provided or agreed to be provided is issued”.

In the instant case, the initial estimated bills raised by M/s Karnavati to their clients showing the

details of services to be rendered, are issued for the taxable services to be provided by them.
7 - Though proper invoices for all the amount shown in these estimated bills were not-issued but
! i Ge.%izgce these bills reflected the total amount of taxable services to be provided by M/s Karnavati to
T, *{G-,—{t{l;éir clients and contain all the details as required in proper invoice, except the tax component,
! i ‘ﬁ?thﬁ:i may be considered as invoices towards providing taxable services by M/s Kamavati and
STt _,;"_:'efsgj;‘—yice tax is leviable on all such bills.
e /‘: 434  Further, Shri Ashish Sharma stated that they had not received the outstanding amount
-,:'shown in the final settlement sheets. In this regard, it is observed that no credit note was
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available. on record or was recovered during search on 21-22.08.2019 at their office premises
towards reduction of such amount.. Also at the time of recording his statement on 16.10.2019, he
failed to proeduce any such document, Hence the contention of Shri Ashish Sharma, Proprietor of
M/s Kantvati towards lesser receipt amount on final settlement did not appear to be justified
and they Wwere liable to pay Service Tax on the total amount for which the estimated bills were
raised by them after allowing the deductions to the extent of service tax already paid by them and
reflected in their ST-3 Returns.

13.5 During his statement dated 16.10.2019, Shri Ashish Sharma had stated that they have
discharged the service tax liability as shown in their books of account/sales registers and have
filed the periodical ST-3 Returns duly incorporating the same. The same was verified from the
records and found to be correct.

14. LIIEGAL PROVISIONS

It #vould be prudent to discuss some important legal provisions relevant to the case before
coming tofa conclusion in the extant matter:

14.1 Se!ction 65B (44) of the Finance Act, 1944 defines ‘service’ as any activity carried out by
a person for another person for.a consideration, and not falling under the categories of activities

O stipulatedlunder Section 66D of the Finance Act, 1994. The term ‘service’ also includes declared
services s ipulated under the provisions of Section 66E of the Finance Act, 1994,

Frc{Jm the above -provision it is clear .that services provided in this case are taxable
services aé the same are not covered under Ncgatlve Llst of activities as stipulated under Section
66D of the Finance Act, 1994,

14.2- SeLtlon 67 of the Finance Act, 1994 lays down-the provisions for valuation of any
taxable seTvmes and the same is as glven beIow

SECTIOII 6'7. Valuation of taxable services for chargmg service tax. —

(1) Subject to the provisions of this Chapter, where service tax is chargeable on any taxable
service with reference to its value, then such value shall, —

(i)l in a case where the provision of service is for a consideration in money, be the
gross amount charged by the service provider for such service provided or to be provided

Q by |h1rn

(11) in a case where the provision of service is for a consideration not wholly or partly
coﬂlsmtmg of money, be such amount in money as, with the addition of service tax
charged, is equivalent to the con51derat10n

(ilf) in a case where the provision of service is for a consideration which is not
asIrtainable, be the amount as may be determined in the prescribed manner.

(2) Where] the gross amount charged by a service provider, for the service provided or to be
provided is inclusive of service tax payable, the value of such taxable service shall be such
amount as, with the addition of tax payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount received towards
the taxable service before, during or after provision of such service.

(4) Subject to the provisions of sub-sections (1), (2) and (3), the value shall be determined in
- —mSuch manner as may be prescribed.
/'_,' -al E)v X o

any amount that is payable for the taxable services provided or to be provided;

(ii) any reimbursable expenditure or cost incurred by the service provider and
charged, in the course of providing or agreeing to provide a taxable service, except in
such circumstances, and subject to such conditions, as may be prescribed;
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(iii) any amount retained by the lottery distributor or selling agent from gross sale
amount of lottery ticket in addition to the fee or commission, if any, or, as the case may
be, the discount received, that is to say, the difference in the face value of lottery ticket
and the price at which the distributor or selling agent gets such ticket.

() [****]

(c) “gross amount charged” includes payment by cheque, credit card, deduction from
account and any form of payment by issue of credit notes or debit notes and book
adjustment, and any amount credited or debited, as the case may be, to any account,
whether called “Suspense account” or by any other name, in the books of account of a
person liable to pay service tax, where the transaction of taxable service is with any

associated enterprise.

In view of the above provisions, the total consideration received by the noticee in
cash from their clients for providing taxable services is required to be added to the
consideration they received through cheque to arrive at the actual taxable value.

14.3 Section 68 of the Finance Act, 1994 stipulates that every person providing taxable
service to any person shall pay service tax at the specified rate within prescribed period.

14.4 Section 70 of the Finance Act 1994 read with Rule 7 of the service Tax Rules, 1994
specify that every person liable to pay the service tax should himself assess the tax due on the
services provided by him and file correct and proper prescribed returns.

14.5 As per Sr. No. 3 (a) of “The Point of Taxation Rules, 2011, the point of taxation in the
instant case is the date of issuance of the estimated bills raised by M/s Kamavati towards
providing taxable services to their clients, which covers the details of the total taxable income of
M/s Karnavati. '

14.6. Thus, from the documents, statements and legall proviéions mentioned here-in-above, it
appeared that M/s. Karmavati is liable to pay Service Tax on the entire income received by
them as per the estimated bills raised by them, which also include the income shown in their
Sales Ledger during the period from April, 2014 to June, 2017 after deducting the Service
Tax liability already discharged by them and reflécted in the periodical ST-3 Returns filed by
them. | ' o ' '

14.7. Relevant provisions under:‘Thé \ant_ral Goods and Serviée Tax Act, 2017: .

Repeal and Saving

Section 174,

(1)

(2) The repeal of the said Acts and the amendment of the Finance Act, 1994(32 of 1994)
(hereafter referred to as “such amendment” or “amended Act”, as the case may be) to the
extent mentioned in the sub-section (1) or section 173 shall not—

(a) revive anything not in force or existing al the time of such amendment or repeal, or

(b) affect the previous operation of the amended Act or repealed Acts and orders or
anything duly done or suffered thereunder; or

(c) affect any right, privilege, obligation, or liability acquired, accrued or incurred under
the amended Act or repealed Acts or orders under such repealed or amended Acts:

o ~~._ PROVIDEDthat any tax exemption granted as an incentive against investinent through a
o o g-,i-_‘.’:f-,f"y.}}’lo{ificatio;q shall not continue as privilege if the said notification is rescinded on or afler
' /":g-?he)appointed day; or

ko
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(d)} affect any duty, tax, surcharge, fine, penalty, interest as are due or may become due or
any jforfeiture or punishment incurred or inflicted in respect of any offence or violation
commitied.against the provisions of the amended Act or repealed Acts; or

" (e)iaffect any invéstigation; inquiry, verification (including scrutiny and audit), assessment

proceedings, adjudication and any other legal proceedings or recovery of arrears or
reinedy in respect of any such duty, tax, surcharge, penalty, fine, interest, right, privilege,
obligation, liability, forfeiture or punishment, as aforesaid, and any such investigation,
inquiry, verification (including scrutiny and audit), assessment proceedings, adjudication
and other legal proceedings or recov;er}'f of arrears or remedy may be instituted, continued
or enforced, and any such tax, surcharge, penalty, fine, interest, forfeiture or punishment
may be, ,l.evied o_r!"imposed as, if _g‘hese Agf,s_; hg;;[ not been so amended or repealed;

() affect any proceedings \including that relating to an appeal, review or reference,
. instituted before on, or affer the appointed day under. the said amended Act or repealed
. Acts and such proceedings shall be continued under the said amended Act or repealed Acts

14.8

15,

15.1.

as if this Act had not come into force and the said Acts had not been amended or repealed.

(3) The mention of the particular matlers referred to in sub-sections (1) and (2) shall not be
held to prejudice or affect the general application of section 6 of the General Clauses Act,
1897 (10 of 1 897) wzth regard to the eﬁ'ect of r epeal

Mtsce!laneous T 1 ans:tton al Provisions

Section 142 (8) (a) w/aere in pursuance of an dassessment or adjudication proceedings
instituted, ‘whether before, on or afier the appointed day, under the existing law, any
amount of tax, interest, fine or penalty becomes recoverable from the person, the same
shall, unless recovered under the existing law, be recovered as an arrear of tax under this
Act and the amoun so recovered shall not be admissible as input tax credit under this Act;

Qutcome of the Investigaﬁnns/Cdnclusion:

In view of discussions made in the foregoing paras, the evidences recovered and brought

on record, statements. dated 22.08.2019 of Shri Daxes Kadia, Accountant and statement dated

that;

()

(i)

(i)

22.08.2019 and 16.10. 2019 ‘of Shri Ashish Sharma, Proprletor of M/s Karanavati, it appeared

M/s. Kamavati are engaged in providing taxable services of theme based wedding lights,
sound systems/ music arrangement in various events classified under the category of
“Pandal or Shamiana Service” as defined under Sec. 65(105)(zzw) of the erstwhile
Finance Act 1994.

In order to show their compliance to‘..vards Service Tax, M/s Karnavati have been
discharging their regular Service Tax liability and have filed their ST-3 Returns upto
June 2017.

They have been evading service tax by way of receiving part payment towards providing
taxable services in cash and part payment in cheque. The amount received through
cheques were reflected in their books of account and service tax liability was discharged
on the same and corresponding ST-3 Returns were filed. the amount received in cash
were not reflected in their books of account. They have evaded service tax by ‘way of
not paying service tax on such un-accounted cash receipt.

Merely comparing their Service Tax compliance in comparison to their regular Service
Tax liability would not have revealed the modus adopted by them for evasion of Service
Tax. It is due to the search operation carried out by DGGI, AZU on 21-22.08.2019 at
the premises of M/s Karnavati and withdrawing the details of unaccounted cash from the
pen drive of the proprietor, Shri Ashish Sharma, then only their modus for evasion of
Service Tax were revealed.
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(v)  As they have failed to discharge their total Service Tax liability on their entire service
income (Regular Service Tax liability as well as the additional liability detected during
investigations), the same is required to be demanded and recovered from them.

(vi) In his statements dated 99.08.2019 and 16.10.2019 Shri Ashish Sharma, proprietor of M/s
Kamavati has confirmed and admitted the suppression made by them by way of not
including the unaccounted cash received towards providing taxable services into their
regular Service Tax liability and thereby evasion of Service Tax during the period from
April 2014 to June 2017.

(vii) M/s Karnavati have neither assessed their actual Service Tax liability nor have they
reflected the same in their ST-3 Returns already filed with the department. As per the
provisions of Section 70 of the Finance Act, 1994, M/s Karnavati were required to make
self-assessment of the Service Tax payable on the services provided by them, to deposit
Service Tax and to file properly all the Service Tax Returns with the department.
However, M/s Karnavati have failed to do so to the extent of not discharging their
Service Tax liability on the unaccounted billed amount for the period from April 2015 to
June 2017.

(viii) From the discussions made here-in-above, it is clearly established that M/s Karnavati
have deliberately suppressed the facts by suppressing their income received in cash
towards providing taxable services. From the ongoing discussions, it clearly transpires
that they are willfully suppressing their taxable income in their books of account as well
as in their ST-3 Returns in order to evade Service Tax. It is seen that in every ST-3
Returns they have followed the same practice of evasion by not including the
unaccounted cash amount received by them while discharging their Service Tax
liabilities. This shows that despite having knowledge of Service Tax Acts & Procedures,
the act of mis-declaration by the service provider shows the suppression of facts and
contravention of provisions with intent to evade Service Tax payment on the part of M/s
Karnavati. Had the investigation not taken place, the issue would have gone un-detected.
Thus, the action of M/s Karnavati was not bonafide in as much as they have wilfully
attempted to evade Service Tax. Thus, proviso to Section 73(1) of the Finance Act,
1994, for the extended period of limitation, appears to be invocable to demand and

recover Service Tax payable.

15.2. OQuantification and demand of Service Tax : ‘

For quantification of Service Tax liability, the unaccounted cash receipt by M/s Karnavati
was calculated first. For calculating the same, the party wise total income received by them as
per the estimated bills shown in the printouts of the excel sheets withdrawn under panchnama
dated 21-22.08.2019 at their office premises was calculated year-wise. The income of these
parties in the corresponding years were taken from the sales registers. The difference of the total
billed amount as per excel sheet and as per the sales fedger was considered to be their
unaccounted cash receipts. By adopting this method, the difference of the outstanding Service
Tax liability of M/s Karnavati is calculated and the summary of the same as under :

(Amt. in Rs.)

F.Y. Amount as | Amount as per | Unaccounted cash Applicable
per Excel Sales ~ receipt Service Tax
Sheet | Registerof = | (Diff. of amount of '
matching Excel sheet and Sales
parties " Register)
2014-15 34282544 8536376 26034133 3217819
L | 2015716 38330268 | 11194205 27198763 3943821
‘s__';‘" . §‘C-;_E{.'(‘$' SN . o . . : . . v ' ,
R '._»_3\2({16-17 49447292 17705579 .. 31741713 4761257
L . L1 20%7118 (Upto | 5845029 445600 5399429 809914
) ‘:‘.;.3 -~} 5'-,_'2";1;1'.11’1'17) "
T s TOTAL 127905132 37881760 | . 90374038 . 12732811
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153 The periodical ST-3 Returns filed by M/s Karnavati have been verified from their books
of accounts and it is observed that the taxable receipts recorded in their books of accounts have
been reflected in the corresponding ST-3 Returns. In view of the above, in order to arrive at the
total taxable income of M/s Karnavati, their year-wise unaccounted taxable income were added
with the comresponding taxable income shown in the periodical ST-3 Returns. The total taxable
income of M/s Karnavati thus arrived at is given as under :

(Amt. in Rs.)
F.Y. Taxable | Service Unaccounted Service Tax | Total Total
: receipt as | Tax paid | cash receipt | liability on | Taxable Service
per ST-3 | asper | (Diff. of unaccounted | Receipt Tax
Returns. | ST-3 amount of cashreceipt liability
-+ .| Returns- .| Excel sheet |[.. -
and Sales
. . Register)
2014-15 | 27946743 | 3454217 26034133 3217819 | 53980876 | 6672036
2015-16 | 20062377 | 2870161 27198763 3943821 | 47261140 | 6813982
2016-17 25013651 | 3747494 |- 31741713 *'+4761257 | 56755364.1 | 8508751
. 2017-18 " | - 5399429
O (Upto 7624210 | 1143631 ‘ - 809914 | 13023639 [ 1953545
Jun'17) , ' o '
TOTAL | 80646981 | 11215503 | = 90374038 12732811 | 171021019 | 23948314

15.4 ~ From the above table, it can be observed that M/sf Karnavati, during the period from
April 2014 to June 2017 have provided tota) taxable services to the tune of Rs. 17,10,21,019/- on
which Service Tax liability of Rs. 2,39,48,314/- was to be paid by them. Out of the total taxable
income of Rs. 17,10,21,019/-, they have shown 'only Rs. 8,06,46,981/- in their periodical ST-3
Returns on which Service Tax of Rs. 1,12,15, 503/— ‘was pald by them. Thus, they have evaded
payment of Service Tax mcludmg cess to, the tune of Rs. 1,27,32,811/- (Rupees one crore
twenty seven lakh thirty two thousand eight hundred eleven only)on the unaccounted cash
receipt of Rs. 9,03,74,038/-. The said amount stood recoverable from them under the proviso to
sub-section (1) of Section 73 of Chapter V of the Finance Act, 1994 alongwith the applicable
mterest and penalty.

O 16. INVOCATION 103 EXTENDED PERJOD AND PENALTY UPON M/S
KARNAVATI

16.1.: M/s Kamavatl desplte havmg knowledge of the various provisions of service tax and
having service tax Registration for payment- of service tax as a provider for “Pandal or Shamiana
service™ They were aware of such provisions relating te service tax. However, they deliberately
recovered certain part of taxable value of the taxable services provided to their clients, in cash
over and above the invoice value of such service. M/s Karnavati knowingly and intentionally did
not consider such cash income while computing their service tax liability, with very clear
intention of evading payment of appropriate service tax.

16.2 In this case, the period to reckon for demand of service tax is from April-2014 to June-
2017. M/s Karnavati have filed ST-3 returns for this period but they have never disclosed the
true taxable turnover of their services to the Department. Instead, they chose to suppress the true
details in the ST-3 returns filed by them with the malafide intention to evade payment of service
tax. Had the department not noticed the fact of suppression of the actual turnover of the services,
the service tax amount, so evaded would have remained uncollected.

It is pertinent to mention here that the system of seif-assessment is in vogue in respect of
. eyer¥iLg Tax. In the scheme of self-assessment, the department comes to know about the service
- B,Rv red, and payment made only during the scrutiny of the statutory returns filed by the service

o ‘ide;:s Therefore, it places greater onus on the party/assessee to comply with higher standards
7; ;’ef c}zécfo ure of information in the statutory returns. It is seen from the facts emerged during the
n}y sstigation of the instant case that M/s Karnavati has suppressed their actual taxable income by
. asttnot rncludmg some of their considerations received in cash towards providing taxable services in
=3 thelrbooks of account and thereby not paying Service Tax on such amount. Thus, M/s Karnavati

21



have suppressed the material facts from the Department by not disclosing their actnal taxable
income to the departments in the ST-3 Returns filed for the period from April 2014 to June 2017.
M/s Kamavati continued to apply their modus of not including their certain income received in
cash in the books of accounts on a regular basis. This clearly appeared to be done intentionally In
order to suppress their actual income to the department and thereby evading Service Tax.
Various Courts including the Apex Court have clearly laid down the principle that tax liability is
a civil obligation and therefore, the intent to evade payment of tax cannot be established by
peering into the minds of the tax payer, but has to be established through evaluation of tax
behaviour. The responsibility of the tax payer to voluntarily make information disclosures is
much greater in a system of self-assessment. In case of evaluation of tax behaviour of M/s
Karnavati, it shows intent to evade payment of service tax by an act of omission in as much as
M/s Karnavati though being well aware of the unambiguous provisions of the erstwhile Finance
Act, 1994 and Rules made there under, failed to disclose to the department at any point of time,
regarding non-declaration of their actual taxable income to the department and thereby not
making payment of service tax to that extent by way of suppression of facts by showing lesser
taxable income in the ST-3 Returns for the period from April 2014 to June 2017. Had the
investigation proceedings not conducted by DGGI, Zonal Unit, Ahmedabad, these facts would
pot have come to light.

164 It may be mentioned here that M/s Karnavati had failed to declare their actual taxable
income towards providing taxable services by not including their total income towards providing
taxable services in their books of account. They had filed their ST-3 Returns for the period from
April 2014 to June 2017 against the taxable income reflected in their books of accounts, but in
addition to the same, they had received unaccounted cash income towards proving taxable
services and the Service Tax liabilities towards such unaccounted cash income were neither paid
by them nor were reflected in the ST-3 Returns filed by them from April 2014 to June 2017. In
view of the specific omissions and commissions as elaborated earlier, it is apparent, that M/s
Kamavati had deliberately suppressed the facts by way of not discharging their Service Tax
liability towards the unaccounted cash for the period from April 2014 to June 2017, This
amounts to wilful suppression of facts with the deliberate intent to evade payment of Service
Tax. The non-payment of Service Tax on fhe entire income received towards providing taxable
services by M/s Karnavati which came to the knowledge of the DGGI only due to specific
investigations carried out as spelt out earlier. Therefore, the extended period of limitation as
envisaged under proviso to Sectioni 73(1) of the erstwhile Finance Act, 1994 appears to be
invocable to demand Service Tax for the period from April 2014 to June 2017.

16.5 In this regard, it may not be out of place to highlight here the observations of the Hon’ble
Apex Court in the case of Rajasthan Spinning and Weaving Mills / High Court of Gujarat at
Ahmedabad in Tax Appeal No. 338 of 2009 in the case of Commissioner of Central Excise,
Surat-I Vs. Neminath Fabrics Pvt. Ltd. dated 22.04.2010 regarding applicability of the extended
period in different situations. ‘ : S '

“11. A plain reading of sub-section (1) of section 114 of the Act indicates that the
provision is applicable in a case where any duty of excise has either not been levied/paid
or has been short levied/short paid, or wrongly refunded, regardless of the fact that such
non-levy etc. is on the basis of any approval, acceptance or assessment relating to the
rate of duty or valuation under any of the provisions of the Act or Rudes thereunder and
at that stage it would be open to the Central Excise Officer, in exercise of his discretion
to serve the show cause notice on the person chargeable to such duty within one year
from the relevan! date.

12. The Proviso under the said sub-section stipulates that in case of such non-levy, etc. of
duty which is by reason of fraud, collusion, or any mis -statement or suppression of facts,

or contravention of any provisions of the Act or the rules made there under, the

provisions of sub-section (1) of section 114 of the Act shall have effect as if the words
one year have been substituted by the words five years.

~ 13. The Explanation which follows stipulates that where service of notice has been stayed
" by an order of a Court, the period ‘of such stay shall be excluded from computing the
aforesaid period of one year or five years, as the case may be.

14. Thus the scheme that unfolds is that in case of non-levy where there is no Sfraud,
collusion, etc., it is open to the Central Excise Officer to issue a show cause notice Jor
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recovery of duty of excise which has not been levied, etc. The show cause notice for
recovery has to be served within one year from the relevant date. However, where fraud,
collusion, etc., stands established the period within which the show cause notice has to be
served stands enlarged by substitution of the words one year by the words five years. In
other words the show cause notice for recovery of such duty of excise not levied etc., can
be served within five years firom the relevant date.

15. To put it differently, the proviso merely provides for a situation where under the
provisions of sub-section (1) are recast by the legisiature itself extending the period
within which the show cause notice for recovery of duty of excise not levied etc. gets
enlarged. This position becomes clear when one reads the Explanation in the said sub-
section which only says that the period stated as to service of notice shall be excluded in
computing the aforesaid period of one year or five years as the case may be.

16. The termini firom which the period of one year or five years has to be computed is the
relevant date which has been defined in sub-section (3)(ii) of section 114 of the Act. A
plain reading of the said definition shows that the concept of knowledge by the
departmental authority is entirely absent. Hence, if one imports such concept in sub-
section (1) of section 114 of the Act or the proviso thereunder it would tantamount to
rewriting the statutory provision and no canon of interprelation permils such an exercise
by any Court. If it is not open to the superior court to either add or substitute words in a
statute such right cannot be available to a statutory Tribunal.

17. The proviso cannot be read to mean that because there is knowledge the suppression
which stands established disappears. Similarly the concept of reasonable period of
limitation which is sought to be read into the provision by some of the orders of the
Tribunal also cannot be permitted in law when the statute itself has provided for a fixed
period of limitation. It is equally well settled that it is not open to the Court while reading
a provision to either rewrite the period of limitation or curtail the prescribed period of
limitation,

18. The Proviso comes inio play only when suppression etc. is established or stands
admitted. It would differ from a case where fraud, etc. are merely alleged and are
disputéd by an assessee. Hence, by no stretch of imagination the concept of knowledge
can be read into the provisions because that would tantamount to rendering the defined
term relevant date nugatory and such ég‘n interpretqtioh_ is not permissible.

19. The language employed in the proviso to sub-section (1) of section 114, is clear and
unambiguous and makes it abundantly clear that moment there is non-levy or short levy
elc. of central excise duly with intention to evade payment of duty for any of the reasons
specified thereunder , the proviso would come into operation and the period of limitation
would stand extended from one year to five years. This is the only requirement of the
provision. Once it is found that the ingredients of the proviso are satisfied, all that has to
be seen as to what is the relevant date and as to whether the show cause notice has been
served within a period of five years therefrom.

20. Thus, what has been prescribed under the statute is that upon the reasons stipulated
under the proviso being satisfied, the period of limitation for service of show cause notice
under sub-section (1) of section 114, stands extended to five years from the relevant date.
The period cannot by reason of any decision of a Court or even by subordinate
legisiation be either curtailed or enhanced. In the present case as well as in the decisions
on which reliance has been placed by the learned advocate for the respondent, the
Tribunal has introduced a novel concept of date of knowledge and has imported into the
,pf%\gigg:g new period of limitation of six months from the date of knowledge. The
ﬁ:égzégj;i,}ffgkjppears to be that once knowledge has been acquired by the department there
<TG Suppression and as such the ordinary statutory period of limitation prescribed
; ',/V""?C,ie?:fél?uz?ié'ifﬁfon (1) of section 11A would be applicable. However, such reasoning
1;,"‘ s appears tb3% fallacious in as much as once the suppression is admitted, merely because
\-\_' @rjﬁ‘g&étiéfégqgﬁzf‘:-t acquires knowledge of the irregularities the suppression would not be
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21. It may be noticed that where the stalute does not prescribe a period of limitation, the
Apex Court as well as this Court have imported the concept of reasonable period and
have held that where the statute does not provide for a period of limilation, action has to
be taken within a reasonable time. However, in a case like the present one, where the
statute itself prescribes a period of limitation the question of importing the concepl of
reasonable period does not arise at all as thal would mean that the Court is substituting
the period of limitation prescribed by the legislature, which is not permissible in law.

22. The Apex Court in the case of Rajasthan Spinning and Weaving Mills (supra) has

held thus :
"Erom sub-section 1 read with its proviso il Is clear that in case the short
payment, ~ nonpayment, erroneous refund of duty is unintended and not
atiributable to fraud, collusion or any willful mis -statement or suppression of
facts, or contravention of any of the provisions of the Act or of the rules made
under it with intent to evade payment of duty then the Revenue can give notice for
recovery of the duty to the person in default within one year from the relevant
date (defined in sub-section 3). In other words, in the absence of any element of
deception or malpractice the recovery of duty can only be for a period not
exceeding one year. But in case the non-payment ete. of duty is intentional and by
adopting any means as indicated in the proviso_then the period of notice and a
priory the period for which.duty can be demanded gels extended to five years."

23. This decision would be applicable on dlll fbur& to tf1_e Jacts bf_ the ;Q{'es'ent case, viz.
when non-payment etc. of duty is intentional and by adopting any of the means indicated
in the proviso, then the period of notice geis extended to five years.”

16.6 Therefore, it appeared that M/s Karnavati have wilfully suppressed the above facts with
intent to evade payment of Service Tax and the extended period of limitation of five years as
envisaged under proviso to sub-section (1) of Section 73 of Chapter V of the erstwhile. Finance
Act, 1994 (as it existed up to 30/06/2017) read with Section 174 of Central Goods and Services
Tax Act, 2017, for the demand and recovery of service tax (including Cess) as quantified in the
subsequent paras is applicable in the instant case. Consequently, M/s Kamavati are also liable to
pay interest as per Section 75 of the Finance Act, 1994 for delayed payment of aforesaid amount
of service tax. | .

16.7 Further, all the above acts of omission coupled with the contravention'bf_ the Act/Rules
made thereunder, constitutes an offence of the nature as described under the provisions of
Section 77 and 78 of the Finance Act, 1994, rendering themselves liable to penalty under
Section 77, ibid separately for not furnishing the correct information in respect of turnover of the
taxable services provided by them in prescribed periodical ST-3 returns as well as under Section
78 of the Finance Act, 1994 for failure to pay service tax and suppression of actual value of
taxable services provided to their clients with clear intent to evade payment of service tax

leviable thereon.

17. CONTRAVENTION OF PROVISIONS OF FINANCE ACT, 1994 AND RULES
FRAMED THERE UNDER:- ' " o '

17.1 In light of the facts discussed hereinabove and the material evidences -available on

records, it is revealed that M/s. Karnavati have contravened the following provisions of Chapter

V of the Finance Act, 1994 and the Rules made thereunder read with Section 174 of the CGST

Act, 2017 with an intent to evade payment of Service Tax in respect of the consideration
-ﬁ"ﬁﬁgewe\c} towards providing taxable services provided by them. They have:

s &
ST .

. -
[ (%5\ ’ f_SE":ction 67 of the Finance Act, 1994 in as much as they have failed to determine the
K 5 correot,\‘zalue of taxable services viz. “Pandal or Shamiana service” by not considering the
. ‘taxaabgpvalue of services, so provided, that was received in cash while computing their service
< tax liability.
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(b) Sectlon 68 of the Finance Act, 1994 in as much as they failed to make payment of service
tax liability of Rs. 1, 27,32,811/- on the services provided by them during the period April-14 to
June-l? in stich manner and within the period prescribed;

(c). Sectlon 70 of the Fmance Act, 1994 read with Rule. 7 of the service Tax Rules, 1994 in as
much as they have failed to furnish proper periodical returns mentioning the particulars of the
aforesaid taxable service provided by them;

(d) Rule 4A of Service Tax Rules, 1994, in as much as they failed to issue invoice giving
correct’ details of the taxable value of the service provided by them by not including the cash
portion of taxable value recovered by them from their clients .

(e} Rule 5 of the' Service Tax Rules, 1994, in as ‘much as they failed to maintain proper
records regarding actual taxable value of the services provided by them.

18.  And whereas M/s. Karnavati, have failed to discharge the applicable Service Tax on the
unaccounted cash amount towards providing taxable services during the period from April 2014
to June 2017. - By their willful act of suppression and mis-declaration of facts with sole intention
to evade Service Tax, the extended period of five years, as provided in proviso of sub-section (1)
of Section 73 of Finance Act, 1994 is 1nvocab1e for dernandlng the Service Tax for the period
from Aprll 2014 to June 2017’ 1n the subj ect’ rnatter Accordmgly, the Service Tax including Cess
of Rs 1 27,32, 81 1/- (Rupees one crore twenty seven lakh thirty two thousand eight hundred
eleven only) evaded by M/s. Karnavati, during the perlod from April 2014 to June 2017, on the
aforesaid taxable services, is required to be:recovered from M/s. Kamavati by invoking
extended period of five years, under proviso to sub-section (1) of Section 73 of Chapter V of the
Finance Act, 1994, read with Section 68 of the Finance Act, 1994. Consequently, M/s. Karnavati
also appeared to-be liable to pay mterest as per Sectlon 75 of the Finance Act, 1994 on the
aforesaid evaded serwce tax

19.  The- Serv:ce Tax including cess amount of Rs. 25 00,000/- paid in cash vide various
DRC-03 challans by M/s Karnavati during investigation, needs to be appropriated against their
outstanding Serv1ce Tax liability.

1

20. The above sa1d Service Tax. llablhtles of M/s Karnavatl for the period from April 2014
to June 2017, have been worked out on the basis of data/information withdrawn during search
and received from M/s "Karnavati: Thus the present notice’ relates exclusively to the information
available on record | ' S

21.  Therefore, M/s Karnavati Light and Sound, G-99/1177, Shivam Apartment, Near
Vyasvadi, Nava Wadaj, Ahmedabad ““were called’ upon to show cause to the
Addltlonal/Jothommms1oner CGST, Ahmedabad North, as to why:-

(1) The total amount of Rs. 17,10,21,019/- received by them during the F.Y. 2014-15 to
2017-18 (upto June 2017) should not be treated as their total taxable income out of
which the amount of Rs. 9,03,74,038/-after deduction of the taxable income already
reflected in their ST-3 Returns should not be treated as their unaccounted cash receipt
towards providing faxable services and applicable service tax should not be
demanded and recovered from them under the proviso to Section 73(1) of Chapter V
of the Finance Act, 1994, read with Section 68 of the Finance Act, 1994, read with
Section 174 of CGST Act, 2017,

(i) The service tax amounting to 1,27,32,811/- (Rupees one crore twenty seven lakh
thirty two thousand eight hundred eleven only) evaded by M/s. KarnavatiLight
and Sound short/non paid corresponding to the un-accounted cash income received
during the period from April-2014 to June-2017 as shown above, should not be

" _‘Nc‘i‘emanded and recovered from them under the proviso to Section 73(1) of the Finance

= Act, 1994;

§

/ the Service Tax including cess amount of Rs. 25,00,000/-voluntarily paid in cash vide
DRC-03 challans by M/s Kamavati during investigation, should not be appropriated

against their outstanding Service Tax liability;
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(iv)  interest should not be demanded and recovered from them under Section 75 of
Chapter V of the Finance Act, 1994, read with Section 174 of CGST Act, 2017 on the
Service Tax liability mentioned at Sr. No. (ii) above;

(v) penalty should not be imposed upon them under Section 76 of the Finance Act, 1994
for non-payment of Service Tax by due dates in contravention of the provisions of
Section 68 of the Act and the Rules made thereunder read with Section 174 of CGST

Act, 2017;

(vi)  penalty should not be imposed upon them under the provisions of Section 77 (1) (b)
on account of failure to keep, maintain or retain proper books of accounts and other
documents as required in accordance with the provisions of this chapter of the rules;

(vii) Section 77(1)(e) of the Finance Act, 1994 for issuance of incorrect invoices by way of
not no reflecting the total amount charged (including the cash amount) and also for
failing to account for the total income received towards providing taxable services in
their books of accounts as required in accordance with the provisions of this chapter
of the rules;

(viii) penalty for suppression and mis-declaration of correct taxable yalue and evasion of
Service Tax with deliberate intention to evade Service Tax on the aforesaid taxable

services should not be imposed upon them under Section 78 of Chapter V of the
Finance Act, 1994, read with Section 174 of CGST Act, 2017.

22.  The Noticee were also given option to pay the Service Tax along with applicable interest
within 30 days from the date of service of the Show Cause Notice, the amount of penalty shall be
15% of the tax demanded and proceedings in respect of such Service Tax, interest and penalty
shall be deemed to be concluded in terms of clause (i) of the second proviso to Section 78(1) of
the Finance Act, 1994 provided amount of reduced penalty is also paid within 30 days of service
of this Show Cause Notice. ‘ Coa : -

DEFENCE REPLY:

23, M/s. Karnavati Light and Sound vide letter dated January 05, 2021, have submitted their
reply to the Show cause notice. In theit reply first they have give'n facts of the case in 5 points
and then given their submissions under heading ’submissions by the noticee™. In first 10 points
of this heading they have given their reply and thereafter they have discussed the applicability of
interest and penalty with a number of case laws and requested to drop the proceedings. The first
10 points are reproduced here as this forms the core contention of the noticee -against the SCN
and it is compulsory to deal with it in light of provisions of Finance Act-1 994 and relevant rules-

« SUBMISSIONS BY THE NOTICEE

Workflow of the services provided by the noticee can be understood as under:
(1) Prospective customer approaches to the noticee to receive the services.

(i)  Noticee provides with the estimates. Such estimates are prepared in excel sheets and it is
quite fogical that such estimates do not form part of accounting till the service provision
and consideration is finalized.

(iii) The rates are negotiated by the prospective customers and then rates are finalized
depending upon the date on which such ervices are proposed to be provided. '

(iv)  After the provision of services, Mf. Ashish Sharma instructs the back office worker Ms.

~ Hirva Vyas for raising invoice and ‘invoice is prepared by Ms. Hirva Vyas according to

i instructions received from the proprietor, Mr. Ashish Sharma. I

(v) - After the invoice is raised, such invoice i§ received by Mr. Daxesh Kadia, the accountant

| for booking such invoice in books of accounts. - ‘ o ‘
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It is submitted that wpon raising of invoice, no further rediiction is done, and consideration is
received according to the invoice raised upon the customer.

The excel working that is relied upon by the'Ld. Officers of DGGI is merely the file in which
estimates are prepared for prospective customers of the noticee

. Two different statement from two dlfferent emplovees

During mvestlgatlon done by DGGI, statements were recorded of Mr. Daxesh Kadia, Accountant
of the noticee and Ms. Hirva Vyas, back office worker of the noticee on 22.08.2019. In statement
of Ms. Hirva Vyas, she stated that she prepared the invoices as per instructions from Mr. Ashish
Sharma, proprietor of the firm.and there was not mention of cash being collected. She also stated
that she was not aware of any cash dealings but the invoice made by her was finally booked in
books of accounts -and she denied about the concept of cash amount and cheque amount. While
in statement of Mr. Daxesh Shah, who was-merely an accountant and used to account for the
invoices prepared by Ms. Hirva Shah, stated that ‘difference’ mentioned in the excel sheets are
the amount collected in cash. It is submitted that both, Ms. Hirva Vyas and Mr. Daxesh Kadia
are having different roles in the firm and both the roles are related to invoicing and its
accountlng In Ms. Hirva Vyas statement, it was stated that she raised invoices and handed over
them to Mr. Ashlsh Sharma and she also Stated in her statement that she was not aware about any
cash transaction happenlng Hence in the 1nvest1gat10n carried out by DGGI, there are two
contradictory staternents of two “different employees of the notice; wherein one employee states
that difference eolumn mentloned in the excel sheet is for the cash amount while another
employee who prepares final rnvorces is unaware about any such cash amount collected over and
above the final i Invmce prepared by her. Hence, such statement of accountant Mr. Daxesh Kadia
cannot be relied upon. The noticee shall be ﬁhng affidavit regarding denial of the statement
recorded of the proprietor Mr. Ashish Sharma and stating that there was no amount received over
and aBove the receipts that are shown in books of accounts.

. Except the excel sheet there is no corroboratxve evrdence

It is submitted that except the statements of the accountant Mr. Daxesh Kadia and of the
proprietor Mr. Ashish Sharma-recorded during the search proceedings there is no further
corroborative evidence with the Ld Officers regarding suppressron of the value of services
prov1ded

It is submitted that for confirming demand of service tax there must be some corroborative
evidence like statement of service recipient who agrees that such cash payment was made to the
noticee. Hwéver; there is no ‘$tich’ corroborative évidefice except the statement of accountant
which was forcibly confifmed by the proprietor. Hence, it can be said in investigation done by
DGG]I, if we do not take into consideration the statements of accountant and proprietor then there
is no evidence produced by the officers wherein it can be said that the noticee has collected such
extra amount from the recipient of service. Merely on the basis of an excel working which is
used for giving estimates to the prospective customers, service tax cannot be demanded.

Similar issue was dealt by Bombay High Court in case of Godavari Khore Cane Transport Co.
Vs, Commr. of Central Excise 2013 (29) STR 31 (Bom) wherein, it was held by Bombay High
Court as under:

“2. Admittedly the service tax demand confirmed by the adjudicating authority has now been
collected by the appellant-assessee and paid to the Revenue. Counsel for the appellant-assessee
slates that the assessee is agitating the issue of leviability of service tax not with a view to seek
refund of the tax paid but with a view to agitate the levy of interest and penalty. Counsel for the

2l Tapp llant-assessee, on instructions, states that if on merits levy of service tax is held rot leviable
'T“ Lan ,9’ .s'equently it is held that interest and penalty is not leviable, then, the assessee would not




in-reply to the show-cause notice, the liability to pay service tax was specifically denied and
even before the adjudicating authority it was contended that service tax was not leviable. Though
documentary evidence in that behalf were not produced before the adjudicating authority, the
same was produced before the CESTAT and argued that the levy of service tax Jor the period
involved herein is unjustified.

However, the CESTAT based on the statement of the employee of the assessee has upheld the
levy of service tax without considering the merits of the case and without considering the
documents furnished by the assessee. It is well established in law that it is open to the assessee
to demonstrate on_the basis of the documentary evidence that the statement recorded is
erroneons. In these circumstances, in our opinion, il would be just and proper to set aside the
impugned order of the CESTAT dated 28" April 2011 [2012 (26) S.T.R. 310 (T)] and restore the
appeals to the file of the CESTA T for fresh decision on merits. Accordingly, the impugned order
of CESTAT in so far as it relates to confirming the duty, interest and penalty is quashed and set
aside and the matter is restored to the file of CESTAT for fresh decision on merits.

4 It is made clear that if on remand the CESTAT comes (0 the conclusion that the service tax is
not leviable for the disputed period and consequently interest and penalty is not leviable, then
and in that event the assessee shall not claim refund of service tax already collected and paid to
the Revenue. It is further made clear that the order of the Tribunal in deleting the penally in one
appeal being not disturbed, the same would attain finality. All contentions of both the parties are
kept open and the Tribunal shail not c‘oﬁﬁrm the interest and penalty in the remaining two
appeals merely because the assessee has subsequent to the initiation of proceedings collected
and paid the service tax to the Revenue. "

Hence, it submitted that the demand of ser\{iCe tax should not be based 'mere.:ly upon the excel
workings and statement recorded but tliere also need to be some other écsfrobo;éti'\}é évidence.
Mere allegation based on estimates- prepared by the noticee should not ‘be the only basis for
demanding service tax. - ‘ o

C. No Cash was found at the premises . of the noticee

3. Notwithstanding anything submitted above, it is submitted that in show cause notice, it is alleged
everywhere that the noticee is in receipt of cash from its customers. However, during search
proceedings by DGGI at the premises of the noticee, no cash was found based on which such
allegation of nonpayment of service tax is made. - o

9. Hence, it can be deduced that the amount received in cash as alleged by the officers based on
statement recorded and excel working should not be accepted. '

D. No recipient of service is mention in Show Cause Notice

10. Service Tax is levied by charging section 66B of Finance Act, 1994, reprodnced as under:

“66B Charge of service tax on and afier Finance Act, 2012 There shall be levied a tax
(hereinafier referred to as the service tax) at the rate of fourteen per cent on the value of all
services, other than those services specified in the negative list, provided or agreed to be
provided in the taxable territory by one person to another and collected in such manner as may
be prescribed.”

As per section 668, service tax can, be:levied. where activity is done by one person for another
person. However, in the show cause notice it is alleged that services are provided by for the
difference amount mentioned in the excel sheets but there is no mention about the person who
has received such services. Without mention of the person who has recéived services, there can
7 an Serbe no levy of service tax. And it is again submitted that there is no further corroborative evidence
Y 4‘“:@7_5}:1.“ €. '.,ﬁ'};tetement of person receiving services or any other proof of noticee receiving the cash amount

LS . . N
- in gxeess of invoices raised. ”
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PERSONAL HEARING:

24. Personal hearmg in this ¢ case was fixed on'a number of dates and Shri Amish Khandhar,
CA along with Shri Rashmin Vaja, CA appeared for the personal hearing fixed on 22.02.2021.
They reiterated their submlssmn dated 05 01 2021 in reply to the show cause notice and
requested to drop the case.

DISCUSSION AND FINDINGS:

25. T have carefully gone through the ‘.Iré‘cord_s of the case, submissions made by M/s.
Karnavati in reply to the show cause notice and personal hearing,

26. ' It was alleged in the Show Cause Notice that M/s Karnavati was evading payment of
Setvice Tax by resorting to suppression of taxable value of the services provided by them to their
clients by way of collécting certain portion of such taxable value, of the services so provided, in
cash which was not accounted for in their books 'of accounts and was also not considered at the
time of computing and discharging service tax by them.

Q’ 27.  In reply to the Show Cause Notice, the assessee has contented that two different
statement from two different employees should not be the basis for demanding Service Tax.
They stated that during investigation done by DGGI, statements were recorded of Mr. Daxesh
Kadia, Accountant of the noticee and Ms. Hirva Vyas, back office worker of the noticee on
22.08.2019. In statement of Ms. Hirva Vyas, she stated that she prepared the invoices as per
instructions from Mr.. Ashish Sharma, proprietor of the firm and there was no mention of cash
being collected. She alse stated that she was.not aware, of any cash dealings but the invoice made
by her was finally booked in books of accounts.and she denied,about the concept of cash amount
and cheque amount. In the statement of Mr. Daxesh, who was merely an accountant and used to
account - for the invoices prepared by Ms. Hirva, stated that ‘difference’ mentioned in the excel
sheets are the amount collected in cash. M/s Karnavati submitted that both, Ms. Hirva Vyas and
Mr. Daxesh Kadia are having different roles in the firm and both the roles are related to
invoicing and its accounting. In Ms. Hirva Vyas statement, it was stated that she raised invoices
and handed over them to Mr. Ashish Sharma and she also stated in her statement that she was not

Q aware about any, cash {transaction happening. Hence, in the investigation carried out by DGGI,

~ there are two contradictory statements of two different employees of the notice; wherein one
employee states that difference column mentioned in the excel sheet is for the cash amount while
another employee who prepares final invoices is unaware about any such cash amount collected
over.and. above the final invoice prepared by her. Hence, such statement of accountant Mr.
Daxesh Kadia cannot be relied upon.

28. M/s Karnavati submitted that except the statements of the accountant Mr. Daxesh Kadia
and of the proprietor Mr. Ashish Sharma recorded during the search proceedings there is no
further corroborative evidence with the Department regarding suppression of the value of
services provided. The assessee has also stated that except the excel sheet, there is no
corroborative evidence against them and the present show cause notice is not sustainable. They
submitted that for confirming demand of service tax there must be some corroborative evidence
like statement of service recipient who agrees that such cash payfnent was made to the noticee.
However there is no such corroborative evidence except the statement of accountant which was

orcibly confirmed by the proprietor. Merely on the basis of an excel working which is used for
gx?v % estimates to the prospective customers, service tax cannot be demanded.

; 29 = : M/s. Karnavati relied the case of Bombay High Court in case of Godavari Khore Cane

;’Eﬁ‘ags ort Co. Vs. Commr. of Central Excise 2013 (29) STR 31 (Bom) and stated that the

NG o dema‘nd of service tax should not be based merely upon the excel workings and statement
\.\:_M—Il:—’/
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recorded but there also need to be some other corroborative evidence. Mere allegation based on
estimates prepared by the noticee should not be the only basis for demanding service tax.

30.  M/s. Karpavati further stated that no cash was found at their premises during the search
operations. Therefore, statements recorded and excel working sheet found should not be accepted
and should not be relied for demanding the Service Tax. They also stated that no recipient of
Service is mentioned in Show Cause Notice. They further stated that as per section 66B, service
tax can be levied where activity is done by one person for another person. However, in the show
cause notice it was alleged that services are provided by for the difference amount mentioned in
the excel sheets but there is no mention about the person who has received such services.
Without mention of the person who has received services, there can be no levy of service tax.
They reiterated that there was no further corroborative evidence or statement of person receiving
services or any other proof of noticee receiving the cash amount in excess of invoices raised.

31. [ find that during the course of investigation it was revealed that the details of
estimates/bills for providing taxable services 1o different clients at different event venues were
stored in Excel files recovered from the pen drive. Out of the total amount mentioned in the said
Excel files, certain amount which were paid iri cheques were recorded in the books of accounts
of M/s Karnavati. The same were considered for the purpose of calculation' of Service Tax
liability and Service Tax had been discharged on the same. But a portion of the remaining
amount was received by M/s Karnavati in cash. The said cash amount was not- reflected
anywhere in their books of accounts and no Service Tax liability'had been discharged on such
un-accounted cash receipts. The non-consonance of the figures reported across different financial
records maintained by M/s Karnavati during the period from FY 2014-15 to FY 2017-18 (upto
June-17), revealed that M/s Karnavati -had willfilly suppressed and fiis-stated their actual
taxable income in the periodical ST-3 returns filed by them during the aforesaid period with the
sole intention to evade payment of Service Tax. Storing of separate data in'Excel sheet and
recovering the same during the search operation was not denied by M/s. Karnavati .

39 The DGGI officers during the course of investigation in the case conclusively established
that by resorting to such modus-operandi, M/s Karnavati had willfully mis-stated and suppressed
the actual quantum of their taxable turnover during the period from FY 2014-15 to FY 2017-18
(up to June-17) with the sole infention to evade the payment of applicable Service Tax. M/s
Karnavati have confessed/admitted that they have short-paid/not paid gervice tax on the above
referred service provided by them. Investigation further revealed that M/s. Karnavati had evaded
a net Service Tax liability of Rs. 1,27,32,81 1/~(Rupees one crore twenty seven Jakh thirty two
thousand eight hundred eleven only) by way of not including the un-accounted cash receipts
towards providing taxable services in the ST-3 Returns filed by them and not discharging the
service tax on such un-accounted cash receipts. During investigation, M/s Karnavati had agreed
to the above modus adopted by them for evading payment of service tax and Shri Ashish
Sharma, Proprietor of M/s Karnavati admitted these facts in his voluntary statement recorded on
22.08.2019 and 16.10.2019. ' ‘

33.  Further, Shri Ashish Sharma, Proprietor of M/s Karnavati, informed that the pen drive

which was recovered from him during search proceedings contained the accounting data of their

business for the F.Y. 2014-15 onwards. The data in the pen drive was entered and maintained by

the Accountant of M/s Karnavati, Shri Daxesh Kadia on the directions.of the proprietor of the

/@ R Shri Ashish Sharma. The data contained in the pen drive included the details of estimates
& \,*Z.“;.;\ fJﬁéOgFX;O all the parties for various functipns organized by them, final settlement amount, details

. With the party, details of cheque as well as cash receipts from various parties and also other
@?s’égelrlaneous files were stored in the pen drive. He also informed that the data available in the
o ’1s;é"§fifpén drive contained the details-of their total ’gaxable income. Part of which was reflected in
=7 “iheir books of accounts and Service Tax was discharged on the same. The pen drive also

& e
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contained the details of un-accounted cash receipts on which no Service Tax was paid by them.
Subsequently, the officers took -the printouts of the relevant pages of the said pen drive and
withdrew the same along with other relevant records and the said pen drive from the office
premises of M/s.- Karnavati under the reasonable belief that the same will aid in investigation of
the case.

34. . Moreover, in the statement of Ms. Hirva Vyas, Back Office Worker, Shri Daxesh Kadia,
Accountant and-Shri Ashish Sharma, Proprietor of M/s Karnavati recorded under the provisions
of Section 14 of the Central Excise Act, 1944 read with Section 83 of the Finance Act, 1994 and
Section 70 and 174 the CGST Act, 2017, on 22.08.2019, admitted that her role in the firm was to
prepare the bills/invoices. on the directions of Shri Ashish Sharma. She used to hand over the
printed Excel sheets to the Accountant of the firm, Shri Daxesh Kadia.

35. In his statement.Shri Daxesh Kadia, Accountant of M/s Karnavati recorded on
22.08.2019 for analysis of the records withdrawn under panchnama drawn at their office
premises stated that he was the Accountant of M/s Karnavati Light & Sound. His role was to
prepare the bills/invoices containing the details of Service Tax/ GST and these bills are printed in
the letter head of the firm. He was also respbnsible for maintaining the books of account of the
firm and also ‘réspionsible for handling the cash in the firm. He worked under the supervision and
direction of the Proprietor of the firms, Shri Ashish G. Sharma. He further stated that he entered
and maintained the data contained in the excel sheets stored in the pen drive withdrawn under
Panchnama dated 21722.08.2019. The details cpntéined therein reflect the actual value of
services provided'? details of payment received in cash and/or cheque by M/s Karnavati. He also
stated that in the said pen drive, the excel work books were maintained year-wise as well as party
wise and event wise. In each of the Excel Workbook, the worksheets were prepared showing the
details of a particular party/client. The total amounts shown in the excel worksheet comprise of
the Actual Amount, i.e. the total amount quoted by them. The Final Amount, i.e. the amount
finally received by them after negotiation. The Bill amount, i.e. the amount for which invoices
were to be ralsed and were to be considered for payment of Service Tax/GST and the Difference
(cash) amount, 1. e the amount which was received i in cash and which was not taken into account
for calculation of tax purpose. Such amount did not form part of the Balance Sheet and no
Service Tax was paid against such amounts received in cash.

36.  As per the statement of Shri Ashish Sharma and on scrutiny of the documents withdrawn
during search, it.is noticed that M/s Karnavati used to record all their business transactions in the
followmg form o a :
6] In the excel sheets they used to record the estimated bills of services fo be provided to a
party at a particular venue on a particular date along with the requirement of the clients,

viz. no. of light, sound system efc. with corresponding quantity, rate and amount.

(i1) Such excel sheets were further summarized in another excel sheets venue-wise or party-
wise. The summary sheets thus prepared gave the summarized details of the services
provided by M/s Karnavati to its clients on a particular Financial year.

(iii)  Final settlement with the parties were recorded in another excel sheets, wherein the
details of amount quoted, function wise/month wise were mentioned along with the
details amount to be received in cash or cheque. The details of finally settled amount

"4 v was also mentioned in some of these sheets. These sheets also contained the details of
-‘;{;_f,‘ 50 outstanding payment after final settlement.
- ki"’.. Y T N, o
B 3]"‘ 1% I was revealed that the modus operandi adopted by M/s Karnavati to evade the payment

= of sefvme tax, the investigation was carried out to their major service recipients, viz. M/s Green
" ‘Lea¥és, ‘Management Pvt. Ltd and M/s Poojan Décor by way of issuance of summons to them for
' _;‘ recofdn{g, their statements. A statement of Shri Pinkal Dandwala, Director of M/s Green Leaves
- . Management Pvt. Ltd and Parmer of M/s Poojan Décor was recorded on 16.10.2019. In his
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statement Shri Pinkal Dandwala confirmed the content of the statement dated 16.10.2019 of Shri
Ashish Sharma in respect to the references made by him about M/s Green Leaves Management
Pvt. Ltd. and M/s Poojan Decorators.

38.  The worksheet prepared on the basis of the printouts of the excel sheets withdrawn under
panchnama dated 21-22.08.2019 were got verified from Shri Ashish Sharma, Proprietor of M/s
Karnavati during his statement dated 16.10.2019. In his statement, Shri Ashish Sharma stated
that at the time of final settlement certain deductions were made by the party. He also stated that
fhe outstanding amount shown in such final settlement sheets were never received by them.
However, he failed to produce documents with respect to any such reduction in the billed
amount.

39,  As per Sr. No. 3(a) of Point of Taxation Rules, 2011, the Point of taxation would be “the
time when the invoice for the service provided or agreed to be provided is issued”. In the instant
case, the initial estimated bills raised by M/s Karnavati to their clients showing the details of
services to be rendered, are issued for the taxable services to be provided by them. Though
proper invoices for all the amount shown in these estimated bills were not issued but since these
bills reflected the total amount of taxable services to be provided by M/s Karnavati to their
clients and contain all the details as required in proper invoice, except the tax component, they

may be considered as invoices towards providing t'_axable services by M/s Karnavati and Service
tax is leviable on all such bills. ‘

40.  As per Section 65B (44) of the Finance Act, 1944 defines ‘service’ as any activity carried
out by a person for another person for a consideration, and not falling under the categories of
activities stipulated under Section 66D of the Finance Act, 1994, The term ‘service’ also includes
declared services stipulated under the provisions of Section 66E of the Finance Act, 1994. From
the above provision it is clear that services provided in this case are takable services as the same
are not covered under Negative List of activities as stipulated under Section 66D of the Finance
Act, 1994, ' '

Section 67 of the Finance Act, 1994 lays down the provisions for valuation of any taxable
services and the same is as given below:, . : :

SECTION 67. Valuation of taxable ‘éér\_(iéésl for charging sérviéé tax, —

(1) Subject to the provisions of this Chapter, ‘whete service tax is chargeable on any taxable
service with reference to its value, then such value shall, — ‘ '

(D in a case where the provision of service is for a consideration in money; be the
gross amount charged by the service provider for such service provided or to be provided
by him;

(i)  ina case where the provision of service is for a consideration not wholly or partly
consisting of money, be such amount in money as, with the addition of service tax
charged, is equivalent to the consideration; a

(iif) in a case where the provision of service is for a consideration which is not
ascertainable, be the amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service provided or to be
provided is inclusive of service tax payable, the value of such taxable service shall be such
amount as, with the addition of tax payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include any amount received towards
the taxable service before, during or-after provision of such service.

£2 B9 &g . .

Lt 2 ._\su\g\_l‘l\rnanner as may be prescribed. - .
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¢ 2 Explanation. — For the oses of this section, —
plalk purp

~-(4) Subject to the provisions of sub-sections (1), (2) and (3), the value shall be determined in

-
T, - 7%

)
o

/() “consideration” includes —

(@) any amount that is payable for the taxable services provided or to be provided;
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(i)  ‘any reimbursable expenditure or cost incurred by the service provider and
charged, in the. course of providing or agreeing to provide a taxable service, except in
such circumstances, and subject to such conditions, as may be prescribed;

(i) - any amount retained by the lottery distributor or selling agent from gross sale
.amqunt of lottery ticket in addition to the fee or commission, if any, or, as the case may
be, the discount received, that is to say, the difference in the face value of lottery ticket
and the price at which the distributor or selling agent gets such ticket.

(b)yLa=*#]

(c) “gross amount charged” includes payment by cheque, credit card, deduction from
account and -any form of payment by issue of credit notes or debit notes and book
adjustment, and any amount credited or' debited, as the case may be, to any account,
whether: called ‘“‘Suspense account” or by any other name, in the books of account of a
person, liable to pay service tax, where the transaction of taxable service is with any
associated enterprise.

In view of the above provisions, the total consideration received by the noticee in
cash from their clients for providing taxable services is required to be added to the
@ - conmderahon they recewed through cheque to arrive at the actual taxable value.

‘ Sectlon 68 of the Finance Act, 1994 stlpulates that every person providing taxable service to
any person shall pay service tax at the specified rate within prescribed period.

Section 70 of the Finance Act 1994 read with Rule 7 of the service Tax Rules, 1994 specify
that every person liable to. pay the service tax should himself assess the tax due on the services
provided by him and file correct and proper prescribed returns.

41.  In'view of the investigation carried out by the DGGI Officials and the outcome of the
investigation arrived at from the documents, statements ahd legal provisions mentioned above, it
is clear that M/s. Karnavati i$ liable to pay Service Tax on the entire income received by
them as per the estimated bills raised by them, which also include the income shown in their
Sales Lédger‘during the period from April, 2014 to June 2017 after deducting the Service
Tax liability aIready dlscharged by them and reflected in the periodical ST-3 Returns filed by
them

D 42. I find that M/s Karnavati has denied;the charges leveled in the show cause notice on the
ground that merely admitting in the statement of two. persons should not be the basis for issuing
Show Cause Notice. 1. find the, statement of their employees and Partner was recorded under
Section 14 of the Central Excise Act, 1944 read with Section 83 of the Finance Act, 1944 and
Section 70 and 174 of the CGST Act, 2017 is a valid statement before a Court of law. Further,
contents of their statement has been confirmed by their service recipients M/s. Green Leaves
Management Pvt. Ltd and M/s. Poojan Décor. Under the circumstances, I find that their
contention is baseless and an act of after-thought.

43.  M/s Karnavati has submitted that when no Service Tax is payable, the question of interest
does not arise. I find that this is a clear cut case of evasion of Service Tax. Therefore, they are
liable to pay Service Tax to the tune of Rs.1,27,32,811/- along with interest. They also stated that
penalty under Section 76,77 and 78 of the Finance Act, 1994, is not imposable on them and also
extended period can not be imposed on them. I find that based on investigation conducted by the
DGGI officers, documentary evidences, statements of their employees and the legal provision,
__--the. Servxce Tax to the tune of Rs.1,27,32,811/- has been evaded by M/s Karnavati . The said
'Aeﬁﬁ_foan’c «of Service Tax is required to be recovered from them along with interest and penalty.
,.Therefore\l find that the Department has rightly issued the show cause notice. Had the DGGI
Bfﬁcers nqt conducted the investigation, the evasion of Service Tax to the tune of
»Rs 1 2’[ 32 811/- would have gone unnoticed thereby causing huge loss to the Government

GO c;;che%ue:*
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44. In view of the facts discussed hereinabove and the material evidences available on records,
it is evident that M/s Karnavati have contravened the following provisions of Chapter V of the
Finance Act, 1994 and the Rules made there under read with Section 174 of the CGST Act, 2017
with an intent to evade payment of Service Tax in respect of the consideration received towards
providing taxable services provided by them. They have contravened:

(a) Section 67 of the Finance Act, 1994 in as much as they have failed to determine the correct
value of taxable services viz. “Pandal or Shamiana service” by not considering the taxable value
of services, so provided, that was received in cash while computing their service tax liability.

(b) Section 68 of the Finance Act, 1994 in as much as they failed to make payment of service
tax liability of Rs. 1,27,32,811/- on the services provided by them during the period April-14 to
June-17, in such manner and within the period prescribed;

(c) Section 70 of the Finance Act, 1994 read with Rule 7 of the service Tax Rules, 1994 in as
much as they have failed to furnish proper periodical returns mentioning the particulars of the
aforesaid taxable service provided by them;

(d)  Rule 4A of Service Tax Rules, 1994, in as much as they failed to issue invoice giving
correct details of the taxable value of the service provided by them by not including the cash
portion of taxable value recovered by them from their clients

(e) Rule 5 of the Service Tax Rules; 1994, in as much as they failed to maintain proper
records regarding actual taxable value of the services provided by them. -

45.  M/s Karnavati, have failed to discharge the applicable Service Tax on the unaccounted
cash amount towards providing taxable services during the period from April 2014 to June 2017.
By their willful act of suppression and mis-declaration of facts with sole intention to evade
Service Tax, the extended period of five years, as provided.in proviso of sub-section' (1) of
Section 73 of Finance Act, 1994 is invocable for demanding the Service Tax for the period from
April 2014 to June 2017 in the subject matter. A¢cqrdingly, the Service Tax 'inc.:lpding Cess of
Rs. 1,27,32,811/- (Rupees one crore twenty seven lakh thirty two thousand eight hundred
eleven only) evaded by M/s. Karnavati, during the period from April 2014 to June 2017, on the
aforesaid taxable services, is required to be recovered from M/s. Karnavati by invoking
extended period of five years, under proviso to sub-section (1) of Section 73 of Chapter V of the
Finance Act, 1994, read with Section 68 of the Finance Act, 1994. Consequently, M/s Karnavati
also appeared to be liable to pay interest as per Section 75 of the Finance Act, 1994 on the
aforesaid evaded service tax. ' - : g

46.  The Service Tax including cess amount of Rs. 25,00,000/- paid in cash vide various
DRC-03 challans by M/s Karnavati during investigation, needs to be appropriated against their
outstanding Service Tax liability.

47.  As regards the issue of imposition of penalty under Section 76 of the Finance Act, 1994,
observe that penalty under Section 76 and 78 of the Finance Act, 1994 are mutually exclusive
and once penalty under Section 78 is imposed, no ﬁ)enalty under Section 76 can ‘e imposed in
terms of the proviso inserted in Section 78 w.e.f 10.5.2008 in this regard.

In view of my discussion above and my findings, I pass the following orders:-

ORDER

(i) I order that the total amount of Rs. 17,10,21,019/- received by them during the F.Y.
2014-15 to 2017-18 (upto June 2017) be treated as their total taxable income out of

/57“—7 c‘;?‘ ~. which the amount of Rs. 9,03,74,038/-after deduction of the taxable income already
A L0 p N . . . .
oty 77 reflected in their ST-3 Returns be treated as their unaccounted cash receipt towards

NG s . . .
‘d._l'-\rowdmg taxable services and applicable service tax should be demanded and

2 .recovered from them under the proviso to Section 73(1) of Chapter V of the Finance
‘.0 i Act, 1994, read with Section .68 of the Finance Act,11994, and Section 174 of CGST
“ Act, 2017, U TCEEE R RO .
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(ii) I confirm the demand of service tax amounting to 1,27,32,811/- (Rupees one crore
twenty seven lakh thirty two .thonsand eight hundred eleven only) under the
,prowso to Section 73(1) of the Flnance Act, 1994

(iii)  The Service Tax including cess amount of Rs. 25,00 000/—voluntar11y paid in cash
vide DRC-03 challans by M/s Kamavati during investigation, is appropriated and
adJusted agamst their outstandlng Service Tax liability;

{iv) - I order M/s. Karnavatl to pay the 1nterest on the amount confirmed under Section 75
. of Chapter V of the Finance Act, 1994, read with Section 174 of CGST Act, 2017 on
the Service Tax liability mentioned at Sr. No. (ii) above;

(v) I do not impose any penalty under Sectlon 76 of the Finance Act, 1994 on M/s
' Kamavan

i) T 1rnposc a penalty of Rs.10,000/- on M/s Karnavan under Section 77 (1) (b) of the
Finance Act, 1994.

(vii) I impose a penalty of Rs.10,000/- on M/s Karnavati under Section 77(1)(e) of the
Finance Act, 1994.

o

(viii) I impose a penalty of Rs. 1,27,32,811/- upon M/s Kamavati under Section 78 of
Chapter V of the Finance Act, 1994, read with Section 174 of CGST Act, 2017.

48. . It is further clarified that in terms of Section 78 (1) of the Finance Act, 1994 if M/s
Karnavati- .Ahmedabad, pays the amount of Service Tax as determined at S1. No. (ii) above and
interest payable thereon at (iv) above within thirty days of the date of communication of this
order, the amount of penalty liable to be paid shall be twenty-five per cent of the penalty
imposed at Sr:No.(vili) above, subject to the condition that such reduced penalty is also paid
within the period so specified.

49.  The Show Cause Notice No. DGGV/AZU/Gr-A/36-102/2019-20 dated 19.10.2019 issued
by the Joint.Commissioner, Directorate.General of Goods;-& Service Tax Intelligence, Zonal
Unit, Ahmedabad to M/s. Karnavati Light' & Sound,-G-99/1177, Shivam Apartment, Near

Sy Vi

Central GST & Central Excise,

Ahmedabad North
E.No. STC/15-55/0A/2019 : Date: 05.03.2021
By Regd. Post/A.D
To,

M/s Kamavati Light and Sound,
G-99/1177, Shivam Apartment,
Near Vyasvadi, Nava Wadaj,
Ahmedabad.

Copy to:-

(1) The Commissioner, Central GST & Central Excise, Ahmedabad North.

The Joint Director, Directorate General of Goods & Service Tax Tax Intelligence, Zonal
-a"‘ &7 ynit, Ahmedabad, 6™& 7" Floor, l-The Address, Near Sola Fly Over, Science City

, Off : SG Highway, Ahmedabad -380060 .

I aa Deputy/Assmtant Commissioner, Division-VII, CGST Ahmedabad North

Cém .
A héY Superintendent, CGST, Range-5, Division-VI, CGST Ahmedabad North
Cdm issionerate.

,\/e@  Guiard file.
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