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Any person deeming himself aggrieved by this order may appeal against this order in form GST
APL-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise Building, Ambawadi,

Ahmedabad-380015 within three months from the date of its communication. The appeal should bear a
court fee stamp of Rs. 5.00 only.

An appeal against this order shall lie before the Commissioner (Appeals) on giving proof of
payment of pre-deposit as per rujes .
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* The appeal shouid be filed in form GST APL.-1 in duplicate.This Appeal should be in accordance
with the provisions of subsection(1) of Section 107 of CGST Act,2017 read with Rule 108 and 109(A) of
CGST Rules,2017. It should be accompanied with the following:

Copy of accompanied Appeal.

Copies of the decision, one of which at least shall be certified copy, the order Appealed against
. ORthe other order which must bear 3 court fee stamp of Rs.5.00.
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24AAACTS5456A1ZR

M/s Torrent Pharmaceuticals Limited,
Torrent House, Off Ashram Road,
Ashram Road, Ahmedabad-3800009.

Tax Period — August- 2017 (Erroneous refund)
F.Y.-2017-18
Act - CGST Act, 2017

O

Brief facts of the case :

Date:

Section / sub-section under which Order is being issued - Sec 73 (9)

SCN /Demand Reference No. — GEXCOM/SCN/GST/340/2020-ADIN-O/0 Commr-CGST

Ahmedabad(N). 02.12.2020

1.M/s. Torrent Pharmaceuticals Limited, Torrent House, Off Ashram Road, Ahmadabad

(hereinafter referred as the claimant) is registered with Central Goods & Services Tax
Department having GSTIN No. 24AAACT5456A1ZR.

2. The claimant had filed a refund claim of Rs. 7,80,46,724/- in which IGST of Rs.6,32,11,620/,

CGST of Rs. 74,17,552/-

and SGST of Rs. 74,17,552/- dated 23.01.2018 for the month of

Q August, 2017 on account of input tax credit (ITC) accumulated due to Zero rated supply of

goods,

Table I : Refund claim applications filed by the assesse

Refund Application Amount of Refund claim (Rs.)
period Reference(ARN) No. IGST CGST SGST Total
Aug-17 | AA240817973853K 63211620 7417552 7417552 78046724

3. Vide following final refund order (Form GST-RFD-06), the above refund claim was

sanctioned to the claimant:

Table 2 : Refund claims sanctioned to the claimant

Refund Order (Form-RFD-
06) No. & Date

Amount of Refund Sanctioned (Rs.)

1GST

CGST

SGST

Total

Div-VII/GST-

Refund/06/final/Torrent/2018

dated 07.03.2018

63211620

7417552

7417552

78046724




4, The said claim file was sent for post-audit. The Assistant Commissioner, Audit Cell
vide letter F.No. VI/1(b)-48/Post-Audit/Div-VI1/2017-18 dated 23.05.2018 had observed that
“as per GST RFD-01 the claimant has availed input tax credit of IGST of Rs. 12,42,94,368/- ,
CGST of Rs. 1,54,94,998/- and SGST of Rs. 1,54,94,998/- during August-2017 i.e. total eligible
credit is Rs. 15,52,84,364/- Further, it is observed that they have utilized IGST credit of Rs.
8,21,99,728/-, CGST credit of Rs. 1,14,39,0061/- and SGST credit of Rs. 1,14,39,061/-, i.e. total of
Rs. 10,50,77,850/, for the payment of duty during August, 2017". Thus, it appeared that there
was balance of only Rs. 5,02,06,514/- of input tax credit available with the claimant for refund.
The Jurisdictional Assistant Commissioner had replied to the same vide their office letter F.No.
Div-VIVCGST/Misc./Refund-Rebate/17-18 dated 16.10.2018. In this regard The Deputy
Commissioner (Audit) vide letter F.No.VI/1(b)-48/Post-Audit/Div-VII/17-18 dated 23.10.2018
has observed that “Thus, it appears that your compliance is not relevant in context of provisions
under Section 54(3) i.e, “a registered person may claim refind of any unutilized ITC at the end
of any tax period” that has not been followed while allowing the subject claims for the month of
July-2017 and August-2017. Hence, the claim sanctioned does not appear proper and it is

requested to take necessary action for safeguards to the revenue”.

5. In view of the above, the said claimant was not eligible for refund of unutilized Input
Tax Credit amounting to Rs. 2,78,40,210/- on zero-rated supply of goods as the claimant was
having unutilized balance of ITC amounting to Rs. 5,02,06,514/- only as against the refund claim
amounting to Rs. 7,80,46,724/-.The refund amount ineligible to the claimant calculated by audit

as under :
Table 3 : Amount ineligible to the claimant
Refund | Refund Order (Form-RFD-06) No. & Date Refund Amount ineligible (Rs.)
period IGST | CGST | SGST | Total
Aug- 17 | Div-VII/GST- 21116980 | 3361615 | 3361615 | 27840210
Refund/06/final/Torrent/2018
dated 07.03.2018

6. Whereas, it was observed that the aforesaid Final Refund order (RFD-06) has not been
accepted by the department. The reviewing authority vide following Review Order, reviewed the
refund sanctioned on the grounds mentioned below and filed Appeal before

Commissioner(Appeals), Central Tax, Ahmedabad against the said refund order :

Table 4 : Details of Review orders

Refund | Refund Order (Form-RFD-06) No. & Date | Review order No. & Appeal
period Date filed on
Aug-17 | Div-VII/GST-Refund/06/final/Torrent/2018 | 26/2018-19 dated 25.10.2018
dated 07.03.2018 24.10.2018




(i) As per sub-section (3) of the Section 54 of the CGST Act, 2017 :
“a registered person may claim refund of any unutilized input tax credit at the end of any tax

period.”

(ii) In the month for which refund claim was filed, there was no balance of input tax credit lying

unutilized.

(iii) The Adjudicating authority has erroneously sanctioned refund of Rs. 27840210/- for

Aug- 2017 which needs to be recovered along with interest.

8. The Commissioner (Appeals), Central Tax, Ahmedabad vide Order-In-Appeals No. AHM-
EXCUS-002-APP-207& 208-18-19 dated 07.03.2019 (issued on 08.05.2019), allowed the
Departmental appeal filed above and set aside the impugned order and allowed the prayer of the
department for recovery of the erroneous refund along with interest. Para 6,of the Order-in-

appeal is as under:

O “Therefore ,as per the discussion held, the appeals filed by the department is allowed and
as proposed, I set aside the impugned orders and direct the proper authority to recover the

refund/excess refund granted to the respondents along with interest at appropriate rate”.

9. In view of above, (1) the prant of excess refund of Rs.27840210/~(Rs.21116980/- for IGST,
Rs.3361615/- for CGST and Rs.3361615/- for SGST) for the month of Aug- 2017 vide RFD-06
Order No. Div-VII/GST-Refund/06/final/Torrent/2018 dated 07.03.2018 to M/s. Torrent
Pharmaceuticals Limited in respect of refund of unutilized ITC in relation to exports of Goods,
éppeared to be erroneous and required to be recovered from them under Section 73(1) of the

CGST Act, 2017 along with applicable interest.

10. So a Demand notice for erroneously refunded amount of Rs.27840210/- was issued to the

O assessee under section 73(1) of CGST Act on 02.12.2020 for safe guard of revenue. It is
pertinent to mention that as per available records assessee has approached to Hon’ble Gujarat
High Court vide SCA No.17989 of 2019 against the Order of Commissioner Appeals due to non
constitution of Appellate Tribunal for GST. Hon’ble High Court has restrained the Dept. from
recovery as interim relief to the party vide Order dated 16.10.2019.

11.  Personal hearing in the matter was fixed on 19.01.2021 at 11.30 AM. Shri Ankit Jani,
Manager Taxation, Torrent Pharmaceutical appeared on behalf of the noticee. He requested not

to pass any order as the matter is pending before Hon’ble High Court.

12. After PH in the case the assessee has submitted a reply of the SCN on 25.01.2021 .In their
reply the assessee has discussed about brief issue of the case from para-1 to 7 and given the

of defence in para-8 under the heading of ‘Preliminary reply to SCN’. Noticee have

x

/ ‘_’/" ; guv f{ fee grounds under para-§, firstly they have submitted that the present notice is violation

orr‘bie High Court which restrained the respondent department from initiating any recovery
ol

e \proeédm and should be dropped on this sole ground, secondly they submit that present notice
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refund granted and appeal proceedings are pending before High Court. Further they have stated




as third ground that there is no provision under GST law to issue protective SCN and present <

SCN should be dropped on this sole ground.

13. The noticee’s contention that the present notice is violation of Hon’ble High Court is not
correct as Hon’ble High Court has only restrained recovery and not issued any stay on
departmental proceedings for safeguard of revenue. The notice is actually the claim of the
department of the Tax and other dues for following the judicial discipline in respect of the
order of Appellate Authority as Hon’ble High Court has not yet decided the matter. Further the
noticee’s contention that present notice will lead to duplicity of adjudication proceeding as the |
matter on merit is already adjudicated and refund granted and appeal proceedings are pending
before High Court is not sustainable as the noticee is silent about Commissioner(Appeals) order.
Further noticee’s contention that there is no provision under GST law to issue protective SCN
and present SCN should be dropped on this sole ground is not acceptable as every demand notice

by the revenue department is issued for protection and safeguard of the government revenue.

14.  The matter is pending before Hon’ble Gujarat High Court and the order of Commissioner
Appeals is in favor of Revenue .The assessee was sanctioned excessive amount of refund _
overlooking the provisions of Section 54(3) of CGST Act, 2017. This order is passed during the O
pendency of the matter in Hon’ble Gujarat High Court due to time limit given in Section 73 of
the CGST Act keeping in view of the present legal position. As per Section 73(10) the order is to
be passed within three years from due date of furnishing of annual return for the financial year to
which the tax not paid or short paid or input tax credit wrongly availed or utilized relates to or
within three years from the date of erroneous refund. The date of erroneous refund order in
present case is 07.03.2018.
Order

Thus I confirm the recovery of excessively refunded amount of Rs 2,78,40,210/- as per

Section 73 of CGST Act, 2017 alongwith applicable interest. ] am also bound to impose

mandatory penalty as envisaged in Section 73( Sub section 9) which comes to Rs. 27,84,021/-.

The actual recovery of the Tax and other dues by the Department as per this order in
pursuance of Section 78 & 79 of CGST Act,2017 is subject to the further developments in the
SCA No.17989 of 2019 pending before Hon’ble High Court of Gujarat.

Date: 16.02.2021

Joint C
CGST & C.Ex., Ahmedabad North,
Office Address: Custom House, Navrangpura, Ahmedabad.

Copy to:
(1) The Deputy Commissioner, CGST &CE, Division-VII, Ahmedabad-North.
(2) The Assistant Commissioner (RRA), CGST&CE, Ahmedabad-North.
(3) The Superintendent, AR-I, Division-VII, CGST&CE, Ahmedabad-North.

«/@-) Guard File.
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APL-1 to the Commxss;oner(Appeals), Central GST & Central Excise, Central Excuse Building, Ambawadi,
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