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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its cemmunication.’
The appeal should bear a court fee stamp of Rs. 2.00 only.
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An appeal against this order shall lie before the Commlssmner (Appeal) on payment of
7.5% of the duty demanded where, duty. or-duty and penaliy are in dispute, or penalty, where
penalty alone is in dispute. (as per amendment in Section 35F of Central Excise Act, 1944 dated
06.08.2014)
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or F eiappea[ should be flled in form EA 1 in duphcate It shou[d be SIQned by the appeilant
origpce with the provisions of Rule 3 of Central Excise (Appea[s) Rules, 2001. It should

inied with the following: .

Copy of accompanied Appeal

COpIeS of the decision or, one of which at least shall be ceriified copy, the order

ERIET El?ﬂ:ﬂ’r = Proceedmg initiated against Stiow Cause Notice No STC/04-

ke Y

46/OA/ 15 16 dated .14.10. 2015 -issued- 1po M/s Sorath Bmlders 92, C;lty Cantre,, Nn Swastik
‘Cross Road, Navrangpura Ahmedabad-380009.
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BRIEF FACTS OF THE CASE:

M/s Sorath Builders situated at 92, City Centre, Near Swastik Cross Road,
Navfangpura, Ahmedabad-380009 ( the "noticee") were engaged in providing taxable
Services viz. (1) Goods Transport Agency Service as defined under Sub clause (zzp) (2)
Work Contract Service as defined under sub-clause (zzzza) & (3) Other Taxable Service Other
Than the 119 listed, of clause (105) of Section 65 of the Finance Act, 1994 and were holding
Service Tax Registration (No. AAHFS7484FSTO001) since 18.12.2007. The noticee firm

was a partnership firm.

2 A search was conducted in the office premises of the noticee - 92, City Centre, Near
Swastik Cross Road, Navrangpura, Ahmedabad- 380009 on 9.7.2015 and the files
containing Balance Sheet, IT Returns, Ledgers, Form 26AS were resumed under panchnama

for further mvest1 gat1on
: Lol G o

3. A statement of Shr1 Dlneshkumar Laxmanbhel Patel Partner of notleee ﬁrm was

i . Soonih o
recorded on the spot on 09 07 15 under Sectlon 14 of the Central Excnse Act 1944 read W1th
Sectlon 83 of Fmance Act, 1994 Wherem Shn Dmeshkumar mter-aha stated that they had

prov1ded construcnon serv1ces 0 the foIlowmg Govemment Bodles

Al . .} . .
. 1 ] B O

oI

Road and Bmldlng Department Govermnent of Gujarat

L T Y o

&

Navsari Agricultural Umvermty

c. Gujarat State Land Development Corporation Limited.

C R

Gujarat State Pohce Housmg C [rporatlon anted

YRR [ . R T A
e.. NarmadaWaterResources T R

i et bt

f.  Western Railways. S R C ‘ S

1

4 Further statement of Shri Dineshkumar Laxmanbhai Patel was recorded on
21.09.2015; -wherein, Shri' Patel;inter-alia, with regard to service 'tax- liability of
Rs.66,69,463/-~worked out by tHe- officers; he 'stated that his:firm was engagedin providing
services of Construction of Govémment Buildings/Projects; thiat he-did not agrée with the tax
ligbility- 6f'Rs.66,69:463/-; that‘constiuétion work of Jail:and University, Residential Quarters
was exempt from service tax before 01.07.2012; that he agreed with the liability in respect of
work carried out for' Gujarat Stats Police Housing' Corpordtion Limited after 01.07.2012; that
they had not collected service'tax from their client; that he agreed with cum duty tax liability
occuiréd after '01.07.2012; tﬂé't ‘Lthe'i'l'a ‘tax'liability, after- 01.07.2012 till 2014-15, was of

: 4 ) .
Sl EREN . Ay

i rat; Navsari Agncultural Umver51ty; Gujarat State Land Development Corporation

imited; Gujarat State Police, Housing Corporation Limited; Narmada Water Resources;
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Western Railways.

5.1 The noticee was not paying service tax for the services provided to above mentioned
clients as, according to them, the work carried out by them is for Government authority
and therefore it is not taxable. Also, the noticee was paying service tax regularly on the
GTA services on the freight expenses incurred for the construction activities. If, however,
appeared that services provided to Gujarat State Police Housing Corporation Limited was

taxable and applicable service tax was liable to be paid by the noticee.

52 As per CBE&C Circular No.116/10/2009-S.T., dated 15.9.2009, it appeared that the
services provided to Gujarat State Police Housing Corporation Limited were not

exempted. The relevant portion of the said cireular is reproduced as under:

"Dams, irrigation projects, buildings or infrastructure construction under turnkeys/ EPC

contract by Government not covered under Works Contract service.-

The issue is about Government taking up construction activity of dams, irrigation projecis,
buildings or infrastructure construction etc. through turnkey or EPC (Engineering
Procurement & Consiruction) mode. The said service is covered under Section 65
(105)(zzzza) of Finance act, | 994. The said section itself excludes works contract in respect of
dams, tunnels, canals or irrigation projecis, road, airports, railways, transport terminals &
bridges executed through such turnkey or EPC mode. Hence works contract in respect of above

works even if done through turnkey or EPC mode are exemp! from payment service 10X.

53  As per the provision of section 65(105) (zzzza) of the Finance Act, 1994, the term

"Work Contract services" defined is reproduced below:

(4) Prior to 01.07.2012, taxable service in respect of works contract was defined under
section 65(105) (zzzza) which is reproduced below

"Taxable Service” means any service provided or to be provided to any person, by any other
person in relation to the execution of a works contract, excluding works contract in
respect of roads, airports, raitways, transport terminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub-clause, "works contract" means a contracl

wherein,—
(i) transfer of property in goods involved in the execution of such contract is leviable o

tax as sale of goods, and

(i}  such contract is for the purpose of carrying oul,-

(a) erection, commissioning or installation of plant, machinery, equipment or
structures, whether pre-fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations for transport of. “fluids, heating,
ventilation or air-conditioning including related pipe work, duct work and sheet metal work,
thermal insulation, sound insulation, fire proofing or waler proofing, lift and escalator,
fire escape staircases or elevators,; or

() construction of a new building or a civil structure or a part thereof, or of a pipeline
or conduit, primarily for the purposes of commerce or

construction of a new residential complex or a part thereof: or ‘

=t

[iGtS -vices, in relation to (b) and (c); or
ik
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completion and finishing services, repair, alteration, renovation or restoration of, or "
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(e) turnkey projects including engineering, procurement and construction or
67 commissioning (EPC) projects;
6. Moreover, noticee had failed to produce any document which would support their claim

for exemption. It was also observed from the RA bills produced by the noticee as sample
copies vide letter dated 5.10.2015 and also as stated by Shri Dinesh kumar Patel that the noticee
was not charging service tax separately. Therefore, it appeared that taxable value was required to

be considered as cum duty tax value.

7. Further, it appeared that the noticee had not filed ST-3 returns for the year 201415 which
were due to be filed by 25.10.2014 and 25.4.2015 (half yearly returns).

8. Based on reconciliation of the figures of taxable income reflected in the Books of
Accounts & 26 AS, the service tax liability, in respect of services provided to Gujarat State
Police Housing Corporation Limited, was worked out to be Rs. 57,67,136/- for the period
from 2010-11t0:2014-15, under the category of works contrast:service(-as detailed in the table

below — =« "o S R
. L . e d ey : B s HR SRS AU R T L T :
Year Contract Exempte | Net Effectiv | Cum Liability as | Total
4 - |'Income d In¢ome '| Taxable | e Rate of{ Duty’ | per Partial } Service
. -, | Income . | Service {SerTax, [Reverse [ Tax,
Tax L1ab111ty Charge payable
KR I Pl [N T oo (a)‘ DI "MeChan].S , (a+b)
m
(b)
.| 2010-11 | 74369310 |0 ., . | 74369310.{4.120. | 294277 | N.A. . - 1294277
3 3
12011212 |'64403789 |0 - ' |'64403789 | 4.120 " ['254844 | N.A. 254844
0 0
2012-" |0 0 oo o 0 SO0 e CIENLALY T [NLAG
: ~13(API'1* E ' . (BN a K1 ISR IC I R B I
: ;roJun)-' ' LR ‘
N L ! | R N . | A I T o .
12012-13 | 15509689 | © 15509689 | 4.944 0 201805 201805
" ('gul to
Mar)
2013-14 10 ..., o .., 10, 4.944 0. . 6, .. |0
3014-15 | 3746203__|0_ 3746203 | 4944 |0 74118 | 74118
Total 15802899 | 0 15802899 549121 | 275923 576713
1 1 3. R 6 -
9. : From the investigation made, it appeared: that M/s.Sorath Builders has provided

seryices under '"Work Contract Services", which is defined as tlaxable service under sub-
e ! Caoaeglin T t v P i oo A

e (zzzza) of clause (105) of Sectiou 65 of the Finance Act, 1994. From reading of the

10.»I;;appgar§gi that non-assessment of tax liability af their own, non-payment of Service Tax
Page 3 of 18
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and filing of incorrect Service Tax Returns was found to be intentional one on the part of
M/s Sorath Builders. Thus, it can be said that M/s. Sorath Buiiders was fully aware of their
legal obligations on non-payment of Service Tax, which they did not fulfill with the mala fide

intention of evading payment of Service Tax.

11. On scrutiny of the documents furnished by M/s Sorath Builders and the investigation
carried out in the matter revealed that they have rendered "Work Contract Services' which
are chargeable to Service Tax with effect from 01.06.2007. M/s Sorath Builders, Ahmedabad
has engaged themselves in doing activities as described under Section 65(25b) of Chapter V
of the Finance Act, 1994, as amended and provided taxable services as defined under Section
65(105)(zzzza) of the Act. For doing these activities théy have received consideration And
shown it as income under various heads of accounts in their Books of Accounts, wherein they
have not paid Service Tax in Government Account and thereby evaded payment of it.
Therefore, M/s Sorath Builders was liable to pay Service Tax on the gross income / amount
received from their customers / service recipients. Thus, it appeared that M/s. Sorath Builders
has not properly discharged their Service Tax liability on the income shown in their Books of

Accounts.

12. The services rendered or received by the noticee, upto 30.06.2012, appeared
classifiable under category of "Work Contract Service' as defined under Section
65(105)(zzzza) of the Finance Act, 1994 and hence they were liable for payment of Service
Tax as a provider receiver of services. From 1.7.2012, since there is no service wise
classification due to introduction of Negative List and since the activities carried out by the
noticee appeared to fall under the purview of definition of "Service" in terms of Section
66B(44) read with Section 66D of the Finance Act, 1994 and since the activities were not
covered under negative list nor under any Exemption Notification, noticee appeared liable to

pay Service Tax for the services provided or received by them after 01.07.2012 also.

21  Further, w.e.f. 01.07.2012, since the introduction of Reverse Charge Mechanism
(RCM), as mentioned at Sr. No. 7(b), 8 & 9 of the Table in Notification No. 30/2012 dated
20.06.2012, the new partial reverse charge mechanism was applicable to services provided or
agreed to be provided by way of:

(a) xxxxX

(b) =xxxxx
(c) service portion in execution of a Works Contract ;
And accordingly, noticee appeared liable to pay 50% of the Service Tax and the remaining

50% of the Service Tax was to be paid by the service recipient.

13.  According to Section 67 of the Finance Act, 1994, as amended, where Service Tax is
chargeable on any taxable service with reference to its value, then such value shall be the

oss amount charged by the service provider for such service provided or to be provided

s Y ﬁ?’ thg m, The gross amount charged for the taxable service shall include any amount

/—-“--.
. __", o geéawad gowards the taxable service before, during or after provision of such service. In the

/ﬁfgc / Page 4 0f 18
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present case, M/s Sorath Builders, have not paid Service Tax on the gross amount charged /
received for the taxable services provided by them and thereby contravened the provisions of

Section 67 of the Finance Act, 1994 read with Rule 6 of the Service Tax rules, 1994.

14.  As per the provisions of the Finance Act, 1994 and rules made there under, the service
provider was required to assess correct value for the service provided by them as well as to
pay Service Tax on the actual amount of income received by them for services
rendered/received in due course as prescribed and to foliow all the procedure laid down in the
Act and Rules. In this case, M/s Sorath Builders has failed to pay due Service Tax leviable
on the taxable value charged. They have failed to file correct ST-3 Returns for the taxable
services rendered by them and suppressed the facts for the period from 2010-11 to
2014-15. It, therefore, appeared that they have failed to make timely payment of Service Tax,
as provided in Section 68 of the Act read with Rule 6 of the Rules. S

15.  As per Section 68(1) of the Act, 'Every person prov1d1ng taxable service to any person
shall pay Serv1ce Tax at the rate spemﬂed in Sectlon 66 i in such manner and within such
. perlod as may be preseribed'. The manner and period of payment of Service Tax has been
O prescribed under Rule 6(1) of the Service Tax Rules, 1994. In this case, it appeared that M/s
Sorath Builders has not paid Service Tax to, the tune of Service Tax liability of Rs.
57,67,136/- on "Work Contract Service" thereby contravened the provisions of Section

68(1) of the Act, read with Rule 6 of the Service Tax Rules, 1994.

16.  As per Section 70(1) of the Act, ‘Every person liable to pay the Sérvice Tax shall himself
assess the tax due on the services provided by him and shall furnish to the Superintendent of
Central Excise, a return in such form and'in such mianner and at such frequency as may be
prescribed’. The form, manner and frequency of return ‘are prescribed under Rule 7 of the
Service Tax Rules, 1994. In this casg, it appeared that M/s Sorath Builders has not assessed the
tax dues properly, on the services prov1ded by him, as dlscussed above, and falled to file correct
O . ST-3 Returns for the Year 2010-11 to 2014~15 within stipulated time 11m1t thereby v1olated
the provisions of Section 70(1)} of the Act read with Rule 7 of the Serv1ce Tax Rules, 1994

17.  Further, it appeared that material information and value of taxable ‘sérvices were
concealed by the noticee from the department deliberately and consciously to evade
payment of servite tax purposéefully by'not declaring the amount received against the
services rendered. Therefore, sérvice 'tax not paid was required to be demanded and
recovered from them under proviso to Section 73(1) of the Finance Act, 1994 by invoking
extended period of five years tlme as the notlcee has suppressed/not declared the nature and

value of the taxable services. Thus, it appeared that the total amount of Serwce Tax Rs

7,67, 136/— on "Work Contract Serv1ce" requ1res to be recovered frorn M/s Sorath

'&qa ?}67- N

={ & O

der by applymg the extended penod of five years tnne

Further, it also appeared that the value of Taxable Service in respect' of aforesaid

ices rendered by them was not subjected to assessment. Eventually, they have willfully
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made mis-statement and not paid Service Tax. Thus, M/s Sorath Builder has failed to self-
assess the Service Tax payable on the Taxable Value of income received correctly. They
have failed to file ST-3 Returns correctly as required under the Finance Act, 1994, and
also failed to pay the Service Tax at the applicable rate on the Taxable Value. It clearly
appeared that M/s Sorath Builder has deliberately and willfully evaded payment of

Service Tax on Taxable Income received, as discussed above.

19. In view of the foregoing paras, it appeared the aforementioned omission and
commission was well intended through which they have willfully avoided the payment of
Service Tax. As non-payment of Service Tax was intended willful and the same was
suppressed from the department and therefore the provisions of proviso to Section
73(1) are i‘equired fo be invoked and the said Service Tax not paid by them is required
to be demanded and recovered from them under the proviso to Section 73(1) of the
Finance Act, 1994, as amended by invoking extended period of five years time.
Thus, M/s Sorath Builder, has contravened provisions of the Finance Act, 1994 and
the rules made there under with sole intention to evade payment of Service Tax and
therefore the amount of Service Tax Rs. 57,67,136/- on "Work Contract Service" is
required to be recovered along with Interest under Section 75 of the Finance Act, 1994 by
invoking extended period of five years time, as per the proviso to Section 73(1) of the

Finance Act, 1994,

20. As per Section 75 ibid, "Every person liable to pay the tax in accordance with the
provisions of Section 68, or rules made there under, who fails to credit the tax or any part
thereof to the account of the Central Government within the prescribed period is liable to
pay the interest at the applicable rate of interest". Since the service provider has failed to
pay their Service Tax liabilities in the prescribed time limit, they are liable to pay the said
Service Tax and the same is required to be recovered from them along with interest under

Section 75 of the Finance Act, 1994.

21. It appeared that they are liable to penafty under Section 77(2) of the Finance Act,
1994 in as much as they have failed to assess their actual Service Tax liability and also
failed to file their correct ST-3 Returns from time to time, as required under Section 70

of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994.

22. Further, it appeared that the noticee has not taken into account the incomes received and
expenses incurred by them for rendering taxable services for the purpose of payment of service
tax and thereby, Service Tax liabilities were not properly discharged by them. The non-filing
of correct ST-3 Returns and thereby non-declaration of correct taxable value of service in ST-3
Returns and not paying the due amount of Service Tax was in ufter disregard to the
requirements of law and is tantamount to breach of trust deposed on them. Such outright act in
defiance of law appears to have rendered them liable for stringent penal action as pfpvided
under the provisions of Section 78 of the Finance Act, 1994 for making suppressmn -and

. 08 Hay
6<; A2 :)}ep cealment or non furnishing of value of Taxable Service with intent to evade payment of
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Service Tax. ]

23. It appeared from the above that M/s Sorath Builders is liable to penalty under
Section 78 of the Finance Act, 1994 in as much as they have willfully and intentionally
suppressed the figures of taxable income and did not assess their Service Tax liability
and not paid the required Service Tax on the same. They have obtained Service Tax
Registration, however not paid any Service Tax and also failed to file correct Service Tax
Returns. This act of willful omission and commission becomes more serious and
intended one, when Shri Dineshkumar L. Patel, who happened to be Partner of M/s
Sorath Builders. In spite of obtaining Service Tax Registration and non-payment of Service
Tax was well intended one. Apparently, it appears that they were aware of provisions of
the Finance Act, 1994 and rules framed there under and non-compliances of provisions of
the Finance Act, 1994 was intended one. This appears that the act of non-payment of

Service Tax was outcome of sole intention to evade payment of Service Tax.

24, It appeared that all the above mentioned acts of contrayention of the various
provisions o‘f th;e Finance Act, 1994, as amendedifrorn' ‘time_ to _time,, and Rt;les framed there
under on the part of M/s Sorath Builders has be_en committed by way, o_f suppression of t‘acts
w1th sole intention to evade payment of Servme Tax and therefore the sald Service Tax not paid
by them is required to be demanded and recovered under the prov1so to Sectton 73(1) of the
Finance Act, 1994, as amended from time to time, by mvokmg extended penod of five years
time. All these acts of contravention of the prov1s1ons of Section 67, 68, §9 & 70 of the Finance
Act, 1994, as amended, read w1thRu1es 4,6 and 7 o_f_ _theﬁervtoe Tax Iﬁulies,l I 994 appeared
to be punishable under the provisions of Section 77 & 78 of the Finance Act, 1994, as amended
from time to time.

[

'25.  Therefore, show causé notcs F. No, STC/4-46/08A/15-16"dated 14.10.2015 ‘was
issued by the Principal Commissioner, Service Tax, Ahmedabad, calling tpon the noticee to

show cause as to why —

i) The Income of Rs. 15,80,28,991/ recéived by them froml M/s Gujarat State
Police Housing Corporation Limited'during the Year from 2010-11 to 2014-15 'should not be
considered as Taxable Income for the purpose of levy of Service Tax under the category of
"Work Contract Service" fallmg under Section 65(105)(zzzza) of the Finance Act 1994 up
to 30.06.2012 (as tabulated in Annexure-B attached to the SCN) and as "Serv1ce in terms of
Section 65B(44) read with Section 65D of the Finance Act, 1944 with effect ﬁom 01 07.2012

e N . : o [

read with Section 68 of the Finance Act, 1994, by invoking extended period of five years.

iy Interest at the prescribed rate should not be charged and recovered in terms
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of the provisions of Section 75 of the Finance Act, 1994, as amended from

time to time;

iv) the Penaity under sub-Section (2) of Section 77 of the Finance Act, 1994 should not be
imposed on them in as much as they failed to assess their correct Service Tax liability and
failed filed their correct Service Tax Returns, as required under Section 70 of the Finance Act,

1994 read with Rule 7 of the Service Tax Rules, 1994;

v) the Penalty under Section 78 of the Finance Act, 1994, as amended should not be
imposed on them - for suppressing the ' material facts of providing of
Taxable Service from the department and for not disclosing the value of the
said taxable service from the department with sole intention to evade payment of

applicable Service Tax.

The said SCN was made answerable to the Additional/Joint Commissioner, CGST &
Central Excise, Ahmedabad North vide corrigendum dated 21.12.2018.

Defence Reply :

26. The said noticee submitted written submission vide letter dated 25.11.2015 and 08.01.2019
wherein it has been inter-alia submitted, in response fo Point No.1, 2, 3 of Para 27 of SCN
regarding taxability of service, demanding service tax & interest thereon that they have provided
Works Contract Services of Rs.7,43,69,310,Rs.6,44,03,789, Rs.53,09,715, Rs.1,01,99,974,
Rs.37,46,203 For the F.Y. 2010-11, 2011-12, 2012-13, 2013-14 & 2014-15 respectively. The
Work Sheet, Annexure-A, attached to the reply. Further, the noticee submitted that, the SCN
have alleged that service tax is to be leviable as per Para 3 of Circular No.116/10/2009-S.T.
dated 15.09.2009 which is narrated as below:

"3, The second issue is about Government taking up cdnsfructz‘on activity of dams, buildings or
infrastructure construction étc. through EPC (}_f?ngineerizfz;gJ Procurement & Construction) mode.
The said service 'i.s' covered under .§éction 65(105)(zzzza) of Finance Act, 1994. The said section,
itself excludes works contract in réspect of ::iams, roads, airports, railways, transport terminals,
bridges and tunnels executed through EPC mode. Hence works contract in respect of above

works even if done through EPC mode are exempt from payment of service tax.”

27.  The noticee submitted that the said circular is not at all applicable to them as they have not
provided services through EPC (Engineering, procurement & Construction) mode but in fact,
they have just provided construction related services in terms of Works Contract Services to M/s.
GSPHCL which can be clearly seen from the work order issued by M/s GSPHCL. According to
the definition, it seems that only construction service provided for the purpose of Commerce or
industry then the same would be chargeable to service tax as per point no.(b) of (ii) of
explanation to section 65(105)(zzzza) but in their case, they have provided service to"M/s

L which is non commercial in nature and therefore, their service is not for the purpose of

or industry but for the purpose of public use. Further, they have reproduced clla'jj-ls‘e

ub section 105 of Section 65 of the Finance Act, 1994 for reference.
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“Section 65(105)(zzzza) to any person, by any other person in relation to the execution of a
works contract, excluding works contract in respect of roads, airporis, railways, transport

terminals, bridges, funnels and dams.

Explanation.- For the purpose of this sub-clause, "works contract” means a, contract wherein, -
transfer of property in goods involved in the execution of such contract is leviable to tax as sale

of goods, and

(i) such contract is for the purposes of carrying out,-

(a) Erection, commissioning or installation of plant, machinery, equipment or structures,

whether pre-fabricated or otherwise, installation of electrical and electronic devices, plumbing,

drain laying or other installations for transport of fluids, heating, ventilation or air-conditioning

including related pipe work, duct work and sheet metal work, thermal insulation, sound

insulation, fire proofing or waterproofing, lift and escalator, fire escape staircases or elevators;

or _ ’

(b) Consb ucnon of a new buzldmg or a czvzl structure or a pad rhereof or of a pzpelme or

conduzt primar ily for the purposes of commerce or mdustry, or A
O (c) Constructzon of a new residential complex or a par! thereof; or

(d) Completion and finishing:services; repaif, alteration, -renovation or restoration.of; or similar

services in reldation to (b) and (c)yrors - 0 o it SN

(e)turnkey projects including engineering, procurement and consiruction or commissioning

(EPC) projects:” = - B RPN

it N

28. The noticee further submitted that the service is Works Contract Servrces and that same is
also accepted by the department in various paras of Show Cause notice and therefore the
c‘lasmﬁcanon‘ of service is not debatable but the question is that whether the se_rylce prov1ded to
M/s, GSPHCL would be chargeable or. not. The answer to that.is clearly 'No'. As the definition of

M I

the "Work Contract Services" is inclusive in nature before 01.07.2012, their services shall not be

O falling within point no. 1.2 as mentioned above. . o L

29, The notrcee further subrmtted that the works contract services for Rs.8,86,76,228/-
prov1ded in relatlon to Rural Police Statlon, ‘Guest House, Jail, Raksha Shakti University and
Laborat()ry from 01.04,2011 to 31 03. 2015 is taxable service which is clearly not legltlmate and
therefore service tax should not be demanded upon the same services and they requested to drop

the same demand ‘They have attached COpy of work order & RA bills with their reply.

i

30. The notrcee further submlt‘ted that the serv1ce tax 11ab111ty of Rs.3,88, 028/~ towards

4 . -
serv1ees prov1ded in relation to constructlon of pohce housmg quarters on or aﬁer 01 07 2012 is

|5;'14'-:|".‘» . - 1o Joa

' 'IﬁresponSe to Point No.!'5 ‘o Para 27 of SCN demahding penilty on 'service ’ta)'c"the

\""‘ "A'-Hlﬁd N
NI isff,nbticee subthitted that as this is 'tHé'¢asé where noticee is ignorant about taxability of works

contract service provided to M/s. GSPHCL and therefore, looking to the provision of service tax -
: Lo bobln e oo

. . - * .
e e 1 TR | W : '
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laws and definition of works contract services provided under (zzzza) of sub section 165 of
section 65 of Finance Act,1994 up to 30.06,2012.service tax would not be leviable discussed in

Para 1.2 of this submission and hence, there is no service tax, penalty could not be imposed.

32. The noticee has further submitted that, without prejudice what has been discussed above, if
it is assumed that there is service tax liability on the said amount then and also, penalty under
section 78 cannot be imposed as noticee was under bonafide belief that service tax would not be
leviable under government projects. The noticee further submitted that they were under bonafide
belief that their case was not only established by their statement or it is limited to their case but it
is in their knowledge that the same kind of service tax inquiry was also conducted/conducting

with the different assessees who have carried out similar type of work.
33. The noticee further have reliance on below mentioned judgments.

1. High court of Allahabad in the case of H M Singh & Co. vs, Commissioner of Central Excise,
Customs & Service tax [2014]49 taxmann.com 417 (HC) held that:

" 8 The. only issue which is raised in the present appeal is in regard lto the imposition of a
penalty on the appellant. The contention of the appellant is that there was no case of fraud,
collusion, willful misstatement or suppression of facts within the meaning of section 78 or of a
contravention with an intent to evade payment of service tax. Moreover, it has been submitted
that under the first proviso to section 78, the amount of penalty is liable to be reduced to 25% of
tl;te service tax determined if the service tax together with interest is paid within thirty days from
the communication of the order of the Central Excise Officer determining the service tax. In the
present case, it has been submitted that the appellant had established its bona fides by not even
waiting for an order of adjudication but had deposited the amount of service tax with interest on
9 June 2011, 7 September, 2011, 21 September, 2011 and 11 October, 2011. Finally, it has been
submitted that nearly two-hundred notices had been issued by the Division and Commissionerate
at Allahabad which indicates that there was mass unawareness among the service providers in

the area which was noted in an order of the Joint Commissioner (Adjudication), Central Excise,

Allahabad dated 16 June, 2011"

Hon’ble Supreme Court in Anand Nishikawa Co. Ltd. V. CCE [2005] 2 STT 226

wherein it was held as follows.

“ It is Settled-law that mere failure to declare does not amount to willful suppression. There
must be some positive act from the side of the noticee to find willful Suppression. Therefore, in
view of our findings made hereinabove that there was no deliberate intention on the part of the
appellant not to disclose the correct information or to evade payment of duty, it was not open to
the Central Excise Officer proceed to recover duties in the manner indicated in proviso 10

Section 114 of the Act ..."
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34.  They requested to drop the penalty on the service tax amount looking to the above
decision of Hon'ble High Court & Hon'ble Supreme Court,

PERSONAL HEARING :

35.  Personal Hearing in this case was held on 20.07.2016 wherein Shri Kunal V Desai
appeared on behalf of the noticee and submitted that the provision of Circular No. 116/10/2019-
ST dtd. 15.09.2009 is not applicable on them. He submitted that he would furnish a detailed
submission in the matter during next hearing. Thereafter a hearing was held on 08.01.2019
wherein Shri Kunal Desai, Chartered Accountant, appeared on behalf of the noticee and
submitted a written submission dated 08.01.2019. He promised fo submit a self certified free
translation in English for Gujarati language documents and reiterated the contents of all the

LAY

written submission and requested to drop the SCN.

36.  Due'to the change of adjudicating authority; further personal h'eériné was granted to them

dn' 19:02.2026, " 28'02.2020, 23.03'202022:07.2020 'and 30.09.2020. Vide their e-mail

O ?orrrrrrrlrlleotlon dated October 02, 2020, they stated that they do not want personal hearing in
- this case. Further, due to change of one another adjudicating authority, one more personal

hearing opportunity was given on 29:12,2020, however, the noticee did not appear-for the sarhe. -

St : . T SRR i ST N I

37. I find that sufficient opportunities, were given to the noticee to explain their stand and to

roduce evidence with regard to.the exemption they'claime.d .for rendering the services in

bl

aF.IJ‘:‘.‘%h:‘-?a'Flo_D-:- R R T SOt F L L B e S S SR U L P PR

I B o : b, 'llinn o e L S L S S S PROY N

DISCUSSION AND FINDINGS

N R T TR

38. 1 have carefully gone through the subJect show cause notlce submlssmns made by the

O notlcee 1n therr written replies as welI as dunng the course of E"ersonal Heanng held before my

predecessor and documents / ev1dences avallable on record

[ I | e [

39" ' 1'firid thiat the moot issies'to be db&idtd in the’ present proceedrngs are:
A TRYUPE T AT YRR R P e S T PE S N L SR

i)  Whether the Income of Rs. 15,80,28,991/ received by the noticee from M/s Gujarat State
Police Housing 'Corporation Limited during the Year from 2010-11 o 2014-15 should be
considered as Taxable Income for the purposé of levy of Service Tax undér the category of
"Work Contract Service" falling under Seétion 65(105)(zzzza) of the Finance Act, 1994 up
t‘é"ﬁdid'ﬁ‘.zbu and to be counted as "Service" in terms of Section 65B(44) read with Section

'w“gﬁ‘g@qz mennoned Taxable Inf‘ome of Rs 5 80 28 991/— recelved during the Year from 2010-11
‘. \\1?— . 1

. tPalge 11 ofl‘s‘l o




to 2014-15 demanded and proposed to recover from them under proviso to Section 73(1)
read with Section 68 of the Finance Act, 1994, by invoking extended period of five years
is justified.

40.  From the show cause notice I find that M/s Sorath Builder, have provided construction
services under works contract service to the following Government Bodies:

a Road and Building Department, Government of Gujarat.

b. Navsari Agricultural University.

Gujarat State Land Development Corporation Limited.

Gujarat State Police Housing Corporation Limited.

Narmada Water Resources,

h M A 0

Western Railways.

41.  M/s Sorath Builder, had not paid any service tax for providing taxable service under the

works contract service in respect of the above mentioned clients.

42. 1 also find that the said noticee had not filed the ST-3 returns for the year 2014-15 which
were due to be filed by 25.10.2014 and 25.4.2015 (half yearly returns).

43, 1 find, based on reconciliation of the figures of taxable income reflected in the Books of
Accounts & 26 AS, the service tax liability, in respect of services provided to Gujarat State
Police Housing Corporation Limited, works out to be Rs. 57,67,136/- for the period from
2010-11 to 2014-15, under the category of works contract service, as detailed in the table below

Year Contract | Exempte | Net Effectiv | Cum Liability as | Total
Income d Income | Taxable e Rate of | Duty per Partial | Service
Income Service | Ser Tax | Reverse Tax
Tax Liability [ Charge payable
(a) Mechanis | (atb)
m
(b)
2010-11 | 74369310 |0 74369310 1|4.120 294277 | N.A. 294277
3 3
2011-12 | 64403789 |0 64403789 | 4.120 254844 | N.A. 254844
0 0
2012- 0 0 0 0 0 N.A. N.A.
13(Apri
"1"0 Jun)
2012-13 | 15509689 (0O 15509689 | 4.944 0 201805 201805
{(Jul to
Mar)
2013-14 | O 0 0 4.944 0 0 0
2014-15 | 3746203 0 3746203 | 4.944 0 74118 74118
Total 15802899 (0 ' 15802899 549121 | 275923 576713
1 1 3 6
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(2zzza) of clause (105) of Section 65 of the Finance Act, 1994. From reading of the scope
of service as mentioned in definition of "Weork Contract Service", it transpires that
M/s Sorath Builders, from the beginning, failed to assess their Service Tax liability
towards rendering of service, failed to pay the required Service Tax and also failed to file

correct Service Tax Returns for the taxable income received by them.

45, 1 also find that non-assessment of tax liability at their own, non - payment of Service
Tax and filing of incorrect Service Tax Returns was found to be intentional one on the part
of M/s Sorath Builders. Thus, it can be said that M/s.Sorath Buiiders was fully aware of
their legal obligations on non-payment of Service Tax, which they did not fulfill with the

mala fide intention of evading payment of Service Tax. |

46.  As per the provision of section 65(105) (zzzza) of the Finance Act, 1994, the term

"Work Contract services" deﬁned is reproduced below: _

R T ST R T
(A) Prior to 01.07.2012, taxable service in respect of works co}ztrgct was defined under
section 65(105) (zzzza) which is reproduced below

O “Taxable Service" means any service provided or to be provided to any person, by any other
’ person in relation to the execution of a works contract, excluding works contract in
respect of roads, airports, railways, transport terminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub clause “works contract” means a contract
wherein,— : St A

(iij)  transfer of property in goods, involved in rhe execution of such contract is leviable to
tax as sale of goods, and

(iv)  such contract is for the purpose of carr ymg out,-

(a) erection, commissioning or-installation of plant, muchinery, equipment or
structures, whether pre-fabricated or otherwise, installation of electrical and
electronic devices, plumbing, drain laying or other installations for transport of fluids, heating,
ventilation or air-conditioning including related pipe work, duct work and sheet metal work,
thermal insulation, sound insulation, fire proofing or water proofing, lift and escalator,
fire escape staircases or elevators, or, .

(2 construction of a new building ora czvzl structure or a part thereof or of a p:pelme
O or conduit, primarily for the  purposes of commerce or : -
= industry; or o
(h) consiruction of a new residential complex or a pari, thereof; or
(i) completion and finishing services, repair, alteration, renovation or restoratzon of or
similar services, in relation to (b) and (c);.or
{) . turnkey projects including engineering, procurement and construction or
®) _commissioning (EPC') pr ajects.

47. 1 fmd that upto to 30.06.2012, the services rendered or recelved by the noticee

appeared cIaSSIﬁable under category of "Work Contract Serv1ce as defined under

ion 65(105)(zzzza) of the Finance Act 1994 and hence they were liable for payment of

S

VI f"e.Tax as a provider receiver of services. From 1 7 2012, sirice there 18 no ‘service
?ei’ds ification due to introduction of Negatwe List and since the actlvmes carned out by the
'@eg ppeared to fall under the purview of definition of "Service" in terms of Section
read with Section 66D of the Fmance Act, 1994 and since ‘the activities were not

covered under negative list nor under any Exernptlon Notification, noticee appeared liable to
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pay Service Tax for the services provided or received by them after 01.07.2012 also.

48. Since the introduction of Reverse Charge Mechanism (RCM), w.e.f. 01.07.2012, as
‘mentioned at Sr. No. 7(b), 8 & 9 of the Table in Notification No. 30/2012 dated 20.06.2012, the
new partial reverse charge mechanism was applicable to services provided or agreed to be
provided by way of;

(d) xxxxx

(e) xxxxx
(f) service portion in execution of a Works Contract ;
And accordingly, I find that, the noticee is liable to pay 50% of the Service Tax and the

remaining 50% of the Service Tax was to be paid by the service recipient.

49.  According to Section 67 of the Finance Act, 1994, as arhended, where Service Tax is
chargeable on any taxable service with reference to its value, then such value shall be the
gross amount charged by the service provider for such service provided or to be provided
by him. The gross amount charged for the taxable service shall include any amount
received towards the faxable service before, during or after provision of such service. In the
present case, I find that, M/s Sorath Builders, have not paid Service Tax on the gross
arﬁount charged / received for the taxable services provided by them and thereby contravened

the provisions of Section 67 of the Finance Act, 1994 read with Rule 6 of the Service Tax

rules, 1994, -

ot

50.. ¢ I find that, for the period upto 30.06.2012, construction of Police Staff Quarters for
GSPHCL (M/s Gujarat State Police Housing Corporation Limited), are obviously for residential
purpose of state Police Force and such construction should fall in the category of residential

construction and not under construction of civil structures or buildings primarily for commerce or

industry.

51.  As perclause (91a) of Section 65 “residential complex” means any complex comprising
of —

(1) a building or buildings, having more than twelve residential units;

(i)  acommon area; and

(iii)  any one or more of facilities or services such as park, lift, parking space, community hall,
common water supply or effluent treatment system, located within é premises and the layout of
such premises is approved by an authority under any law for the time being in force, but does not
include a complex which is constructed by a person directly engaging any other person for
designing or planning of the layout, and the construction of such complex is intended for

personal use as residence by such person.

Explanation. - For the removal of doubts, it is hereby declared that for the purposes of
this clause, — .

@E:’(é‘qu& ersonal use” includes permitting the complex for use as residence by another persen on
o I\tzof’ Wlthout consideration;

T“;"\. \ ol \
%“ )
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(b)  “residential unit” means a single house or a single apartment intended for use as a place

of residence;]

52. ] find that the present case is distinguishable with the case of Khurana Engineering Ltd
reported in 2011(21) STR115 (Trib-Ahm), favouring the appellant. In the said case, the
appellant had constructed residential quarters for Income Tax Department on a tender floated by
CPWD and Hon’ble Tribunal found that the demand was not sustainable as the construction was
for ‘personal use’. In the present case construction of Police Quarters for State Police has been
completed through GSPHCL, which is a State Owned Limited company. State Government has
not directly engaged the contractor (Noticee) like Khurana Engg. Ltd case where quarters for
Income Tax were built through CPWD who in turn engaged Khurana Engg. Lid. Therefore,

there is no direct dealing with the noticee with the State Government in the present case.

53.  1also observe that the Hon’ble Tribunal in the case of M/s Khurana Vs CCE Ahmedabad
reported at'2‘b11‘ (21) STR 115 (Tn-AhmEl), held that residential cénﬁﬁléx constructed by the
appellant is meant for use by the Income Tax department to provide the same on rent to the
employees and therefore, it is clearly covered by the explanation given for “Personal use” in the

O definition. In the said case the CPWD had engaged the appellant for construction of residential
complex for giving it on rent to the employees of Income Tax ‘d_eplqr!ment.n It is basically the case
of one department taking the help of another department 1o get the work done basically because
of specialization of that department in preparing documents and get the work executed. Hon'ble
Tribunal also held that service provided by the appellant is to be treqted as service provided to
Govt. of India directly. |

54.  Hon’ble Tribunal had set-aside the impugned order'in this case in favour'of M/s Khurana
Engineering Itd, The facts of the present c¢ase is different as there is no'Government agency like
CPWD is involved. In short, the State Government nor the Government agency has not assigned
the task to the noticee. . | | ‘ |

O . The noticee has not subm1tted anér proof with respect to the services provided to M/s
GSPHCL are for the personal use. ‘
. No proper documents in relat1on to nature of the contract ancl serv10€s were provzded by
the notlcee _ _
»  The free translatlon has not yet been pr0v1ded

. I'also find that there is lack of co-operation on the part of the noticee. .

55. In view of the above, I hold that M/s. Sorath Builders have suppressed the material
information and value of taxable services were concealed by the noticee from the

department deliberately and consciously to-evade payment-of service tax purposefully by
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Service Tax Rs. 57,67,136/- on "Work Contract Service" required to be recovered from

M/s Sorath Builder by applying the extended period of five years time.

56. I also find that the value of Taxable Service in respect of aforesaid services rendered
by them was not subjected to assessment. They have willfully made mis-statement and not
paid Service Tax. Thus, M/s Sorath Builder has failed to self-assess the Service Tax
payable on the Taxable Value of income received correctly. They have failed to file ST-
3 Returns correctly as required under the Finance Act, 1994, and also failed to pay the
Service Tax at the applicable rate on the Taxable Value which clearly shows that M/s
Sorath Builder has deliberately and willfully evaded payment of Service Tax on Taxable

Income received, as discussed above.

57.  The noticee has stated that in their case, no service tax is payable by them as it comes
under exemption. I find that no specific exemption is available to them as per the exemption
notification nor it is figuring in the negative list. Further, I find that they have relied various
case laws in their defence. On going through the said case laws, I find that the present case
is distinguishable with those cases in so far as in the present case, construction of Police
Quarters for State Police has been completed through GSPHCL, which is a State Owned Limited
company. State Government has not directly engaged the contractor (Noticee). Therefore, I find

that the noticee is not directly with the State Government as such they are not eligible for

exemption in the present case.

58. In view of the foregoing paras, it is obvious that the aforementioned omission and
commission was well intended through which they have willfully avoided the payment of
Service Tax. As non-payment of Service Tax was intended willful and the same was
suppressed from the department and therefore the provisions of proviso to Section
73(1) are required to be invoked and the said Service Tax not paid by them is required
to be demanded and recovered from them under the proviso to Section 73(1) of the
Finance Act, 1994, as amended by invoking extended period of five years time.
Thus, M/s Sorath Builder, has contravened provisions of the Finance Act, 1994 and
the rules made there under with sole intention to evade payment of Service Tax and
therefore the amount of Service Tax Rs. 57,67,136/- on "Work Contract Service" is
required to be recovered along with Interest under Section 75 of the Finance Act, 1994 by
invoking extended period of five years time, as per the proviso to Section 73(1) of the
Finance Act, 1994.
59.  As per Section 75 ibid, "Every person liable to pay the tax in accordance with the
provisions of Section 68, or rules made there under, who fails to credit the tax or any part
thereof to the account of the Central Government within the prescribed period is liable to
pay the interest at the applicable rate of interest". Since the service provider has failed to
}'ma)_ their Service Tax liabilities in the prescribed time limit, they are liable to pay the said
S ss"&‘é% .

AT e

Tax and the same is required to be recovered from them along with interest under

5 of the Finance Act, 1994.
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60. M/s.Sorath Builder are liable to penalty in terms of Section 77(2) of the Finance Act,
1994 in as much as they have failed to assess their actual Service Tax liability and also
failed to file their correct ST-3 Returns from time to time, as required under Section 70

of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994,

61. Moreover, the noticee has not taken into account the incomes received and expenses
incurred by them for rendering taxable services for the purpose of payment of service tax and
thereby, Service Tax liabilities were not properly discharged by them. The non-filing of
correct ST-3 Returns and thereby non-declaration of correct taxable value of service in ST-3
Returns and not paying the due amount of Service Tax was in utter disregard to the
requirements of law and is tantamount to breach of trust deposed on them. Such outright act in
defiance of law have rendered them liable for stringent penal action as provided under the
provisions of Section 78 of the Finance Act, 1994 for making suppression and coircealrnent or

non furnishing of value of Taxable Semce w1th 1ntent to evade payment of Serv1ce Tax..

62. AS 'al'ready discussed abdve; M/é Sorath ‘Builders is liable to penalty’under Section
78 of the Fifance Act, 1994 iri as'miuch as théy have willflilly and'ihtentionally
suppressed ‘the figures of taxable incbme'and did miot assess 'their ‘Service Tax liability
and not paid the required Service Tax on the same. They have obtained Service ‘Tax
Registranon however not pa1d any Serv1ce Tax and also fazIed to file correct Serv1ce Tax
Returns In fact durmg the course of staternent of Shri Dineshkurnar Laxamanbha1 Patel
Partner of M/s Sorath Builders recorded on 21 09 2015 has stated that they have not
paid any serv1ce tax for prov1d1ng taxable seg\nce under the works contract servwes in
re‘sluect. of ‘servrc!es PI?Vldedl to!variousi M(T'rolviernrnent .E?Od.l-?';s-_'\j Thl?w?ﬁ-t of .Wﬂllf,ul ornieeion
and commission becomes more _eeriou_s\_arlrd intended one_,‘whleln”S.hriuDine_shku.rnarl Lo
Patel, who happened to be Partner of M/s. Sorath Builders. In spite of obtaining Service
’i_"a>'< ‘Regisu‘ation and non—payrnent_ofl Sewice 'I“a?c ‘was we_ll]!hintended_one.r ApParentiy, they
were aware of provisions of the Finance Act, 1994 and rules framed there under and
non-compliahces of provisions of the' Finance Act, 1994 was »intended-one:‘ The act of non-
paymerit of Service Tax was ‘outcome of sole intention to evade payment of-Service Tax..

6.1%.} _ Al the \above mentloned acte ofl contraventlon of the variousl provislons ‘of the
Fmance Act, 1994, as amended from tlme to tnne and Rules framed there under on the part
of s Sorth Builders, has been coryuitid by way of suppressin,of facs with soe inention
to evade payment ¢ of Service Tax and therefore the. said Service Tax not paid by them is required
to be demanded and recovered under the prov1so to Section 73(1) of thf Flnance Act, 1994, as

e i v el

amended from tirne to time, by rnvokmg extended penod of five years time All these acts of

_ centravenhon of the prov151ons of Section 67 68 69 & 70 of the Flnance Act 1994 as

a ii.mder the pI'OVlSlOl_‘lS of Section 77 & 78 of the Fmance Act 1994 as, amended ﬁ'orn

! . .
AN C b TR ) N
L

G E1ew of my f"ndings abave, I pass the fOHOng orders:- -

A HE ot o P B O S L S P
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ORDER P

i) I order that the Income of Rs. 15,80,28,991/ received by them from M/s Gujarat State
Police Housing Corporation Limited during the Year from 2010-11 to 2014-15 be considered as
Taxable Income for the purpose of levy of Service Tax under the category of "Work
Contract Service" falling under Section 65(105)(zzzza) of the Finance Act, 1994 up to
30.06.2012 and as "Service" in terms of Section 65B(44) read with Section 65D of the
Finance Act, 1944 with effect from 01.07.2012 onwards;

ii) I confirm the Service Tax amounting to Rs.57,67,136/- (inclusive of Edu. cess + HSEC)
(Rupees Fifty Seven Lakhs Sixty Seven Thousand One Hundred Thirty Six only) on the
aforementioned Taxable Income of Rs. 15,80,28,991/- received by them during the Year from
2010-11 to 2014-15 and order that the said Service Tax amount be recovered from
M/s.Sorath Builders, Ahmedabad under proviso to Section 73(1) read with Section 68 of the
Finance Act, 1994, by invoking extended period of five years.

iii) I order recovery of interest at the prescribed rate on the amount of
Service tax confirmed above in terms of the provisions of Section 75 of the
Finance Act, 1994,

iv) I impose a penalty of Rs.10,000/- (Rupees ten thousand only) on M/s.Sorath Builder
under sub-Section (2) of Section 77 of the Finance Act, 1994 .
V) I impose a penalty of Rs. 57,67,136/- (Rupees Fifty Seven Lakhs Sixty Seven O
Thousand One Hundred Thirty Six only)the Penalty under Section 78 of the Finance Act,
1994, on M/s.Sorath Builders, Ahmedabad.

vi) I further Order that in the event the entire amount demanded as above is paid within
thirty days from the receipt of this Order along with applicable interest, the amount of penalty
liable to be paid by them shall be 25% (twenty five per cent) of the penalty imposed at Sr. No.(v)
above, subject to the condition that such reduced penalty is also paid within the said period of 30

days (thirty days) in terms of clause (ii) of Section 78(1) of the Finance Act, 1994.

64, Show Cause No.STC/04-46/0A/15-16 dated 14.10.2015 issued to M/s.Sorath Builders,
92, City Centre, Nr.Swastik Cross Road, Navrangpura, Ahmedabad 380 009 is disposed-of in the

Joint Cmm{ssioner,
CGST & CEx., Ahmeglabad-North.

Dtd .19.01.2021.

BYR.P.A. D/HAND DELIVERY

To,

M/s Sorath Builders.

92, City Centre, Near Swastik Cross Road
Navrangpura, Ahmedabad 380 009,

Copy to:-

(1) The Commissioner, Central GST & Central Excise, Ahmedabad North.

(2) The Deputy Commissioner, CGST & Central Excise, Div.-VII, Ahmedabad- North.
(3) The Superintendent, Range- I, Div-VII, CGST Ahmedabad-North.

{\/(»4‘)J Guard File.
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