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Any person deeming himself aggrleved by this order may appeal agamst this order in
form EA-1 to the Comm[ssmner(Appeals) Central GST+&"Gentral Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from. thel date of |ts communlcatlon
The appeal should bear a court fee stamp of Rs. 2.00 only. ' g
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An appeal against this order shall lie before the Commlssmner (Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are Jn dlsrute Saér enalty, where

penalty alonatisin dispute. (as per amendment i Section 35Fdf: Eenitd E%l Jc 1944 dated
06.08. 2014)
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Brief facts of the case:

M/s Adani Petronet (Dahej) Port Pvt Ltd, Adani House, Near Mithakali Six Roads,
Navrangpura, Ahmedabad 380 009 (hereinafter called as the 'assessee’) were holding a Service
Tax Registration No AAECAS046RST001. They are providing taxable services namely Port

services (minor ports), Consulting Engineer services, Maintenance of Repair Services etc.

2 During the course of audit of the Service Tax records of the said assessee, the following

observations were raised by the Audit officers-

Revenue Para No 2 - Non-payment of service tax under 'port service'

3. It was noticed from the verification of the records of the said assessee that they had
claimed exemption from payment of service tax in respect of two invoices, both dated 31.3.2017,
one raised to M/s Nobel Natural Resources India P Ltd, Bhimasar and. another to Mis Noble
Natural Resources India P Ltd, Gurugram. It was seen that the invoices raised to the two parties
mentioned 'tﬁe‘gdescription of service as 'Cargo unloading, packing and loading of wheat (Imp)'.
They have further mentioned the service category as 'port gervice! ,alald I‘?Fﬂﬁﬁk_s-‘ as. ‘Termirral

was payable

Handling charges'. It has been the contention, of the, said assessee that no service tax,
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as the seryices provided were in relation to Agricultural produge, ,

4, It -appeared that the services were in’ the nature of 'port servicd’-a comimutication was
sent to the said assessee on 26.9.2018 to explain their position, The S?‘jﬂ; assessee haye stated that
the services were in the nature of Handling (Loading, Unloading etc) of wheat (agricultural

produce) It was further stated that no servxce tax was leviable in terms of the provisions of
PRV PR N

Section 66D((d)(v) of the Finance Act, 1994 (‘Act"), as the output service were related to
PN RTERT RS
agnculture ‘or agncultural produce by way of loading, unloadlng, packmg, Lsf:orage or
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5, ‘Against: a communication dated.05.02.2019 and summensidatedi15.02.2019, the.said
agsessee under ‘their. letter No.APDPPL/audit/2018-19 dated.i19.02.2039. have fsabmitted:.the

@. copies of agreement entered with M/s.Noble Natural Resource:IndiaPvbLitd: ity = G 4 i
6 'Ori“isérﬁti‘ny of the agreement betwéén the said assesséd and W8 Nobal Natiral Résuiice
Pyt Ltd, it as ‘Meéntioned that Terminal Haﬁdiing Charges (‘THC") included all types of terminal
handling activities for which prices were mentioned in the agreements. As per,clausg (). of the
agreement, ;_i.t.li,s noted that Port infrastructure development charges.arg included in.the terminal
handling charges on FOR basis for all disparehes made by rakeS,is, i) ot ATegy sdgbe Ll
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7. The relevant text to Section 65B(44) of the Act deﬁnmg service’ reads as unider:-
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“service means’ any activity carried out by a person for another for consrderatlon and includes a
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hle sErvice” means any service on which service tax is levitble urider ‘sectibn 668" ¢ .
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It appeared from the above that there is an activity -catried out:By the said assessee in
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terms of terminal handling. The activity has been carried out by the said assessee for their",

customers. There is a consideration recejved by the said assessee from their customers.
Therefore, it appeared that the activity carried out by the said assessee falls within the meaning

of 'service', as defined under the provisions of Section 65B(44) of the Act.

9 It also appeared that there are a host of services provided by the said assessee to their
customers. Therefore, in order to conclude as to whether the services are taxable or otherwise,
recourse has to be taken to the provisions of Section 66F of the Act which deals with the

principles of interpretation of services.

10. It appeared from the activities carried out by the said assessee that there are various
elements of service provided to their customers like Port and Dock charges, Port dues, Cargo
Handling and Storage charges, Railway Haulage E:harges, Container Handling charges, Labour
charges for handling gpods, Demurrage charges, Terminal Handling charges etc. They receive
consideration for these services. These elements of service aré naturally bundled in their ordinary
course of businéss. Therefore, in case of naturally bundled services, the service which would

give such bundle its essential character would be the service provided.

11. It épbéafed that the said assessee is providing “port service’ which is the main service or
essential service. The port service is the essential service in the natural bundle of service, which
includes terminal handing services. Therefore, it appeared that the service provided would be
port services in terms the principles of interpretation of bundled services, as envisaged under the
provisions of Section 66F of the Act. It also remains a fact that the said assessee have mentioned

the services as “port service’.
it :

12. Tt is seen that the port services which includes terminal handling do not find mention in
any of the provisions of Section 66D of the Act. It, therefore, appeared that they do not fall under
the negative list and therefore, are taxable services. Further, theré is no exemption to port
services provided by the said assessee, under the mega exemption Notfn No 25/2012-ST dated
20.6.2012, as amended or any other notification issued under the Act. Accordingly, it appeared
that the port services provided by the said assessee are taxable and liable for payment of service

tax. The activity appeared to be taxable, as defined under Section 65B (51) of the Act.

13.  In view of the above discussions, it appeared that the said assessee have contravened the

provisions of -

e  Section 68 of the Act read with Rule 6 of the Service Tax Rules, 1994 (‘Rules’) as they
have failed to pay service tax at the rate specified in section 66 in such manner and
within such period as may be prescribed;

-Section 70 of the Act read with Rule 7 of the Rules as they have failed to assess their tax

iability properly and failed to file proper returns as prescribed.



14,  M/s.Nobel Natural Resources India:Pvt.Ltd of Bhimasar and Gurugram, it is seen that the
assessee have provided services for a taxable value of Rs.3,16,04,530/- for the period 2016-17.
Accordingly, service tax not paid amounting to Rs.47,40,680/- is liable to be demanded and
recovered from the assessee under the proviso to Section 73(1) of the Act by invoking the
extended period of time of five years as there is a case of suppression of facts with an intent to
evade the payment of service tax. It appeared that the assessee has not paid the Service Tax
amounting to Rs.47,40,680/- as discussed above and therefore, interest is to be charged and
recovered from them under the provisions of Section 75 of the Act. It appeared that by the act of
not disclosing the amount of consideration received on account of the services provided by the
said assessee, the assessee has suppressed the material facts with an intention to evade the
payment of service tax as discussed above and it therefore appeared that the assessee in addition
to the payment of service tax along with interest would also be liable for penal action under the

provisions of Section 78(1) of the Act.
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Revenue Para No 3- Non payment of servu:e tax on da[mage ch)ar es, Il"ece‘lveddfl;op'l_.t:h,e
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15.  .During the course of audit of the financial records for thei period 2014-15it:was nqticed
that the said -assessee had received an amount of Rs 14,06,928/-.from 2 shipping:Coempany

towards damage of port property. Despite requests, the said assesseeidid not produce:the copy of

the agreen;lent made between them and the shipping Company;in ik i o210 08 G el e
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16. It was noted that the assessee had reﬁ'amed/tolerated ﬁ'(l)m dci)tmg an aeii m1 IIE‘JI.I of; recelpt
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of amount towards damage of the port propezty from .the shlppmg Cornpany As it appeared to
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be a conmderanon to the assessee, there was 2 non payment of service tax to the tune of Rs
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1,73,897/- towards the amount received by tih__ern.
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17.  Abtivity' has not been defined in the Act. In terms of the common understanding of the

word actmty would include an act done, a work done, a deed done, an operatlon carried out,
T L i pes b evslyed s s

executlon oﬁ ;an.act, provision ofa facility etc. Itis a term with very wide connotation. Activity
could be active or passive and would also include forbearance to act. Agreeing to an obligation

to refram ‘foth an act or to tolerate an act or'a situation has beel:n spec:ﬁcaliy ﬁlsted as 4 deciared
10 - . hl'~’c\!5 'Il,n:_itill

i
service under section 66E of the Act.
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18 Non-monetary consideration essentlally means compensatxon in kind such as the
following.

. Stpply of goods and services in returti for provision of servicetik w1 it flos ol e
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Reﬁ‘ammg or forbearing to do an act in return for prov151on of sefvice” ;
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..Toleratlng anactora SItuatlon in retum for provision of a service

Doing or agreemg to do an act in retum for provision of service.
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It.appeared that the said assessee had tolerated an gzg;c;.‘;Tbe;gaid; assessee,has, lpmwﬁ;led* .
~Services.of agresing or tolerating an act for damage of port preperty by the shipping, Company.



The said assessee have refrained from doing an act/tolerated an act for which they have received " .

consideration. There is a request from the customer to tolerate/refrain/do an act which is agreed
upon by the said assessee. It, therefore, appeared that there has been a service made by the
assessee for a consideration by tolerating an act and for refraining to do an act, which appeared
to fall within the ambit of clause (e) to Section 66(E) of the Act. The activity would amount to
service - within the ambit of the definition of 'service' in terms of Section 65B(44) of the Act.
Further, by getting a consideration for the service provided to the shipping Company, as
discussed above, the service appeared to fall within the meaning of 'declared service' as per
clause (¢) to Section 66E of the Act. The activity appears to be taxable also defined under
Section 65B (51) of the Act.

20. On going through the financial records for the period 2014-15, the said assessee have
shown an income of Rs 14,06,928/- as receipts against damage of port property. Accordingly,
service tax not paid amounting to Rs 1,73,897- is liable to be demanded and recovered from the
said assessee, under the proviso to Section 73(1) of the Act by invoking the extended period of
time of five years, as there is a case of suppression of facts with an intent to evade the payment
of service tax. It appeared that the said assessee has not paid the service tax amounting to Rs
11,73,897/- as discussed above and therefore, interest is to be charged and recovered from the
assessee under the proVisions of Section 75 of the Act. It appeared that by the act of not
disclosing the amount of consideration received on account of damage to port propefty and by
providing a declared service to their customers by refraining/tolerating an act falling within the
ambit of clause (e) to Section 66E of the Act as discussed above, the assessee has suppressed the
material facts with an intention to evade the payment of service tax, as discussed above. It
therefore, appeared that the assessee in addition to the payment of service tax along. with interest

would also be liable for penal action under the provisions of Sections 78(1) of the Act.

Revenue Para No.4 — Non payment of amount equal to the duty leviable on transaction

value in respect of the damaged capital goods.

21 During the course of audit, it was noticed that the said assessee had received insurance
| cldim amounting to Rs 68,66,518/- during the year 2013-14. The said assessee informed that the
claim was against capital goods namely 3 pneumatic fenders nurabered N-1, N-5 and N-9,
damaged in an accident. It was further stated that the capital goods were used for the provision of
taxable service and therefore, the cenvat credit availed was utilized for payment of their output

service.

22. It appeared that as per the statement of claim, the said assessee was in the possession of

O




therefore, it accordingly, it appeared that the said assessee is required to- pay an amount equal to
the duty leviable on the transaction value on the damaged capital goeds. Despite requests, the
said assessee only gave a copy of the surveyor's report but did not firnish the copy of purchase

invoice of the damaged capital goods.

23. It appeared that the assessee has purchaseéd capital goods namely pneumatic fenders. It
got damaged due to an accident. For the damaged capital goods, the said assessee have received
an insurance claim amounting to Rs 68,66,518/-. In terms- of the pre-receipt relating to the
insurance claim, it appeared that after the disbursal of the insurance amount of Rs 68,66,518/-,
the property of the damaged capital goods shifts to the insuring Company. Therefore, it appeared
that the said assessee is no longer in possession of the damaged capital goods. Accordingly, it
appeared that they are liable to pay an amount equal to the duty leviable on transaction value, as
per the provisions of Rule 3(5A)(b) of the Cenvat Rules. The amount payable which is equal to

the duty leviable on the transaction value comes to Rs 8,58,315/-.
. [ T TR b .
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matenal facts with an intent to evade the payment of duty by not paying an amount equal to the

O duty leviabie onﬂthe transaction value after the disbursal of the insurance claim and accordingly,
the proviso,to.Section 73(1) of the Act read with the provisions:of Rule 114(1)(ii).of the Genvat

Rules is-applicable for invoking the exterided peried of ‘five searsifondemand and-recovery of

the amount of Rs 8,58,315/-. It appeared that the- assessee. has: ot pajd:the.anmount!equal to the

duty leviable .on the,transaction valuei amounting to Rs 8,58;31:5/-;:as.discusbed. dbove 1and

therefore, dnterest is to be charged and recovered from the assessgg;under:itheipravisipns: of

Section: 75,0f the Act read with the provisions of Rule 14(1)(ii).of the; Genvat.Rules. It appeared

that by thenactiof not paying the amount equal to, the duty leyiable.on the fransaction.value after

the disbursal of the insurance claim, in contravention of the prgwisi@n;s i Rule 3(5)(A)(b)efithe

Cenvat Rulesrand not disclosing these faots in their returns;, the assessee has suppressed the

material facts with an intention to evade the payment of amounts, as discussed above. If,

@ therefore, appeared that the assessee in addition to the payment.of, amonunts: along, yyiﬁn interest
would alsa be liable for penal action under the provisions Qf,.S,e.etipns_ 178(1) afithe dct read with

the provisions, of Rule 15(3) of the Cenvat Rules. . o idnianee < g disb wo cigi
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_25._ In ‘the present regime of Ilberallzatlon self—assessment and ﬁhnig ofI retujrnls onhne no
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documents wha}tsoever are submltted by the said assessee to the departrﬂen:c laBHI:EhGrEfﬁre t‘}ile
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department Would only come to know about such nonpayment of serv1ce tax{amlount durlng auld:‘t
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oF preventlve/other checks. In the case of Mahav1r Plastlcs Vs CCE Mumbal reported at 201q
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26.  Therefore, M/s Adani Petronet (Oahej) Port Pvt Ltd, Ahmedabad were called upon 1o
show cause to the Additional/Joint Commissioner, Central Tax, Ahmedabad North

Commissionerate, Ahmedabad as to Why:
1. Section 67 of the Act as they have failed to take the gross amount of Rs 14,06,928/- as

consideration in money for the dafnage of port property falling under the ambit of clause (e) to

Section 66E of the Act;

it Servnce tax should not be demanded and recovered from them amounting to Rs
47,40,680/- (Rupees Forty seven:lacs forty thousand six hundred eighty only) on the port service

provided by them, under the proviso fo Section 73(1) of the Act;

ifi. Service tax should not ‘be demanded and recovered from them amounting to Rs
1,73,897/- (Rupees One lac seventy three thousand eight hundred ninety seven only) from them
on the receipt of consideration against damage of port property, under the proviso to Section

73(1) of the Act;

iv. An amount payable equal to the duty leviable on the transaction value of Rs 8,58,315/-
(Rupees Eight lacs fifty eight thousand three hundred fifteen only) should not be demanded and
recovered from them on the damaged capital goods, under the proviso to Section 73(1) of the Act

read with the provisions of Rule 14(1)(ii) of the Cenvat Rules;

V. penalty should not be imposed on them under the provisions of Section 78(1) of the Act

on the service tax demand at (ii) and (iii) above;

Vi, interest.should not be charged and recovered from them under the provisions of Section

75 of the -+ -Act on the service tax demand at (if) and (iii) above;

vii.  penalty should not be imposed on them under the provisions of Section 78(1) of the Act
read with the provisions of Rule 15(3) of the Cenvat Rules on the service tax demand at (iv)
above; and |

viii.  interest should not be charged and recovered from them under the provisions of Section
75 of the Act read with the provisions of Rule 14(1)(ii) of the Cenvat Rules on the service tax

demand at (iv) above.

Defence Reply
97 The assessee vide letter dated 10.02.2020, submitted the reply. Their main contention are

_as under:-

28.  They denied the charges leveled in the show cause notice. They submitted that they have
o owded the services of loadmg, unloading, handling of cargo i.e. wheat. The agreement as 2

needs to be read to understand the true nature of transaction/service involved. They

attentxon of the Department the relevant clauses from the agreement and stated that ﬁ‘om
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the clauses of the agreement, it can be understood that the service provided by them to Noble is
in respedt of loading, unloading, handling and transportation of wheat as mentioned in the scope
of the work provided in the agreement. In respect of the said work to be performed provides for
the consideration to be charged.

29.  They stated that the Annexure B of the agreement states that they will charge Rs. 540 per
MT on FOT (Free on Truck) basis for handling of wheat up to delivery in bags onto truck.
Similarly, a charge Rs.540 per MT on FOR (Free on Rail) basis for handling of wheat upto
delivery in bags onto rake. Furthermore, a charge Rs. 640 per MT on FOR (Free on Rail) basis
shall be collected for handling of wheat for delivery in bags up to warehouse. The agreement

uses nomenclature 'Terminal Handling Charges' in respect of the aforementioned services.

30. It 1s in respect of the said services they have raised invoice totaling to Rs. 3,16,04,530
which is not liable to service tax in view of Section 66D(d)(v) of the Act. The Service Tax

demanded to the tune of Rs.47,40,680/- con31denng the services as port charges are bad in law.
) O R T PRI SR £
31.  They submitted that the agreement has to be read as a whol_t; to understand the underlying
nature of the transaction. The nomenclature "Terminal Handling, Charges) or.‘port.services' is of
no relevance. Furthermore, a mere mention of category of service as port services in the invoice
does not alter the true characteristics/nature of the services provided. To support. their contention,
they referred to the CBIC circular 190/9/2015-5.T. dated December, 15, 2015, They also placed

reliance on the following case laws:- e TR N PR TR It

D Super Poly Fabriks Ltd. vs CCE, Punjab [2008 (10)"S.T.R.i545 (8.;€.)]'Conmimy: Of
C.T. & C. .E Mumbai vs Bharat Petroleum Corporatlon Ltd [2019 (24) GSTL 347

(Bom.)] s
2)  Matherson Pudenz Wickmann Ltd. vs CCE, Noida [2006 (2)'S.T.R. 63 (Tri. -Del.)]
3)  Vijay Travels vs CST, Ahmedabad [2010 (19) S.T.R: 671 (Tri. -Ahmd.)] .

4) Logix infrastructure Pvt, Ltd. vs Commissioner of 'C.'Ex. &S. T., Ndlda [20'19 25)
G.S.T.L. 59 (Tri. -AlL)] _ _ Y D FTOR N IS

32.  Regarding Non-payment of service tax on damage charges received from- the shipping
company, they stated that applying the analogy of parg. . 23.1 of the Educatlon Gmde
fines/penalties in their case, it can be understood that the damage charges whlch are pepalty/ﬁne
collected from the shipping company cannot be construed as a consxderatlon and thus 1; capnot
be considefed as a 'service' and consequently, it cannot be subJected to se;v1ce tax ThIS
submission was also communicated by the Noticee to your good self vide letter beanng reference
no. APDPPL/Aud1t/2018 19/19022019 dated February 19, 2019, however the same has been

ll! LY “ i { ,| Ty

ignored. They further referred to the followmg Clrculars/Case1 aWS.yf jiiy., g if, dpa dog
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Trust - 2018 (19) G.S.T.L. J118 (8.C.)].
5) Gondwana Club vs Commissioner of Customs & C. EX., NAGPUR [2016 (42) S.T.R.

895 (Tri. - Mumbai)]
6) Bai Mamubai Trust vs Suchitra WD/O. Sadhu Koraga Shetty {2019-VIL-454-BOM]

N M/s Amit Metaliks Limited vs The Commissioner of Central Goods & Service Tax,
Bolpur [2019-VIL-679-CESTATKOL-ST]

33.  The assessee stated that in the present case the service provider ( i.e.assessee ) would
never be willing to provide a service of damaging its own property for a consideration. Further,
there is no requirement, need or interest of the service recipient to damage a property
accidentally and pay for it. The demand is therefore completely baseless and presumes provision

of service. In this regard, they drawn attention towards the Education Guide, para 6.7.1.

34.  Regarding non-payment of amount equal to the duty leviable on the transaction value in
respect of the damaged capital goods, they stated that the compensation received towards the
damaged caj)ital goods is not a consideration for the goods sold. The said capital goods were
never cleared as waste and scrap. The said capital goods are still lying in stock and being used by
them for providing services. They stated that considering the fact that the capital goods are still
lying with them and were not cleared as waste and scrap the invocation of Rale 3(5A)(b) of CCR
is void ab initio. |

35.  They stated that. they received a compensation of Rs. 35,97,824 only towards two
pneumatic fenders namely N1 & NS.. To justify the same, they enclosed the survey report
(independently appointed by the insurance company) who have reported that the claims were in
respect of two pneumatic fenders for which the compensation sanctioned was Rs. 35,907,824,
They also enclosed relevant extract of the bank statement and the ledger from the books of

accounts evidencing the same.

36. The assessee drawn attention towards a ruling delivery by the Tribunal in the case of
~ Total Oil ¥ndia Pvt. Ltd. vs CCE, Belapur [2012 (276) E.L.T. 520 (Tri. - Mumbai)]. In the
said case, the revenue authorities had treated the receipt of insurance claim as a consideration
towards clearance of capital goods as waste and scrap. The Tribunal, in this case, held that the
amount of compensation received from the insurance company was in relation to the damaged
suffered by the assessee and it cannot be treated as a consideration for the sale of goods which
was sold as scrap. Applying the analogy of the aforementioned ruling in the given set of facts, it
can be understood that the compensation received towards damage capital goods cannot be
construed as consideration. Furthermore, as the possession of the underlying capital goods is

with them.

They stated that the SCN has been issued based on wrong/erroneousfincorrect

ion of the facts. It is a settled position in law that such demand is illegal and SCN based . £

O



(i) CCE, Raipur vs Kay Pan Sugandh Pvt, Ltd [2017 (352) E.L.T. 17 (Tri. -Del.)]
(iii) XKin-Ship Services (India) Pvt. Ltd. vs Commr. Of C. Ex. and Cus., Cochin [2008

(10) S.T.R. 331 (Tri. - Bang.)]
(iv)  Parle Bisleri Pvt. Ltd. vs CCE, Mumbai-I'V [2012 (283) E.L.T. 135 (Tri. -Del.)]

(v)  Peer Chemicals and Metallurgy (P} Ltd. vs Commr. of Cus., Chennai [2004 (170)
E.L.T. 419 (Tri. - Chennai)]

38.  They stated that that the show cause notice is not legally maintainable and liable to be
~dropped. They referred to the-decision of the Division Bench of Allahabad High Court in the
- case of A.C.L. Education centre (P) Ltd. vs UOI [2014 (33) S.T.R. 609 (All.)] followed by the
review petition before Allahabad High Court in the same case reported at [2014 (35) S.T.R. J217
(All)] wherein it is held that —

“Rule 5-A, sub-rule (2) states that every assessee shall, on demand, make available to the officer

authorzsed or i the audit party, records, trzalk balance and mcome-fax cgudtt rqpo{‘f if ;. & So here,

the offi cer. wzll demaud the dacuments ]ust fo facilitate the.qarrectness of. bpoks af acc yunts ar,

the Audit »Pam:v headed by the Chartered Accountant/Cost Accauntant, as the case may be,

d’eputed by i‘hé‘fﬁ’omnilssmner. " . - SELERE R FRRESRE AR 8
O G NP TP S Lt eigrg i 4y l frehpa PG L

39.  They stated that as per the principle of judicial discipline, any final order of the higher
authorities i.e. Tribunal, High Court or Supreme Court, is required to be followed by the
subordinate.authority. In this regard, they submitted a few Judu;xal, precedents whergin it has been
specified that. in the case where the supepior authority hasissuedapy..order, ynder,a given
circumstance, then the subordinate authorjty, must abide b}{;ﬂgese_ ordersin §i§1ﬁilﬁf[?iﬁ§}%¥13§;t§}}°§$f
Supreme . Court in the case of UQI.wvs Kamlakshi Eéﬂg}}gg;lggqgggiﬂpg Lﬁ@h[]&ggl £35)
E.L.T; 433.(5;C.].
GuJarat ngh Court in the case of Topland Engmes Pvt. Ltd. Vs, UOI [2008 (%) 8.T.R 331 (Guj)]

has held that: ’ ' T N BT T S (TN TR U I
Abiedabad Tribunal in the case:of Lubi Electricals;Lutd. Vs. Commissioner. of ;.;S_.‘ge__'riy;_iee_
Tax, Ahmedabad (2010 (17} S.T.R 217} has held that: .. vty iiegd ol fdiiny g 03 Qielis i
@ vooeindn P oot B 2 1 A BT il oduoahdlebitng oy MG La3g ) B

40, Thexistated that the revenue authorities have conducted the audlt in violation of the
Allahabad High Court judgement in the case of A.C.L. Education centre (P) Ltd. (supra) and
hence, the 1mpugned 'SCN which has beeit i§sued 61 the bams‘of atl 111egal aucflt 15 1iAb1E Yo 'BE set

P [T 1, . e ; . % 1. L Pev b
aside. ' oy TR 141 | RN B

41.  They stated that the impugned SCN' IS legally untenabie an'd' 1§ Barred by limitation since

Vot abilee ddar

Yhe{‘oflce seeks to invoke the extenddd’ pemod of limitation b"'eyond one year, which i 15
o s

\ HETIFTH DY W it| llt'-.
: xopriate as the SCN has not demonstrated the specific nstances of Tnfent £ evadelf;ayﬁ“len S
SR . W L b ' ‘; e
wigiof i g%hey explained the provision of Section 73(1) of 'thé' Flnance 'Acltl 1|994 hﬁde“-_-:‘%w}[l;v '
b D ommnd \'v'. 0 -
‘el tadud penod can be invokable. They submltted a number of grounds to substaptiate that; -
e/ t EVa T e iy L M’%t,stth‘fﬁ o
o btuoa?c‘teﬁ d penod of limitation cannot be invoked in the present case; consu:{ermg the Ashthial: ¢
T .
ére was no malaﬁde intent on their part to evade duty. o o

. e
A TtaglT T

42.  They stated that there exist a plethora of judgments wherein, it has been held” that

i : O T N T L BT F N LR [ TR A

o Can L T R LA N X LN RN TRPPRTE SN




extended period of limitation cannot be invoked in any Show Cause Notice which has been |

issued merely on the basis of audit objections, without making further investigations. They relied

the following case laws- _

a. Kirloskar Pneumatic Co. Ltd; ys CCE, Pune-1l1 2011 (22) 8.T.R. 121 (Tri. - Mumbai)
b. Aditya College of Commerce Exam vs. CCE 2009 (16) STR 154 (Tri-Bang.)

c. Swastik Tin Works'vs CCE Kanpur 1986 (25) E.L.T. 798 (Tribunal)

43.  They stated that they have correctly discharged the service tax liability in accordance
with the provisions provided under service tax law. Furthermore, it is a settled position in law
that if the return is duly filed with the required details, then in such a scenario extended period of
limitation cannot be invoked. If the revenue officers had any doubt with regard to any data filled
in the refurn, the authorities were free to call for any information required. They submitted that
they are a law abldmg citizen and would have provided any legally required data. They also
submitted that an assessee cannot be faulted with the allegation of suppression or malafide
intention if the format of the service tax returns, which is prescribed under the law, does not
fulfil the requirement of the revenue officers. In fact, the officers could have simply asked for the
requisite information. Further, if the service tax returns are not serving the purpose of the
revenue, the revenue department has the authority to make amendments to the format of returns.

Just because the revenue authorities failed to seek the data. They cannot be blamed for

suppressmn or malafide intention. They placed reliance in the case of CCE, Kolkata-Vi vs. ITC
Ltd. [2013 (291) ELT 377 (Tribunal Calcutta/Kolkata)].

44.  They stated that the extended period of limitation cannot be invoked by alleging
suppression for not disclosing the details which the statute itself does not require disclosing.

Théy relied following judicial prouncement in their support.

a. Apéx Electricals (P.) Ltd. vs. UOI -1990 taxmann.com 679 (Gujarat - HC)
b. M/s Neptune Equipments Pvt. Ltd. vs. CCE, Ahmedabad - 2011-TIOL-504-CESTAT-

c. Balsara Extrusions (P.) Ltd. vs. CCE & C, Surat-ll - 2001 taxmann.com 1715 (CEGAT-
Mumbai) '

d.M/s Saurin Investments Private limited vs. CST Ahmedabad 2009-T100L-1322-CESTAT-
AHM

e. M/s.Chandra Shipping and Trading Services Vs. CCE. Vishakhapatnam-11 [2009(13)
S.T.R. 655 (Tri. Bang)],

f. Anagram Capital Ltd. Vs. Commissioner of Service Tax, Ahmedabad [2018 (17) STR 55 (Tr1

N Y
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h. Pushpam Pharmaceuticals Company v CCE Bombay [1995 (78) E.L.T 401 (S.C),
i. CCE v. Chemphar Drugs & Liniments 7[1989 (40) ELT- 276]

j- Tamilnadu Housing Board v. CCE [1994 (74) ELT 9 (SC}].

k. Uniworth Textiles v. CCE 2013 (288) E.L.T 161 (SC}

I. Cosmic Dye Chemical v. CCE 1995 (75) E.L.T. 721 SC (8C)

45,  They also stated that no extended period can be invoked merely for short payment of
taxes. In this regard, they relied the case of Uniworth Textiles Limited Vs. CCE, Raipur (2013-
288-ELT-161-SC) and Easland Combines, Coimbatore Vs. CCE, Coimbatore (2003-152-ELT-
39-SC}. They also stated that extended period can not be invoked in the cases where
interpretation of law is involved, They also relied the case of Mexim Adhesive Tapes Pvt. Ltd.

v, CC?zDan‘l%in [2013 (291) E.L.T. 19.5 (Tri. - Ahmd )] | Luilﬁgzel’,ﬁ&dvztnceq !Naterlals India

~ Pvt. Ltd. vs C.C.E., Vadodara-1 [2013 (290} E L.T. 453 (Trl. Ahmd.)] Chansama Taluka

Sarvoday Mazoor Kamdar Sahakari Mand Ii Ltd. vs C.CE\Ahmedabad [2012 (25) S.T.R.

O 444 (Tri. - Ahmd.)] Lanxess Abs Ltd. Vs. CCE, 2011 (22) S.T.R. 587 (Tri. - Ahmd.) Indian

coabgiad B . u,:

# KK Appachan vs. CCE Palalckad 2007 (7)S.T-R. 230 't Bang).

otels-Company Ltd Vs, CST, 2014-TIOL-1803:CESTAT-BANG Atwood Oceanics Pacific
Litd. Vs. CST, 2013 (32) S.T. R. 756 (Tri. - Ahmd.) K.X Appachan vs. CCE Palakkad 2007

(7)S T R. 230 (Trl. —Bang)
j! | +

;'?!.hi R }“;\ :

1

46,  They stated that as per Section 75 of the Act, as amended ;from! time tp.timp,: a person
shall be liable to pay interest only when there is a delay in-the:paymeht of itax. (They have. at
length :discussed: why there does not arise recovery of the impughed servicestax. Thus; wheh ithe
demand of luty itself does not exist, the ‘qhestion wof levying interest éanhotsarise. They phdoed
relianee o the:decision of Karnataka High Court in the casé bf+CCE &4I8Fii Batigalore’ vs. Bill
Forge Private Limited 2012 (26) S.TR.:204 (Kar.), whetein: if hasbeenthdid ithdt:interést
should not betapplicable where there is nodisbility to dischargéithe tdxsiFheyi stated:that ih-views
of the'abové clear and undisputable settled position in respett of inonapplicability ofinterest,

O

they requeste‘dlte drop the demand. b b e T i i

: S Y LT & il i -'lf:li h;'

47.  They submltted that they are 2 law ab1d1ng taxpayer and had extended full cooperation
auy i L 2 BT Arvoa Ypeeagries ki

LR {§1 %]
W1th the.ré bemue auth?ntles They never - Had the mtentlon to ﬁ)ﬁ&d@ paymeﬁt(of s‘ér\hcq\tax 1hhe
PENE ia d l i ]
ipugned SCN proposes to levy penalties under Sectlon 78 of the Act. They stated that it is not

atory to levy penalty. Further, no penalty for non-disclosure of facts not requlred to be
i\lu‘ VM T Jideil

ed and penalty under Section 78 of the Act is not apphca"ble They referred to the case of
s Modern Breweries Ltd. vs CCE, Chandigarh 5008’ (id) YR, 5‘11 8oy

> [
; dustan ‘Stéol Ltd. Vs. State of Orissa’ [1978 (2) EL F{1*158) (SO Akba&‘had"‘ﬂcfm

:.H‘

lewam ve, tl‘ollector of Customs [1990 (47) ELT 161 (SC')j ?JS'I‘1 Hanga‘fore vs.} Mo QY. -u.,;
World' (205d-27 STR-225-Kar.) Majestié Mobikes Pvt. Lid!'vs'CsT, ﬁan‘éﬁi&r [zuds (1i ‘
$.TR. 609 (Tril -Bitig)), CCE, Mangalire vs Abharan Mbtis PYE Lia (2614 (33y SR

72 (Tti) ' Bang).' RaJasthan Textile Muis vs CCE, Jaipult [2006°205) £ 14" 839 (Trl <

e i e o g s eali ity Or s el

Cee o4
PSR I




Del))], Hindustan Lever Ltd. vs CCE, Nagpur [2012 (275) E.L.T. 477 (Tri. - Mumbai)]j, .

Devans Modern Breweries Ltd. vs CCE, Chandigarh 2008 (10) S.T.R. 511 (8.C.). Interjewel
Pvt Ltd vs CST, Mumbai 2015-TIOL-1223- CESTAT-MUM, M/s. Accura Valves Pvt. Ltd.
Appellant vs. CCGST & CE, Nashik [Appeal No. E/86191/2018]

48.  They submitted' that taking into consideration the facts of the case, discussed legal
position, and the judicial precederits, it is clear that they have not short paid any duty and hence
they requested to set aside the impugned SCN and drop the proceedings. They requested to grant
an opportunity for personal hearing before the case is adjudicated. |

Personal hearing:

o ‘
49.  Personal hearing in this case was granted on 29.09.2020. Shri S Rahul Patel, CA with shri
Preveen Shetty, Authorised representative appeared for the personal hearing. They reiterated the
written submission made in reply to the show cause notice. It was pressed that services provided
to, Noble was in nature of loading/unioading of agriculture produce and eligible for exemption in
terms of Seotion $6D irrespective of place of provision i.e. port. Also contended that recovery of
damages were not declared as per Section 66E(e) of the Finance and accordingly, not taxablé.
Also submitted that pneumatic fenders for which insurance claim was, received, were not cleared
as waste/scrép. Hence, the reversl of credit by way of payment of tax was not warranted
and the amount of insurance claim actually received of Rs.3597824/- and not Rs.68,66,518/- as

alleged in the show cause notice. Finally they requested to drop the proceedings.

Discussion and Findings:

50. I have carefully gone through the records of the case, reply submitted to the show cause
notice and submission made during the course of personal hearing. The issue is to be decided in

the present case are —

) Wﬁéther' Service Tax of Rs.47,40,680/- demanded from the noticee on the port service
provided by them is jusﬁﬁed and recoverable,

ii) Whether Service Tax of Rs.1,73,897/- demanded against consideration received by the
noticee for damages of port property is recoverable,

jiiy ~ Whether duty demanded to the tune of Rs.8,58,315/- for non-payment of amount equal to

the duty leviable on the transaction value in respect of the damaged capital is justified,

51.  Regarding the issue of non-payment of Service Tax under “port Service’, the assessee has

stated that they have provided the services of loading, unloading, handling of cargo i.e. Wheat.

The agreement as a whole needs to be read to understand the true nature of transaction/service

involved.

he “Work to be performed” has been specified as ~

erwise provided in this Agreement, APDPPL shall provide services as enumerated in

Datiej) Port Pvt. Ltd and M/s. Noble Natural Resources India Pvt. Ltd, I find thatasper ::—'j
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the Annexure-A (Operational Terma & Conditions) and shall carry out all operations necessary

and required to perform in accordance with the terms and conditions of this Agreement.”

Annexure-A: “Operational Terms and Conditions” mentioned as under:-

“Cargo/Quantity/Vessel:

a) | Cargo Material : Wheat

b) Vessel Type : Bulk Carriers

c) Vessel : Panamax/Ha-ndymax

d) Agent : To be notified.

e) ETA: The customer shall tender APDPPL Notice of Arrival (NOA) when the Vessel sails
from the load port, and in addition NOA to APDPPL, at least 10days, 7days, 4days, 3days,
2days, 1day before arrival of Vessel at Port,

) Loading/Stowage plan: The Customer shall ensure that the loading/stowage plan of the
Cargo ‘i.sl ,Rr.(.’.‘,’-id-‘?d to APDP?L atleast 7 Qa}fai:befo;e arrival p}f! tﬂ}ah\.’_as\sﬁl’ at [qurt :’”“ s

. I N LD I ol Svidaritean o e A BCSLipna G
53,  iClausé (‘¢ J of the agreementreadsl'a's'under:- R i

= “Thé customer has approached APDPPL with the réquest'to: facilitate carrying out the
handling ‘@pétations of the cargo to be unloaded at DAHEJ Port (hereinafter referred to as the
“Services™ and 'more specifically detailed in the Agreement) which APDPPL have accepted to

perform ofi Fre¢ Qut basis subject to the terms and conditions mentioned in this Agreement”.

Vsl

54.  Theassessee has stated that they have raised invoice totaling to Rs.3, 16,04,530/- which is
not liable;tq seryice tax in view of Section 66D (d) (v) of the Finance, Act.. ',[‘h ,qgtloee has also
stated thaf, they. provide various services,fo various cusfomers., The. SQ]?}{I/QC& proyided to
M/s.Noble are. strictly of loading, unloading and packing of wheat (agricultural produce). They
pointed out that when the taxability is being evaluated it has, to, be,evaluated in respect of the
services provided by them to M/s.Noble and not in respect of the servicgs: previded by them to
other customers. They also added that the services provided to customers are not under any

Q ' dispute et the present matter. oy

55.  Th&noticee has stated }that their chdé' falls under Sectd % °66D(d)(v ) 78 Fitdnes At
Section’ 66D (d) Teads as follows— e | i s gt o s oo
(i) agrlcultmal operations dn‘éctly related 10 production of : any a@culﬁral pro'duce 1néiud1ng
T TP S RPN RN ATEG IR S F

éultivation, harvestmg, threshlﬁlg, plant protéction or testing;

i supply of farm labour

NRTTR AT ISP TSI PRI RO | B 0 oY | BN VIS S
rocess camed out at ani agncultural farm 1nc1ud1ng Iendmgfpmmntg cuttm§ harvestltrilg,

CLt ln i

o c 7
rég H!leanrng, tnmrmng, stm drymg, fumlgatlng, cunng, aarﬁlng,lﬁradga ,IﬁgoI:’r‘;g K{ blulikj

. ing and such like opera’pons Whlch do not alter the essen]tlal charlacteinjstlcs of agncul}'ural_
. iy T oLt . Jan 1” jlathu ol

ce but make it only marketable for the pnmary market

[T TURFICRNL (ITER Iy B (wl ahoef b

i) rentlng or leasmg of agro machmery or vacant land w1th or w1th0ut a str%m}“urle mCIdentaI to
w »oHa ™ L VY g .

its use; _ _
Dot 1o L TR SUCA T T GT I 54 DL e

(v) Loaldlng, unIoadmg, packing, storage or warehousmg of agricultural produce

co ey
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(vi)  Agricultural extension services;
(vii) Services by aﬁy Agricultural Produce Marketing Committee or Board or services

provided by a commission agent for sale or purchase of agricultural produce.

56.  On going through the submission made by the assessee, it is noticed that in Annexure ‘A’
to the contract entered between the assessee and M/s.Noble Natural Resources India Pvt.Ltd,
under the heading * Operational Terms and Conditions’ under serial No.2 ‘Scope of Work’, it
has been categorically mentioned that -

“* ) Terminal handling activities shall comprise the following activities/services:

i. Unloading of cargo from vessel (stevedoring),

ii. Internal transportation upto the storage godown after unloading of cargo from vessel

iii. Off-loading at the nominated plots,

iv. High heaping as per APDPPL’s operational requirement,

v. Weighing during vessel discharge and dispatches

vi. Bagging in PP/HDPE/jute bags (suitable good quality empty bags shall be supplied by
the custorer at their own expense which shall be duly accounted for by APDPPL),

vii. Stiching of bags,

vili. Transportation upto the rail siding and railway infrastructure usage in case of rake
loading on FOR basis.

ix. Loading on to the customer nominated trucks on FOT basis (based on truck availability
and supply from Cuetomer) or loading on to rakes and stacking on FOR basis (based
on rake availability and supply from Indian Railways), '

x. Transportation of bulk cargo upto the Adani Power Dahej Ltd Warehouse.

Xi. Baggmg in PP/HDPE/jute bags at APDL warehouse & stack there (suitable good quality
empty bags shall be supplied by the customer at their own expenses which shall be
duly accounted for by APDPPL),

xii. Loading on to the customer nominated trucks at Adani power Dahej Ltd warehouse
(based on truck availability and supply from customer) loading on to rakes from

Adani power Dahej) Ltd warehouse will be the sole responsibility of customer.

57.  From the above, it is established that the nature of work rendered by the assessee falls
under Composite Service which would not cover Section 66D (d) of the Finance Act, 1994 and
as such, would not fall under exempted service. Services mentioned in Section 66D(d) has
already been listed in para 55 above. I find that in the present case, the services provided by the
assessee is beyond the scope of Section 66D(d) of the Finance Act, 1994 and accordingly they
are not eligible: for exemption. Therefore, I find that the Service Tax has rightly demanded by the

Department invoking the extended period and the assessee’s contention to consider the sa1dv--

_services under 66D(d) is not tenable. Therefore, Service Tax amounting to Rs.47,40, 680/— zs t0‘-' RN

O

o, &%)

&
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58.  With reference to the Service Tax demanded on damage charges received from the
shipping company, the SCN has alleged that the noticee has qualified as a declared service in
terms of clause (g) of Section 66E of the Finance Act i.e. the activity of agreeing to the
obligation and refrain from an act, or to tolerate an act or a situation or to do an act. The noticee
stated that the damage charges are simply penalty/fine recovered from the shipping company for
damaging their property. They also stated that the transaction does not qualify as activity as per
Section 66E of the Finance Act, 1994. They submitted that the word activity has not been
defined in the service tax law. However, reference can be taken from the Taxation of Services.

An Education Guide dated 20.06.2012 issued by the CBEC. They cited para 2.1.1 of the
Education Guide.

59.  They also cited para 6.7.1 and 2.3.1 of the Education Guide to show that the no service

has been rendered in the present case which cover Section 66E of the Finance Act, 1994,

60.  I'fitd’thiat as per the Education Guide issted by t "' CBEC) fhé “followiig Bak beébn
méntioried 1t th& below mentioned paras of Bllucation Guide st bly'fh POBEEitd s e e

e A . T " RV IR PO T I ;,' Aniny Lo il
ZIACthIty ' v l _:‘ki “"i‘ i

RTINS A i. i ‘\I-i: . . :!_l_.n_xllllil. [T PR ST} =T | t_l"!'.?uwi‘h'.-

2 1 1 What does the word act1v1ty’ 51gn1f¥

@)

I O N TR L AT E T T IR B SIS
“Activity’ biasinot been defined in the Acts Inderms of the co,m_nion;unders:tamdingsofmhe!WOﬂd pros
activity would ihclude an act done, a work Hone, a deed dong;.anioperation garried oufy 1.0+ o
execution ofian.act, provision of a facility ete, It is a term withyvery wide cotinetationi >urvi. .
Activity cauld be active or passive and would.also include forbearance,to agt.i Agreeing to an’ .},
obligation towefrain from an act or to tolerate an act or a situation has been specifically listed

as a declared service under section 66E of the Act.
I IR P L B PERTTIn S ':;!u?n [t‘iqi" 13 TURN TR P £

Slakd . vl r] I“ i lnb\ ,'.";l'll._ '.‘_J?‘.-“:I
6 7.1 Would non—compete agreements be consxdered a prevision of service?

Y'es. By vistile ofia non-compete agreemerit:one party agrees; for conisiderhtion;thot to:competes
with the othtrin any specified products, serVices, geographical:leedtion or intahy other manner.

O

Such action: on the part of one person is also an activity for consideration and will be covered

by,the declared services. i

‘-k}r‘;'

2.3.1 Would-imposition of a fine or a penalty for violation of'a provision oflaw/béa: - - |
consideration for'the activity of breaking the law'making siich;aetivity ai@éWi'cé’e?

CUH e de " LT abvety @ 4&1{ tuu,]qid![l,m
0 to be a service an activity has to be carried out for 2 consxderatlon ,'I herefore fines

ltaes whlch are legal consequences of a person’ s actlons 18 no‘& iu‘a the. Inat‘u‘re of ,
.,.. E- 1 - [ RRR RS i

1ht . by

L edsltd e -
1"Hnd 'that the ‘Amount recovered i)y the noticee from\ﬂj‘p ﬁ)i‘nﬁ‘g C'ompany is towards-

towards dathage lof preperty which could nibt'be construed as sérvice.. Therefore, I amn, of theiew
that in'theprésent case, show cause noticé issued to the shdtices demariding ‘Serviesitax-on
Ot : ' RTLN TR O s tderigesge arn wilk b o]
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consideration received for damaging property is not sustainable. Further, para 2.3.1 of the.

Education Guide has clarified that ‘fines and penalties which are legal consequences of a

person’s actions are not in the nature of consideration for an activity. Therefore, I hold that the
Service Tax of Rs.1,73,897/- on such amount received by the noticee is not chargeable as no

service has been rendered by the noticee in terms of Section 66E of the Finance Act, 1994.

62. = Regarding the issue of non-payment of amount equal to the duty leviable on the
transaction value in respect of the damaged capital goods, the show cause notice has alleged that
the goods namely Pneumatic Fenders N1, N5, and N9 were cleared as waste and scrap for which
the noticee had received consideration of Rs.68,66,518/- from the insurance company. Therefore,
sought reversal of Cenvat Credit under Rule 3(5A)(b) of the Cenvat Credit Rules, to the tune of
Rs.8,58,315/- holding that the noticee had cleared the capital goods as waste and scrap.

63.  The noticee claimed that they never cleared the goods as waste and scrap, compensation
received from the insurance company is Rs.35,97,824 and the compensation received towards

damaged capita] goods is not a cqnsideration'for the goods sold.

64. 1 find that during the course of audit, the Audit Officers noticed that the assessee had
received insurance claim amounting to Rs 68,66,518/- during the year 2013-14. The said
assessee !infoxmed that the claim was against capital goods namely 3 pneumatic fenders
numbered N-1, N-5 and N-9, damaged in an accident. It was further stated that the capital goods
_ were used for the provision of taxable service and therefore, the Cenvat credit availed was

utilized for payment of their output service.
o N | o

65. The:audit officers also not:iced that as per the statement of claim, the said assessee was in
the possession of the damaged capital goods after the accident. Further, from the pre-receipt
relating to the insurance claim that after disbursal of the claim amount, the damaged capital
goods becomes the property of the insuring Company. After the receipt of amounts as per the
claim for insurance, the damaged capital goods no longer remains their property and therefore,

the said assessee is required to- pay an amount equal to the duty leviable on the transaction value

on the damaged capital goods.

66.  The assessee purchased capital goods namely pneumatic fenders. It got damaged due to
an accident. For the damaged capital goods, they have received an insurance claim amounting to

Rs 68,66,518/-. After the disbursal of the insurance amount of Rs 68,66,518/-, the property of the

damaged capitél goo.c'is shifts to the insuring Company. Therefore, they are liable to pay an .. =
amount equal to the duty leviable on transaction value, as per the provisions of Rule 3(5@)"(13).6?'-'_" %

the Cenvat Rules the Cenvat Credit payable which is equal to the duty leviable on the t_i'g;ns_‘h“ct‘ign S

M o,
LR b
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Audit officers during the audit itself has ascertained the value and determined the Cenvat Credit
reversible on the said value. They themselves have admitted having received the sum during the
audit. Further, they could not satisfactorily previde explanation during the adjudication
proceedings. The details provided by the noticee have not matched with the amount received by
them. Therefore, I hold that the assessee is liable to pay an amount equal to the duty of
Rs.8,58,315/- leviable on the noticee on the transaction value as per the provisions of Rule

3(5a)(b) of the Cenvat Credit Rules, 2004.

68. In view of the above, it is clear that the noticee had suppressed the material facts with an
intent to evade the payment of duty by not paying an amount equal to the duty leviable on the
transaction value after the disbursal of the insurance claim and accordingly, the proviso to
Section 73(1) of the Act read with the provisions of Rule 14(1)(ii) of the Cenvat Rules is
applicable for invoking the extended period of 'five years' for recovery of the amount of Rs
8,58,315/:. The,noticee had not paid the. amount equal to, the duty, lepiable.on the.fransactiqn
value .amoting to Rs 8,58,315/-, interestiis also to be recovered from:them under.the provisions
of Section, 75 of the Act read with the proyisions of Rule 14(1)(ii).of the:Cenvat,Rules.The:act
of not paying the amount equaI to the duty,leviable on the transaction yalue afferithe disbursal of
the insurangg,claim, in contravention of,the provisions of Rule,3(5)(A)(b) .oftheiCenyat Credit
Ruies, 2004 and. not disclosing these fae'tS; in their returns,, they.have s;gppfgsge;q,{ahg. matgrial
facts with,an intention to evade the payment of amounts, as discussed above. Therefore, the
noticee in addition to the payment of amounts along with interest would also be liable for penalty
under the provisions of Sections 78(1) of the, Finance Act, 195H read Wi’qh th@;RF.Q}(iS.iQH.S of Rule
15(3) of the.Cenvat Rules, 2004. et} Db n e thet Lol L
ERI T : AR A et Dantinggy i et

69.  The, assessee relied upon a number of case laws), mm.thelr defengei regarding, .non-
applicability. of, Service Tax in the case of port service, and pon-payment.ofigqual, to. the .duty
leviable on transaction value in respect of capital goods, non-;appli,c,abi-],:itj-; of; i_nteregt,ép_englty and
extended period. for issuing show cause notice. I find the said, cases areinot: eqmparablg, with. the
present case as facts and circumstances arg different in the saidi¢ases. . oot B Ty

. S AR o Hitas et sl Ladiy e sl Gagsal
70. L ﬁnd that in the case of Mahavir Plastics Vs CCE, Mumbai. repe;'ted 22010, (255) ELT
241 (T), it has: been held that if facts are gathered by department in subsequent investigation,
extended period.can be invoked. In the case of Lalit Enterprises reporfed at2009 (23).8TR 275
(T), it. was:held. that extended period is ‘in,vokable when department came fo. know 1of ,ser!\{iee
charges :eg:elved by appellant on venﬁcatlon Of his aCCOUNTS. i (ot ugt g3 ey ng b Higy

T

In view of the above discussion, I hold that the Service Tax demanded from the noticeeto

; T N S N T yT '||
be r]ecovered recovered in terms of Sectlon 73(1) of the Fmance Act I1994 mvolclng the
i 10y p .- 'l", B obeobon iy

Axtended perlod of limitation along apphcable interest and penalty The Serv1ee T?x dernanded
] e o ‘..! lnl IRRTI l iIL l*;J la|

from the notlcee amounting to Rs.l 73 897/— towards amount recewed by the noticee for

PR I [ IR [ IR R T i |. A ||n 'n"l-n_l. T

b e s B v . apd it

Soed e oL Lo i i VS YT S “."1’_!7‘!7,“ aj'2|t! LY NN T

g, of Rs.47,40,680/- for non-payment of Service Tax under Port Service is sustalnable and :



damages of property is not sustainable in law and the demand issued to that extent is liable to be

dropped.

72.

I also hold that the noticee has to pay an amount equal to the duty of Rs.8,58,315/-
i

leviable on the_transaction value of Rs.68,66,518/- received by them from the insurance company
in terms of Rule 3(5A)(b) of the Cenvat Credit Rules, 2004 along with interest in terms of
Section 75 of the Finance Act, 1994 read with Rule 14(1)(ii) of the cenvat Credit Rules, 2004.
They are also liable to penalty in terms of Section 78(1) of the Finance Act, 1994 read with the
provisions of Rule 15(3) of the Cenvat Credit Rules, 2004.

73.

vi)

vii)

(vii)

In view of my findings and discussion above, I pass the following order:-

ORDER

1 confirm the Service Tax of Rs.47,40,680/- (Rupees forty seven lakhs forty thousand six
hundred eighty only) under the proviso to Section 73(1) of the Finance Act, 1994.

I order M/s.Adani Petronet (Dahej) Pvt.Ltd, Ahmedabad to pay interest on the amount of
Service Tax of Rs.47,40,680/- under Section 75 of the Finance Act, 1994

1 impose a penalty of Rs.47,40,680/- (Rupees forty seven lakhs forty thousand six
hundred eighty only) on M/s.Adani Petronet (Dahej) Pvt.Ltd, Ahmedabad under Section
78(1) of the Finance Act, 1994.

1 drop the Service Tax demand amounting to Rs 1,73,897/- on the receipt of consideration
against damage of port property.

I confirm the amount of Rs 8,58,315/- (Rupees Eight lakhs fifty eight thousand three
hundred fifteen only) payable equal to the duty leviable on the transaction value
(insurance amount received by the assessee) from the assessee on the damaged capital
goods, under Section 73(2) of the Finance Act, 1994 read with the provisions of
Rule14(1)(ii) of the Cenvat Rules, 2004.

I order M/s. Adani Petronet (Dahej) Pvt.Ltd, Ahmedabad, to pay interest on the amount
of Rs.8,58,315/- under the provisions of Section 75 of the Finance Act, 1994 read with
Rule 14(1) (ii) of the Cenvat Credit Rules, 2004. -
I impose a penalty of Rs.8,58,315/- (Rupees Eight i,akhs Fifty Eight Thousand Three
Hundred and Fifteen only) on M/s.Adani Petronet (Dahej) Pvt.Ltd, Ahmedabad, under
the  provisions of Section 78(1) of the Finance Aet, 1994 read with the provisions of

Rule 15(3) of the Cenvat Credit Rules, 2004.

I further Order that in the event the entire amount demanded as‘above is paid within thirty

days from the receipt of this Order along with applicable interest, the amount of penalty liable to L |

i by the noticee shall be 25% (twenty five per cent) of the penalty Imposed at Sr. No (111' R '
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74.  The Show Cause Notice No. F No VI/I(b)CTA/Tech-4/SCN/APPPL/201%3-20 dated
15.04.2019 issued to M/s. Adani Petronet (Dahej) Port Pvt.Ltd, Adani House, Near Mithakali Six
Roads, Navrangpura, Ahmedabad 380 009 is disposed-of in the above manner.

Ahm@§ ad North.

Date: 31.12,2020

By Speed Post AD

To

: i SO YT R AU o Y I LY BAY NRLIRE I (TP
Mis Adam Petronet (Dahej) ‘
Pyt Litd Adelit Hobse NS EEI T Pl
Near Mithakali Six Roads Navrangpura, Pies o e b bt
Ahmedabad 380 009 '

stina b s "'{ﬁ_-_:“' .'\_'J_[U_ml_‘.qll TP

Copy to: |

1) The Commissioner, Central GST & Central Excise, Abhmedabad North. L/ Q\ ‘DM
2)The Deputy/Assistant Comumissioner, Division-VII, Central ,QS}{I‘EH&“*LC‘@@?;I:‘ E}lclc':‘{sé
Ahmedabad North. nncaabat Mev

3) The Supgrintendent, Central GST & Central Excise Range I, Division-VII, ;A_lqmedabadszth

4) Guard File.
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