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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeais), Central GST & Ceniral Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication.
The appeal should bear a court fee stamp of Rs. 2.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

- penalty alone is in dispute. (as per amendment in Section 35F of Central Excise Act,1944 dated

06.08.2014)
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The appeal should be filed in form EA-1 in duplicate. It should be signed by the appeltant
in accordance with the provisions of Rule 3 of Central Excise (Appeais) Rules, 2001. It should
be accompanied with the following: -

(65) Copy of accompanied Appeal.

(66) Copies of the decision or, one of which at least shall be ceriified copy, the
order Appealed against OR the other order which must bear a court fee stamp of Rs.2.00.

fawa:- H1RoT ST GEAT/Show Cause Notice No. 18/BhZU/ADG/ST/2018 dated 12.03.2018
issued against M/s.Central Bank of India, Central Bank Building, Plot No.205, Lal Darwaja,
Ahmedabad.







Brief Facts of the case:

M/s. Central Bank of India, Zonal Office, Central Bank Building, Post No.205, Lal
Darwaja, Ahmedabad (hereinafter referred to as noticee) holding Service tax registration

No.AAACC2498PSDIP3 are engaged in providing Banking and other Financial Services.

2. Intelligence was gathered by the officers of Directorate General of Central Excise
Intelligence, Regional Unit, Indore (now Directorate General of GST Intelligence) that the
Noticee were not discharging Service Tax liability under reverse charge mechanism on the
Services received for processing of export documents and realization of proceeds from the
Bank/Financial institutions located in nontaxable territory. Therefore enquiry was initiated

against them by way of summons.

3. The Noticee was providing services to their customers for processing of export documents
and remittance of export proceeds. For this purpose they availed services of their counterpart
Foreign Banks located in non taxable territory. In turn foreign banks recovered amount towards
services provided to the Noticee bank. The foreign bank deduct/recover the consideration for
services so provided from the respective export proceeds realized and remit only remaining
amount to the Indian Bank. As per Rule 3 of Place of Provision of Service Rules, 2012 the
location of service receiver is the place of provision of service therefore liability to pay Service
tax in such circumstances, would be on the Service recipient bank in India under reverse charge
mechanism under Notification 30/2012-ST dated 20.6.2012.

4. It appeared that an amount of Rs. 5,85,98,593/- was recovered/deducted by the Foreign
Bank on account of the Services provided to the Noticee. Since the Service provider is located in
non taxable territory, Service Tax amounting to Rs. 76,22,909/- is recoverable from the Noticee

under Section 73 of the Finance Act 1994 under reverse charge mechanism,

5. In compliance to summons dated 13.10.2016 Shri Deepak Kumar Verma, Manager,
Central Bank of India, Zonal Office, Bhopal DGCEI appeared on 25.10.2016 to tender statement
on behalf of the Nofticee. In his statement Shri Deepak Kumar Verma, recorded under
section 14 of the Central Excise Act, 1944 read with section 83 of the Finance Act, 1994 interalia
stated that:-

® The transactions for collection of export realisation through foreign bank, Export
documents were received from the exporters which include Bill of Lading, Shipping Bill, Invoice
and bill of exchange. This Bill of Exchange is in the name of the Exporter and mentions the
amount in foreign currency to be collected from the foreign Buyer through the buyer's foreign
Bank. After this, the Bill of Exchange is endorsed in the name of the foreign bank. The document
set is then sent to the buyer's foreign bank for collection. The foreign bank on receiving the

a '"“documents collects the payment from the buyer and releases the documents to the buyer. Then

the forelgn bank remits the funds to the Noticee after deducting its charges. They in turn credit
\the ‘export proceeds to the account of the exporter in Indian rupees. The Indian bank charges the

E: exporter in INR for the services rendered to the exporter on which the bank pays the due taxes.

7 The Indian bank merely acts as a collecting agent for the exporter. The foreign bank charges are




on the account of the exporter and not on account of the Indian Bank.

(i) On enquiry whether service tax is being discharged on the amount deducted/recovered by
the foreign Banks towards processing of Export documents he stated that the charges collected
by the foreign banks in relation to the processing of Export Documents are on account of the
exporter. The foreign bank collects the proceeds from the foreign customers and after deducting
their due charges, foreign bank remits the proceeds to the Indian Bank. The Indian Bank credits
these proceeds after converting to INR to the account of the exporter. Thus the proceeds as well
as the charges are the property/liability of the exporter. The Indian Bank collects its charges for
the services rendered to the exporter separately and discharges the due tax liabilities thereon.
Without prejudice to the above they submitted that in case of export transactions the recipient of
service is either the exporter who is liable to pay the tax on foreign bank charges. Since there is
no privity of contract between the Indian banks and the Foreign banks acts on accounts,
instructions of the client.

(iti) On enquiry as to how Export documents are processed he averred that in respect of
Export documents the customers contingent account is credited with the equivalent INR Amount
on the date of the transaction i.e. the date of forwarding the export documents and the banks
nominal account for Export Bills sent on collection is debited in the books of Accounts on the
face of the Balance Sheet in Contingent Liabilities in notes in accounts. On the date the export
proceeds are received, a contra entry is passed for reversing the original entry passed along with

the credit of export proceeds along with the charges applicable to the account of the exporter.

6. On being asked to submit the details of import/export transactions made by the Bank, the

Central Bank of India, Mid Corporate Branch, Indore vide letter No. MCB/AGM/2016-
17/360 dated 2.2.2017 submitted the details of their branches in Zones situated in M.P.,
Chattisgarh and Gujarat dealing in import and export transactions and copies of Zone-wise
Service Tax registration certificates of Bhopal, Ahmedabad and Raipur Zones. The Bank has
also submitted a list of addresses of premises in Form ST-2 (Centralized) issued by Central
Excise Department to M/s Central Bank of India, Ahmedabad Zonal Office having Registration
No. AAACC2498PSDIP3. The Noticee submitted that the import/export transactions are being
made only through their MCB Baroda, Race Course Branch, Baroda, MCB Surat, Surat Main
Office, Jamnagar Main Office, Rajkot Main Office and Lal Darwaja Branch, Ahmedabad

included in the above registration.

7. The Noticee submitted/forwarded the data on export transactions i.e. the foreign bank
charges recovered (deducted/charged) by the foreign banks against processing of import/export
documents and remittance of foreign currency in respect of import/export documents processed

by Banks w. e. f. October 2012 to March 2017 vide letters dated 1.2.2018 and dated 22.11.2017.

8. While going through the sample import-export documents submitted by the Bank vide
letter No. MCB/Forex/2017-18/794 dated 7.9.2017 it was noticed that they are affixing stamps
on documents stating that the said transaction of forwarding of documents and realisation of
proceeds by way of remittances of money are subject to URC 522/UCP 600 (hereinafter also
referred to as 'protocols’). The banks in India appeared to be following URC 522/UCP 600 for
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transaction, for forwarding of documents and realisation of proceeds by way of remittances of

money.

9. In order to understand the obligations of the foreign banks, the banks in India and
importer/exporter, the said URC 522/UCP 600 were examined Articles No. 4, 8, 10, 11, 16, 21,
26 of URC 522 and articles No. 3, 4, 7, 8, 9, 13, 17 of UCP 600, read with other relevant Articles
in these two protocols are relevant for the present issue. A reading of these protocols shows that
there is an arrangement between banks in India and foreign banks, whereby, the foreign  bank
recognizes only the Bank in India for providing their services and for collection of their charges.
In case of any clarification on any issue regarding their activity, there is always correspondence
between the foreign bank and the bank in India. Even the amount of charges collected by foreign
bank is informed only to the bank in India. The exporter or the importer in India comes to know
about these charges through their own bank in India. In fact, the importer or the exporter in India
is not even aware of the quantum of charges which are charged by the foreign bank. Further, in
case of export transactions, if the remittance could not be paid by the foreign importer, in that
case the foreign bank recovers the charges from banks in India only and in case of import
transactions, if the foreign exporter does not bear the foreign bank charges, the same are
recovered by the foreign bank from the bank in India. The combined reading of the relevant
articles in the said two internationally accepted protocols, undoubtedly show that services are
provided by the foreign bank to the bank in India.

10. It appeared that, when Banks subscribe to the statements of protocols or rules of conduct
and follow the UCP 600 and the URC 522, they are able to create uniformity in the processes
and procedures followed while transacting, without having to enter into formal contracts. The
foreign bank does not recognize the Indian exporter/ importer and does not provide any services
athis request. The foreign Bank does provide such service to the Banks in India and the UCP
600 the URC 522 are following by both transacting,

11.  This is further buttressed by the fact that RBI has made it mandatory for all AD Category-
I'banks to adhere to the provisions of the UCP 600 while opening letter of credit for import into
India on behalf of their constituents and thus these are in the nature of mandatory regulations to
be followed by Indian Banks and so the same will prevail. Therefore, in cases where the
foreign banks are recovering certain charges for processing of import/export documents
regarding remittances of foreign currency, the banks in India are recipient of service. Therefore,
as per the Service Tax law, as recipients of service, the bank in India, is required to pay Service

Tax under the provisions of Notification no. 30/2012- Service Tax dated 20.6.2012.

12. 'The Noticee is a Bank in India, who are providing services to their customers who are
exporters. The transactions undertaken by the Bank in India for Indian customers in case of

exports is forwarding of documents and realisation of proceeds by way of receiving remittance in

- . foreign currency. For this activity, the banks in India have to obtain and utilise the services of
;":ll'f‘_'oreign banks. It was explained by the Banks that there is no written agreement between banks

) Iif_l_,India and foreign banks for providing the said services. In a typical case of export from India,




the exporter submits the documents to a bank in India and the said bank in turn forwards these
documents to a foreign country. The said banker of the imparter and/ or the bank in the foreign
country charges certain amounts. These charges are recovered by them by deducting from the
total amount to be remitted to the Indian Bank. It was informed that since there is no formal
agreement between the banks in India and foreign banks regarding the scopes of their activity or
the quantum of charges etc., all banks around the world, who transact in Import and export
transactions, subscribe to the "Uniform Rules for Collection of Commercial Paper, International
Chamber of Commerce Brochure No. 522" (URC 522) effective from 01.01.1995/ "Uniform
Customs and practice for Documentary Credits" (UCP 600), both issued by International
Chamber of Commerce, effective from 1.7.2007, which provide Articles containing terms and
conditions which are binding on all the parties subscribing to them. Thus, the need for
agreements between banks is immaterial, so long as they subscribe to the URC 522 and UCP
6000, only the rates of charges need to be periodically fixed. The UCP 600 itself in the Foreword
states "The objective, since attained, was to create a set of contracted rules that would establish
uniformity in that practice” and the fact that these are Contractual Rules is reiterated in its
Articles, The URC 522 also specifies that they are Rules and states that they are of binding
nature, in Article 1 and 4. As per Article 21, the collecting banks(s) shall be entitled to recover
disbursements, expenses and charges from the bank from which the collection instruction was
received , and the remaining bank shall be entitled to recover promptly from the principle any

amount so paid out by it, together with its own disbursements, expenses and charges.

13.  The views of the banks that, services provided by the foreign banker received by the
exporter in India, do not appear to be factually and legally correct because, for a person to be
treated as recipient of service, it is necessary that he should know who the service provider is, as
they are not aware of the identity of the foreign banks which would be providing services.
Exporter in India does not have any formal or informal agreement with the foreign bank.
Exporter in India does not even know the quantum of charges which the foreign bank would be
recovering. Therefore, in view of the above mentioned factual position and also in view of
various articles of URC 522/ UCP 600, it is clear that services are provided by the foreign bank
to the bank in India.

14.  In the present case, the Noticee is involved in the provision of service of remittance of
export proceeds, follow the URC 522 and UPC 600, therefore there is no reason why the URS
522 and the UCP 600 being protocols of conduct (rules) should not be considered as contract
since all the ingredients required to constitute a contract, in one form or another, are present.
Article 1 of UCP 600 states "The Uniforms Customs and Practice for Documentary Credit, 2007
Revision, ICC Publication no. 600 ("UCP") are rules that apply to any documentary credit
("eredit") (including, to the extent to which they may be applicable, any standby letter of credit)
when the text of the credit expressly indicates that it is subject to these rules. They are binding on
all parties thereto unless expressly modified or excluded by the credit". Similarly Article 1 a of
URC 522 states "The Uniform Rules for Collections, 1995 Revision, ICC Publication No. 522,

shall apply to all collections as defined in Article 2 where such rules are incorporated in to the




text of the "collection instruction” referred to in Article 4 and are binding on all parties thereto
unless otherwise expressly agreed or c;,ontrary to the provisions of a national, state or local law
and/ or regulation which cannot be departed from". From the above, the binding nature of URC-
522 and UCP 600, once the concermned parties subscribe to the same for a transaction (be they

importer, exporter, Banks in India, foreign banks) is clear.

15.  The fact that banks in India act as an agent of their clients (importer /exporter) shows that
they are providing services to the said clients which are liable to service tax and the value on
which the said service tax is to be discharged is the sum total of the Bank's own charges and the
expenses incurred by it in providing the said service. Apparently, it is not true that there is no
Principal relationship between the Banks in India and the counterpart foreign banks and the UCP
600 and URC 522 are evidence of the same. The services provided by the foreign banks are
availed by the banks in India for their own consumption since it would not be possible to provide
the service of realisation of proceeds of exports without availing the services of foreign banks. It
Q is also apparently true that it is a case of one service to the Indian exporters in which both banks
in India and foreign banks provide their respective part of the service and that the ultimate
service is consumed and utilized by the exporters in India who also pays for the same. It also
appeared that while their clients/ customers, exporters in India are aware of the fact that the
Indian bank is obtaining the services of a foreign bank, they may not be aware of the identity of
the foreign banks(s) and that while they are aware that charges would be collected by the foreign
bank, the actual quantum of charges would become known to the exporters in India through their
Bank. It is not correct that the ultimate service recipients, the exporter, are the person
responsible to pay the tax under Reverse Charge Mechanism. It is an undisputed fact that there
is value addition in the services provided by the Indian banks, when the expenses incurred by
way of Foreign Bank Charges need to be added to their own charges in terms of Service Tax

(Determination of value) Rules in the hands of the Indian banks and so there will be service tax

QO

iiable to be paid in the hands of Indian banks under Reverse Charges Mechanism.

16. A typical, hypothetical instance of an illustrative and sequential detailing transaction flow

in respect of export of goods/ service by exporter is as under:

> An Indian Exporter approaches an Indian bank for collecting of the export receivables of
say § 1000 from the overseas importers, to whom the Indian exporter has sold
goods/provided services;

> The Indian exporter presents the bills for coilection with the relevant supporting
documents like shipping bill etc. to the Indian bank;

> As per the instructions of the exporter, the Indian Bank forwards the export bill for
collection of$ 1000 to the importer's bank overseas (say Y bank) with a direction to credit the
-~ ~-.proceeds to the Indian bank's Nostro account with Y bank;

% If importer's bank does not have a bank account with Y bank it may utilize services of
t):ﬁe"oi' more correspondent banks to ultimately transfer the funds to the Nostro account of the
- Indian bank with Y bank. The Y bank is engaged by the importer's bank. The charges of the
e correspondent banks are borne by the Indian exporter, as deductions from the remittances to
-the exporter,




» Assuming there are two correspondent banks (say 'Cl bank' and 'C2 bank') and that both
these banks charge$ 10 each as their charges, the net proceeds of USD 980 (i.e. $1000 minus
$20) are remitted overseas to Y bank;

> Where the charges of Y bank is $8, this charges would be deducted to be borne by the
Indian exporter, therefore, the net proceeds of§ 972 (i.e. $980 minus $8) is credited to the
Nostro account of Indian bank with Y bank on behalf of the Indian exporter;

» When the Indian bank sights this credit in its Nostro account, it debits its Nostro account
and credits the exporter's bank account in India with the Indian bank, after converting USD
into INR ( say $972*60= Rs. 58320/-).

» The Indian bank additionally charges its fee in Indian Rupees (INR), say Rs. 1000/- along
with the applicable Service Tax thereon, which is debited to the importer's bank account
maintained with the Indian bank. The Indian bank also levies Service Tax on the conversion
of foreign currency into INR as per the prescribed slab rates.

From an accounting perspective, the Indian exporter would account for $1000 as sales, and
$28 (bank charges) as expenses an account of foreign bank charges (i.e. charges of Y bank,
C 1 and C2 bank) in its books of account in addition to the bank charges of Rs. 1,000 of the
Indian bank plus the applicable Service Tax thereon.

17.  With regard to the above contention of the Banking Industry, the Service Tax is an
indirect tax and the end customer bears the incidence of all costs, expenses, taxes of each stage
of the process of the resultant goods/services being provided to him and CENVAT may be
availed at each stage of the process of the resultant goods/services being provided to him. It
does not mean that the end customer is liable to discharge the duty liability/service tax, at each
stage and it is for such purpose that input tax credit is made available for each stage of value
addition within the whole chain of services provided by service providers, in the form of

CENVAT Credit Rules, 2004.

18. Further, while the transaction of export and requirement of forwarding of documents and
realisation of proceeds by way of receiving remittance in foreign currency emanates from the
Indian exporter, the Bank in India provides the required services to the Indian exporter at his
behest and not suo-moto. The URC 522/ UCP 600 also make it clear in their Articles as to who
will bear the costs and charges thereof. Importantly, the foreign bank does not recognise the
client of the Bank in India and recognizes only the Bank in India. Any entity provides service to
an entity recognised by it, not to an entity it does not recognise. Therefore, the foreign bank
provided service to the Bank in India and not to the client of the Noticee. The Noticee would
seek to recover from its client, its fees for provision of service to its client and also the
expenditure incurred by the Bank in India in procuring the services of the foreign bank to enable

itto provide its service.

19.  The Noticee has placed reliance on Order in original no. 43/STC/ADC (JSN)/2013-14 in
the matter of Cadila Pharmaceuticals Ltd. wherein the transaction was between exporter and

foreign bank and Indian bank was not involved in the transaction in any way.

20. The details submitted by the Bank and the calculation of Service Tax thereon for the
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purpose of this notice, (including Central Bank of India MCB Baroda, Race Course Branch,
Baroda, MCB Surat, Surat Main Office, Jamnagar Main Office, Rajkot Main Office and Lal
Darwaja Branch, Ahmedabad Foreign Bank Charges (converted into INR comes to
Rs.5,85,98,593/- and Service Tax comes to Rs.76,22,909/- covering the period from October
2012 to March 2017.

21. It appeared that the Noticee have not paid the Service Tax amounting to Rs. 76,22,909/-
on the foreign bank charges recovered by the foreign banks against processing of export
documents and remittance of foreign currency, in respect of export documents processed through

their Branches during the period October 2012 to March 2017.

22, In terms of Rule 3 of the Place of Provision of Service Rules, 2012 "The place of
provision of a service shall be the location of the recipient of service:

Provided that in case the location of the service receiver is not available in the ordinary
course of business, the palace of provisions shall be the location of the provider of service."
Therefore, the place of provision of service is India, since the service is received by the Bank in

India from foreign banks, and hence taxable in India.

23.  In light of the foregoing, it revealed that the Bank is the service recipient of services
provided by foreign banks, which are essential for the Bank to provide the service of realisation
of bills at the request of its exporter-customers and the service of issuance of LC at the request
of the importer-customers, and being LC issuing bank, pays foreign Bank charges to the foreign

Bank for services provided by them in connection with the LC,

24. It appeared that the Noticee had received aforesaid taxable service from Foreign Banks,
which were not disclosed in their ST-3 returns filed and thereby had contravened the provisions
of the Finance Act, 1994 and the Rules framed there under, in as much as they have:

(@)  Failed to disclose fully and truly, the correct value of actual taxable services received by
them. The facts came to the notice of the department during the course of present investigation
otherwise this would have remained undetected, resulting into non-payment of service tax as
required under Rule 5(1) of Service Tax (Determination of value) Rules, 2006 and Section 67
read with Notification No. 30/2012-S.T. dated 20.6.2012 for the period from October 2012 to
March 2017;

(b)  Failed to pay service tax on the taxable value of aforesaid services within the prescribed
time in contravention of section 68(2) and in contravention of Notification No. 30/2012-S.T.
dated 20.6.2012 read with Rule 7 of the Point of Taxation Rules, 2011 and Rule 3 of place of
Provision of Services Rules, 2012 for the period from October 2012 to March 2017;

() . Failed to assess the Service Tax due on the value of taxable services received by them
et o .

%nd?-jfgilréd to file proper and correct periodical returns as prescribed under section 70 read with
tead with Notification No. 30/2012-S.T. dated 20.6.2012 and Rule 7 of the Service Tax Rules,

: 'i»-'.-:, _ 1994for the period from October 2012 to March 2017, on the due dates;




(d)  Failed to correctly pay the Service Tax at appropriate rate on the taxable value, accounted
for in their books of accounts, for the aforesaid taxable services received by them during the
period from October 2012 to March 2017, in contravention of Section 66B and Notification No.
30/2012-S.T. dated 20.6.2012 read with Rule 7 of the Point of Taxation Rules, 2011 anc Rule 3

of Place of Provision of Services Rules, 2012;

(e)  Failed to correctly declare the taxable receipts which resulted in to non payment of
service tax, the correct nature and value of aforesaid taxable service received by them during the
period from October 2012 to March 2017, and, therefore, the sub-section ( 1) of Section 73 of
the Act is being invoked for demanding the service tax not paid by the Bank.

69 Further the above acts of contraventions constitute offences of the nature as described
under the provisions of Sections 76, 77 & 78 of the Finance Act, 1994 and accordingly the Bank
is liable to penalties under the provisions of Section 76 for failure to pay Service Tax, Section 77
of the Finance Act, 1994 for failure to assess proper Service Tax and furnish correct periodical
ST-3 returns as required under Section 70 of the Finance Act, 1994 read with Rule 7 of STR,
1994 and section 78 of the Finance Act, 1994 for suppressing the taxable value with an intent to

evade payment of Service Tax for aforesaid contravention.

25.  Therefore M/s. Central Bank of India, Central Bank Building, Post No. 205, Lal Darwaja,
Ahmedabad were called upon to show cause to the Additional Commissioner of Central Excise

& CGST, 1 Floor, Central Excise Bhawan, Revenue Marg, Ambawadi, Ahmedabad as to why:-

(a) they should not be treated as recipient of "service" provided by the foreign bank and
liable to pay Service Tax under Reverse Charge Mechanism in terms of Notification No.

30/2012-S.T. dated 20.06.2012 as amended;

(b) Service Tax totally amounting to Rs. 76,22,909/- (including cesses) as detailed in the
show cause notice, which was not paid by them on amounts booked by it on the taxable value
totally amounting to Rs. 5,85,98,593/ should not be demanded and recovered from them under

the provisions of Section 73(1) of the Act.

(¢) Interest should not be demanded and recovered from them for non-payment of the
aforesaid dues within the period prescribed, under Section 75 of the Act read with Rule 6 of the
Service Tax Rules, 1994,

(d)  Penalty should not be imposed upon them under Section 76 of the Act for non-payment

of Service Tax on due dates;

(e) Penalty should not be imposed upon them under section 78 of the Finance Act, 1994 for

failure to pay the service tax by resorting to suppression of facts;

(f)  Penaity should not be imposed on them under section 77 of the Act for failure to furnish
true and correct S.T.-3 returns within the period prescribed under Section 70 ibid read with Rule

7 of the Service Tax Rules, 1994.




26.  The aforesaid show cause notice was made answerable to the Additional Commissioner,
CGST & Central Excise, Ahmedabad North vide corrigendum. No. DGGSTIV/BhZU
/36001/45/2018 dated 27.09.2019 issued by the Additional Director General, DGGSTI, Bhopal.

Defence Reply:

27. Vide letter dated 17.10.2018 M/s. Anand Desai & Associates, on behalf of the noticee,
submitted detailed submission as below:-

The Noticee being a registered entity was regularly discharging the service tax under
"Banking and Other Financial Services category since it is registered with the department. They
denied all the allegations made in the Show Cause Notice. They stated that the allegations made
in the SCN are not sustainable. They are an office of a Nationalized Bank govermned and
controlled by 'The Reserve Bank of India" and do not have any intent to act with malice or
have not willfully evaded payment of service tax or any other amount for the period under

dispute. They stated that the demand is not sustainable, extended period is not invokable as there

QO

is no mens-rea. They submitted that the SCN is based on conjectures and surmises and as per the
decision in the case of Oudh Sugar Mills vs. UOI 1978 (2) ELT 072 SC it has been held that the
SCN cannot be based on assumption and presumptions and therefore the impugned SCN is liable

to be dropped.

28.  They submitted that in the instant case it is important to understand the transaction before

going into the taxability issue of the transaction. They explained the transaction as - '

» When exporter exports the goods, the consideration for such exports is required to be realized

through banking channel.

« For this purpose, the documents are handed to their banker in India for realizing the amount.

» It would appear that the Indian bank in turn sends the documents to foreign bank of the buyer
@ and thus, through banking channel, the sale proceeds are realized.

« Normally, some small deduction is made by the foreign bank from the amount payable to them

and to that extent; lesser amount is realized by Indian bank.

* The Indian bank charges exporters their charges for collection.

29. They submitted that the charges collected by the foreign banks in relation to processing of
Import/Export Documents are on account of the exporter/Importer. The foreign bank collects the
proceeds from the foreign customers and after deducting its due charges and further remits the
proceeds to the Indian Bank. The Indian Bank credits these proceeds after converting to INR to
the account of the exporter. Thus the proceeds as well as the charges are liability of the exporter.
The Indian Bank collects its charges for the services rendered to the exporter separately and
discharges the tax dues thereon. Further it is also submitted that the charges collected by the

.,f"';".,f‘forelgn banks are never debited in Profit and Loss accounts of the Indian bank as the same

"canndf be treated as expenditure of the Indian Bank. The Indian Bank acts merely as a collection

‘-agent on behalf of the exporter. Therefore, in the instant case question of payment of Service Tax

A nder RCM doesn't arise at all. The services of Indian bank, if be considered as intermediary

.';_;"A.;'servmes which fall under POPS — Rule 9. Under Rule 9, the tax is payable by the service
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provider. The foreign bank charges are recovered by the foreign bank from the remittance due to
exporter. If they have to charge tax on the foreign bank charges the same cannot be practical
since the service provider is the foreign bank and the foreign bank is located outside the taxable
territory.

30.  They submitted that in case of Import and Export transactions the recipient of service is
either the exporter or the importer who is liable to pay the tax on foreign bank charges. Since
there is no privity of contract between the Indian Banks and the foreign banks they cannot be
considered as Service Providers or recipient. The Indian banks acts on account, instructions of
the client. They further referred to the circular No. 163/  14/2012 -ST F. No. 354/119/2012-
TRU which states that-

'3, In case any fee or conversion charges are levied for sending such money, they are also not liable to service
tax as the person sending the money and the company conducting the remittance are located ouiside India. In terms of
the Place of Provision of Services Rules, 2012, such services are deced to be provided outside India and thus not liable
{o service fax.

4, It is further clarified that even the Indian counterpart bank or financial institution who charges the foreign
bank or any other entity for the services provided at the receiving end, is not liable to service tax as the place of
provision of such service shall be the location of the recipient of the service, i.e. outside India, in terms of Rule 3 of the

Place of Provision of Services Rules, 2012."

31.  They stated that the Circular issued by the board clearly states that such charges are not
liable to Service tax as the place of supply is the outside India i.e taxable territory. They further
submitted that the clarifications issued by way of issuance of circulars/trade notices are binding
on the departmental officers and they are bound to follow the circulars/trade notices. This view is
supported by the decision given by the Supreme Court in the case of Collector of Central
Excise, Vadodara vs Dhiren Chemical Industries {2002 (139) ELT 3 (SC)J. In this
decision, Hon'ble Supreme Court has held that the order passed by the revenue authorities in
contravention to the clarifications given is void ab initio. Therefore, the circular issued by the
board is binding upon the revenue authority and therefore the demand must be dropped. They
relied on the judgment in the matter of Cadila Pharmaceuticals Ltd wherein the leamed
Additional Commissioner has observed in Para 30.2 that the liability to pay tax on foreign bank
charges is on the exporter and not on the Bank. Therefore, they stated that they are not liable to

pay service tax on the foreign bank charges.

32.  They stated that the provision for imposition of Interest under Section 75 of the Finance
Act 1994 from the due date till the date of actual payment is inapplicable in the present case in

view of their submissions, contentions and explanation stated above.

33.  With reference to the proposal for imposing penalty, they stated that penalty under
Section 76 and Section 78 of the Finance Act, 1994 cannot be simultaneously levied. They relied
the following case laws:-

R Hon'ble Tribunal in the case of Jivant Enterprise vs. Commissioner of Service Tax,
Ahmedabad reported in 2012 (28) STR (Tri- Ahmd)

< In CCEv. First Flight courier Ltd, (2011) 22 STR 622 (P & H) High Court held that penalty u/s 76 is not justified
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if penalty under section 78 is imposed.

o Hon'ble Kamnataka High Court in the matter of Mortor World(2012(27) STR225,
Karnataka High court ).

o The Financers vs. CCE, Jaipur (2008 TMI- 4599 > CESTAT, NEW DELHI)

L West Minister International Pvt Ltd vs CCE [140-ELT-244]

< CCE Vs Rabindra Das [2006-003-STR-0I55]

& Even prior to 10.05.2008, the above referred legal position was confirmed by Judiciary

from time to time. They relied on the principle laid down in the case of CCE,
Lucknow Vs. M/s. Orbit Travels.

D Kamal Photo Studio and Colour Lab vs CCE [2007-7-STR-307].
o CCE vs Silver Oak Gardens Resort [2008-9-STR-481]

4 Lawson Travel & Tours India Pvt Ltd vs CCE [2006-1-STR-IOI] *
L Jewel Hotel Pvt Ltd vs CCE [2007-6-STR-240]

» CCE vs Sujata Star Tele Club [2006-4-STR~194]

34.  They stated that they had not resorted to contumacious or dishonest conduct, with
deliberate intention to evade tax, or contumaciously defy law and stated that no penalty can be
imposed under Section 76 and 78 of the Act in the absence of "mens rea" or "culpable mental
state.". They placed reliance on the Supreme Court decision in State of Madhya Pradesh Vs.
Bharat Heavy Electricals Limited, 1997 (99) ELT 33 (SC), wherein it was held that merely

because penalty is prescribed under law, it need not be mandatorily imposed.

35.  Regarding penalty under Section 78 of the Finance Act, 1994, they stated that there is no
fraud, Collusion; or Wilful mis-statement; or Suppression of facts; or contravention of any of
the provisions in their case and therefore, no penalty can be imposed under Section 78 and
extended period can also not be invoked in their case. They relied the decision of Hon’ble
Supreme Court in Rainbow Industries V/s CCE- 1994 (74) ELT 3(SC) 1994 (6) SCC 563.
Further, in the Judgment of Hon'ble Supreme Court, in Anand Nishikawa Co. Ltd Vs.
Commissioner of Central Excise Appeal, Meerut 2005 (188) E.LT 149 (SC) it was observed that
'Suppression of facts' can have only one meaning that correct information was not deliberately
disclosed to evade payment of duty, when facts were known to both the parties, omission by one
to do what he might have done not that he must have done would not render it suppression.
Mere failure to declare does not amount to willful suppression. There must be some positive act
from the side of noticee to find willful suppression. There was no deliberate intention on the part
of the Noticee not to disclose correct information or to evade payment of service tax. They also
relied the case of EssEss Engineering Vs CCE, Chandigarn (2010-TIOL-1447-CESTAT-DEL),
- CCBN. Ballarpur Industries Ltd (2007 (11 STT 6(SC), Pahwaa Chemicals Vs CCE 2005(189)
Er:_: 257 (SC), RM  Dhariwal (HUF) Vs Commissioner of C.Ex, Pune-Il & III (2009(242) LT

o 391 ( r1 Mum) Mangalore Refinery & Petrochemicals Ltd Vs CCE & ST Mangalore 2005 (11)

_:','LT\MI 709 CESTAT Bangalore. They stated that they are government authority and Hon’ble
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Allahabad High court in the matters of M/s.BSNL (2015 39 STR 5 (All) wherein penalty was
waived off considering that the noticee being a government entity there can not be an intention to
evade taxes. They also relied the case of UOI Vs Rajasthan Spinning & Weaving Mills (2009
TIOL 63 SC EX, Hindustan Steel Vs State of Orissa 1978 (2) ELT (J159), Motilal Padampat
Sugar Mills Co.Ltd Vs State of Uttar Pradesh (1979} 118 ITR 326 (SC), Azadi Bachao Andolan
Vs UOI (2001) 252 ITR 471, State of Madhya Pradesh Vs Bharat Heavy Electricals Ltd 1997
(99) ELT 33 (SC).

36.  They stated that they are of a prominent Nationalized Bank governed by the Reserve
Bank of India. Being a Public Sector Undertaking sort of or akin to Government Office, alleging
of having malafide intentions or non complying with rules and regulation pertaining to taxation
regime is highly deplorable and unwarranted. The Central Bank of India has sought Centralized
Registration. The Central Bank of India has been regular and meticulous in complying with law
pertaining to service tax. It has been correctly computing and depositing its Service Tax
Liability before due date. Therefore, they are not liable to pay penalty in terms of Section 77 of
the Finance Act, 1994. Also, they have not violated any of the provisions of Finance Act, 1994
and they requested to accept their contentions and drop the proceedings. They also requested to

be heard in person.

Personal Hearing.
37.  Personal hearing in this case was held on 31.08.2020. Shri Anand A Desai, CA, duly

authorised by the noticee appeared for personal hearing. He reiterated his written submission
dated 17.10.2018 and submitted an additional written submission dated 31.08.2020 and
requested to drop the SCN  proceedings. The submission dated 31.08.2020 contained the
submissions dated 17.10.2018 and case laws of BGR Energy Systems Ltd reported in 2019(11)
TMI 1130-Madras High Court, OIA No.BHO-EXCUS-001-APP-399-18-19 dated 28.02.2019
passed by Commissioner (Appeals) CGST, Customs & Central Excise: Bhopal (MP) and order
passed by the Principal Bench, CESTAT, New Delhi in the case of State Bank of Bikaner &
Jaipur, Vs Commissioner of Central Excise & Service Tax, Rajasthan (final order

No.50737/2020 dated 26.02.2020/05.08.2020.

Discussion & Findings:

38. I have carefully gone through the records of the case, written submission dated

17.10.2018 and 31.08.2020 and submission made before me during the personal hearing.

39.  The issue to be decided in the present case is whether the service provided by the foreign
bank and received by the noticee is liable to pay Service Tax under Reverse Charge Mechanism
as per Notification No.30/2012-ST dated 20.06.2012 as amended or otherwise.

40, The Show Cause Notice has alleged that the Noticee was not discharging Service Tax
under reverse charge mechanism on the Services received for processing of export documents
and realization of proceeds from the Bank/Financial institutions located in nontaxable territory,

that the Noticee were providing services to their customers for processing of export documents




13

and remittance of export proceeds. For this purpose they availed services of their counterpart
Foreign Banks located in non taxable territory. In turn foreign banks recovered amount towards
services provided to the Noticee bank. The foreign bank deduct/recover the consideration for
services so provided from the respective export proceeds realized and remit only remaining
amount to the Indian Bank. As per Rule 3 of Place of Provision of Service Rules, 2012, the
location of service receiver is the place of provision of service therefore liability to pay Service
tax in such circumstances, would be on the Service recipient bank in India under reverse charge
mechanism as per Notification No.30/2012-ST dated 20.6.2012. Therefore, the Department is of
the view that an amount of Rs. 5,85,98,593/- recovered/deducted by the Foreign Bank on
account of the services provided to the Noticee and since the Service provider is located in non
taxable territory, Service Tax amounting to Rs. 76,22,909/- is recoverable from the Noticee
under RCM under Section 73 of the Finance Act, '1994.

41.  The noticee explained the process in detail as and when exporter exports the goods, the
consideration for such exports is required to be realized through banking channel, for this
purpose, the documents are handed over to their banker in India for realizing the amount, the
Indian bank in turn sends the documents to foreign bank of the buyer and thus, through banking
channel, the sale proceeds are realized. Normally, some small deduction is made by the foreign
bank from the amount payable to them and to that extent; lesser amount is realized by Indian

bank and the Indian bank charges exporters their charges for collection,

42.  During the course of personal hearing they have produced copy of order passed by the
Principal Bench, CESTAT, New Delhi in the case of State Bank of Bikaner & Jaipur V/s
Commissioner of Central Excise & Service Tax, Rajasthan (final order No. 50737/2020 dated
26.02.2020/05.08.2020). It is understood the said case has not been reached finality. The noticee
also had produced a copy of Order in Appeal No.BHO-EXCUS-001-APP-399-18-19 dated
28.02.2019  passed by the Commissioner (A), Bhopal in the case of Central Bank of India
Zonal Office, Bhopal in similar case, the Commissioner (A) has set aside by the order-in-original
passed by the Assistant Commissioner, Central GST, Division-II, Bhopal (MP) and allowed the
appeal filed by the Central Bank of India. In the said case also, the case was investigated and
booked by the DGCEI and Service Tax was demanded under RCM. I find that the said Order in
Appeal has not been accepted by the Department and an appeal has been filed before CESTAT,
New Delhi, as informed by the CGST authorities vide letter dated 04.12.2020.

43. I find that the noticee are engaged in providing services to their customers for processing
of export documents and remittance of export proceeds. For this purpose, they avail services of
the foreign banks located in non-taxable territory. To this effect, RBI has made it mandatory for
all AD Category-1 banks to adhere to the provisions of the UCP 600 while opening letter of

_cre’dffjbr unport into India on behalf of their constituents. These are in the nature of mandatory

iy 3"""regulat10ns 10 be followed by Indian Banks. The articles of protocol of UCO 600 show that there

a.n_arrangement between banks in India and foreign banks, whereby, the foreign banks

v .recogn"lzes only the Bank in India for providing their services and for collection of their charges.
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In such a case, when foreign banks are recovering certain charges for processing of
import/export documents regarding remittances of foreign currency, the banks in India are

undoubtedly the recipient of service.

44. In this regard, reliance is placed on the judgment of Hon’ble Tribunal in the case of
M/s.Gracure Pharmaceuticals Ltd Vs Commissioner of Central Excise, Jaipur-1 reported in
2013(32)STR/249 (Tri-Del) and the Trade Notice No.20/2013-14-ST-1 dated 10.02.2014 issued
by Commissioner of Service Tax-1, Mumbai which clarifies that “in cases where foreign banks
are recovering certain charges for processing of import/export documents regarding remittance
of foreign currency, the banks in India would be treated as recipient of service and therefore,
required to pay service tax”. Even in the case of Raj Petro Specialities Pvt.Ltd Vs CCE, Silvassa,
the tribunal in its order dated 17/08/2018 (Appeal No.ST/11055/2015-DB) has observed that in
the said situation Indian Banks are service recipient of the of the service provided by Foreign
Banks.

45.  The view of the Commissioner (A) in OIA No.BHO-EXCUS-001-APP-399-18-19 dated
28.02.2019 in the case of Central Bank of India, Zonal Office, Bhopal that no payment is made
by the Indian Bank to the foreign bank is not true as in as much as the foreign bank after receipt
of the amounts from importer deducts certain charges and passes on the remaining amount to
the Indian Banks. The amount retained by the foreign bank is nothing but the service charges for
processing of import/export documents. On going thrugh the facts of the case, it is found that
during the processing of export of documents and remittance of export proceeds, there is always
correspondence between the foreign bank and the bank in India. Even the amount of charges
collected by foreign bank is informed only to bank in India. The exporter or importer in India
comes fo know about these charges through their own bank in India. Further, in the case of
export transactions, if the remittance could not be aid by the foreign importer, in that case,
foreign bank recovers the charges from banks in India only and in case of import transactions, if
the foreign exporters do not bear the foreign bank charges, the same are recovered by  the
foreign bank from the bank in India. This arrangement has been made under Articles of URC
592/UCP 600. The combined reading of the relevant articles in the said two internationally
accepted protocols clearly show that services are provided by the foreign bank to the Bank in
India. Therefore, the noticee, being a service recipient, are required ton pay service tax under
reverse charge mechanism under Notification No.30/2012-ST dated 20.06.2012.

46.  In view of the above discussion, I hold that the Bank is the service recipient of services

provided by foreign banks, which are essential for the Bank to provide the service of realisation
of bills atthe request of its exporter-customers and the service of issuance of LC at the request
of the importer-customers, and being LC issuing bank, pays foreign Bank charges to the foreign

Bank for services provided by them in connection with the LC.

47. 1find that the Noticee had received aforesaid taxable service from Foreign Banks, which
were not disclosed in their ST-3 returns filed and thereby had contravened the provisions of the
Finance Act, 1994 and the Rules framed there under and they have:

(a) Failed to disclose fully and truly, the correct value of actual taxable services received by

them. The facts came to the notice of the department during the course of investigation by
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DGGSTI otherwise this would have remained undetected, resulting into non-payment of service
tax as required under rule 5(1) of service Tax (Determination of value) Rules, 2006 and section
67 read with Notification No. 30/2012-S.T. dated 20.6.2012 for the period from October 2012 to
March 2017;

(b)  Failed to pay service tax on the taxable value of aforesaid services within the prescribed
time in contravention of section 68(2) and in contravention of Notification No. 30/2012-S.T.
dated 20.6.2012 read with Rule 7 of the Point of Taxation Rules, 2011 and rule 3 of place of
Provision of Services Rules, 2012 for the period from October 2012 to March 2017;

(c) Failed to assess the Service Tax due on the value of taxable services received by them
and failed to file proper and correct periodical returns as prescribed under section 70 read with
read with Notification No. 30/20128.T. dated 20.6.2012 and Rule 7 of the Service Tax Rules,
1994 for the period from October 2012 to March 2017, on the due dates;

(d) Failed to correctly pay the Service Tax at appropriate rate on the taxable value, accounted
in their books of accounts, for the aforesaid taxable services received by them during the period
from October 2012 to March 2017, in contravention of Section 66B and Notification No.
30/2012-S.T. dated 20.6.2012 read with Rule 7 of the Point of Taxation Rules, 2011 an. Rule 3
of Place Provision of Services Rules, 2012;

(e)  Failed to correctly declare the taxable receipts which resulted in non payment of service
tax, the correct nature and value of aforesaid taxable service received by them during the period
from October 2012 to March 2017, and therefore, I hold that Service Tax to the tune of
Rs.76,22,909/- is to be recovered along with interest under sub-section ( 1) of Section 73 of the
Finance Act, 1944 invoking extended period of limitation.

(H Therefore, I hold that the noticee have contravened the provisions of Sections 76, 77 &
78 of the Finance Act, 1994 and accordingly they are liable to penalties under the provisions of
Section 76 for failure to pay Service Tax, Section 77 of the Finance Act, 1994 for failure to
assess proper Service Tax and furnish correct periodical ST-3 returns as required under Section
70 of the Finance Act, 1994 read with Rule 7 of STR, 1994 and section 78 of the Finance Act,
1994 for suppressing the taxable value with an intent to evade payment of Service Tax for

aforesaid contravention.

48. I find that the show cause has proposed penalty under Section 76 of the Finance Act,
1994. Regarding the issue of imposition of penalty under Section 76 of the Finance Act, 1994, I
observe that penalty under Section 76 and 78 of the Finance Act, 1994 are mutually exclusive
and once penalty under Section 78 is imposed, no penalty under Section 76 can be imposed in
terms of the proviso inserted in Section 78 w.e.f 10.5.2008 in this regard. Therefore, I do not

propose any penalty in terms of Section 76 of the Finance Act, 1994.

B
R
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49.  Inview of my findings above, I pass the following orders:-
ORDER

(a) I order that M/s, Central Bank of India (noticee) be treated as recipient of "service"
provided by the foreign bank and hold that they are liable to pay Service Tax under Reverse
Charge Mechanism in terms of Notification No. 30/2012-S.T. dated 20.06.2012 as amended,;
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(b) I confirm the Service Tax totally amounting to Rs. 76,22,909/- (including cesses)
(Rupees seventy six lakhs twenty two thousand nine hundred nine) which was not paid by the
noticee on amounts booked by it on the taxable value totally amounting to Rs. 5,85,98,593/ and
order that the said Service Tax amount be recovered from them under the provisions of Section

73(1) of éhe Finance Act, 1994.

(¢) T order Mss. Central Bank of India, Zonal Office, Central Bank Building, Post No.205,

“Lal Darwaja, Ahmedabad to pay interest at the appropriate rate on the amount of Service Tax
confirmed above under Section 75 of the Finance Act, 1994 read with Rule 6 of the Service Tax
Rules, 1994,

(d)  Ido not impose any penalty under Section 76 of the Finance Act, 1994 on the noticee.

(e)  Iimpose a penalty of Rs.76,22,909/- (including cesses) (Rupees seventy six lakhs twenty
two thousand nine hundred nine only) on M/s. Central Bank of India, Zonal Office, Central Bank
Building, Post No.205, Lal Darwaja, Ahmedabad under section 78 of the Finance Act, 1994,

(f) 1 impose a penalty of Rs.10,000/- (Rupees ten thousand only) on M/s. Central Bank of
India, Zonal Office, Central Bank Building, Post No.205, Lal Darwaja, Ahmedabad under
section 77 of the Finance Act, 1994.

50. I further Order that in the event the entire amount demanded as above is paid within thirty
days from the receipt of this Order along with applicable interest, the amount of penalty liable to
be paid by the noticee shall be 25% (twenty five per cent) of the penalty imposed at Sr. No.(e)
above, subject to the condition that such reduced penalty is also paid within the said period of 30

days (thirty days) in terms of clause (ii) of Section 78(1) of the Finance Act, 1994.

51.  Show Cause Notice No. 18/BhZU/ADG/ST/2018 (F.No. IV/(6)Misc-Eng/73/2016/1711)
dated 12.03.2018 issued against M/s.Central Bank of India, Central Bank Building, Plot No.205,

Lal Darwaja, Ahmedabad, is disposed-off in the above manner.

AdditionalCommifsioner,

Central GST & Ce AR
medabad North.
By Regd Post AD
F. No. STC/04-60/OA/Central Bank/2017-18 Date: 18.12.2020
To
M/s.Central Bank of India,

Central Bank Building, Plot No.205,
Lal Darwaja, Ahmedabad.

Copy to:

(1) The Commissioner, Central GST & Central Excise, Ahmedabad North.

(2) The Additional Director General, Directorate General of Goads & Service Tax Intelligence,

Bhopal Zonal Unit, IV Floor, Chinar Incube Business Centre, Hoshangabad Road, Bhopal-

462011.

(3) The Deputy/Assistant Commissioner, CGST & Central Excise, Division-II, Ahmedabad

North.

(4) The Superintendent, Central GST & Central Excise, Range-I, Division-II, erpegiqlgadi\lprth
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