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Any person deeming himself aggrieved by this order may appeal against this order
in form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central
Excise Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its
communication. The appeal should bear a court fee stamp of Rs. 5.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on giving
proof of payment of pre deposit as per rules.
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The appeal should be filed in form Ta &7 =¥ (sT-4) in duplicate. It should be

signed by the appellant in accordance with the provisions of Rule 3 of Gentral Excise
yles, 2001. It should be accompanied with the following: .
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VJS"W g1/ Proceeding initiated against Show Cause Notice F.No, STC/15-

LISIORB0ZT 22 dated 23.04.2021 issued to M/s Utsav Ajay Patel, 4" Floor, Ratnajyoti
Complex, Nr. Sardar Patel Colony Char Rasta, Stadium Road, Ahmedabad, Gujarat-380014.
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BRIEF FACTS OF THE CASE

M/s.Utsav Ajay Patel, 4% Floor, Ratnajyoti Complex, Nr.Sardar
Patel Colony Char Rasta, Stadium Road, Ahmedabad, Gujarat, 380014
(hereinafter referred to as the ‘Assessee’ for the sake of brevity) is registered
under Service Tax having Registration No. BDXPP2031HSDO00O1 and was
engaged in Taxable Services.

2. Ongoing through the third party CBDT data for the Financial Year
0015-16 and 2016-17, it has been observed that the Assessee has declared less
taxable value in their Service Tax Return (ST-3) for the F.Y. 2015-16 and 2016-
17 as compared to the Service related taxable value they have declared in their
Income Tax Return (ITR)/ Form 26AS, the details of which are as under:

Difference
Taxable Gross Receipts Between
. . Resultant
Value as From Services | Value of Services )

Sr. Service Tax
No FY. per ST-3 - (Value from from ITR/26AS short paid
' | returns (In | ITR/26AS) and Gross Value (in'RI; )

Rs.) (In Rs.) in Service Tax )
Provided {In Rs.)
1 | 2015-16 0/- 51421237/- 51421237/- 7456079/ -
2 | 2016-17 0/- 82597446/ - 82597446/ - 12389616/ -
TOTAL 19845696/ -
3. Section 68 of the Finance Act, 1994 provides that ‘every person

liable to pay service tax shall pay service tax at the rate specified in Section
66/66B ibid in such a manner and within such period which is prescribed
under Rule 6 of the Service Tax Rules, 1994, In the instant case, the said
notice had not paid service tax as worked out as above in Table for Financial
Year 2015-16 and 2016-17. '

4. No data was forwarded by CBDT, for the period 2017-18 (upto
June-2017) and the assessee has also failed to provide any information
regarding rendering of taxable service for this period. Therefore, at this stage,
at the time of issue of SCN, it is not possible to quantify short payment of
Service Tax, if any, for the period 2017-18 (upto June-2017). With respect to
jssuance of unquantified demand at the time of issuance of SCN, Master
Circular No. 1053/02/2017-CX dated 10.03.2017 issued by the CBEC, New
Delhi clarifies that:

“3.8 Quantification of duty demanded: Ii is desirable that the demand is

_ quantified in the SCN, however if due to some genuine grounds it is not possible

to quantify the short levy at the time of issue of SCN, the SCN would not be
considered as invalid. It would still be desirable that the principles and manner |

/_%mputing the amounts due from the noticee are clearly laid down in this part
b3
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a8 SCN. In the case of Gwalior Rayon Mfy. (Wvg.) Co. Vs .UOL 1982 (010} ELT
B.'% ), the Madhya Pradesh High Court at Jabalpur affirms the same

o

' g:;._;.;b;p’osf‘i’g that merely because necessary particulars have not been stated in the

f fduse notice, it could not be a valid ground for quashing the notice,
p_i:%sﬂ? it is open to the petitioner to seek further particulars, if any, that may be

Ty [/
@j@e/ees ary for it to show cause if the same is deficient.”




S. As per section 70 of the Finance Act 1994, every person liable to
pay service tax is required to himself assess the tax due on the services
provided/received by him and thereafter furnish a return to the Jjurisdictional
Superintendent of Service Tax by disclosing wholly & truly all material facts in
their service tax returns (ST-3returns). The form, manner and frequency of
return are prescribed under Rule 7 of the Service Tax Rules, 1994, In this case,
it appears that the said service provider has not assessed the tax dues
properly, on the services received by him, as discussed above, and failed to file
correct ST-3 Returns thereby violated the provisions of Section 70(1) of the act
read with Rule 7 of the Service Tax Rules, 1994.

6. As per Section 75 ibid, every person liable to pay the tax in
accordance with the provisions of Section 68 ibid, or rules made there under,
who fails to credit the tax or any part thereof to the account of the Central
Government within the prescribed period is liable to pay the interest at the
applicable rate of interest. Since the service provider has failed to pay their
Service Tax liabilities in the prescribed time limit, they are liable to pay the said
amount along with interest. Thus, the said Service Tax is required to be
recovered from the noticee along with interest under Section 750f the Finance

Act, 1994,

7. Now in view of above, it appeared that the Assessee has
contravened the provisions of Section 68 of the Finance Act, 1994 read with
Rule 6 of Service tax Rules, 1994 in as much as they failed to pay/ short paid/
deposit Service Tax to the extent of Rs. 19845696/-, by declaring less value in
their ST-3 Returns vis-a-vis their ITR/ Form 26AS, in such manner and within
such period prescribed in respect of taxable services received /provided by
them; Section 70 of Finance Act 1994 in as much they failed to properly assess
their service tax liability under Rule 2(1)(d) of Service Tax Rules, 1994,

8. It has been noticed that at no point of time, the Assessee has
disclosed or intimated to the Department regarding receipt/providing of Service
of the differential value, that has come to the notice of the Department only
after going through the third party CBDT data generated for the Financial Year
2015-16 and 2016-17. The Government has from the very beginning placed full
trust on the service providers and accordingly measures like self-assessment
etc, based on mutual trust and confidence are in place. From the evidences, it
appears that the said assessee has knowingly suppressed the facts regarding
receipt of/providing of services by them worth the differential value as can be
seen in the table hereinabove and thereby not paid / short paid/ not deposited
Service Tax thereof to the extent of Rs. 1,98,45,696/ -

9. It further appeared that the above act of omission on the part of

th"gi ﬂﬂqﬁseas&e resulted into non-payment of Service tax on account of
SIS AT Ay . - - . .

/&upgr%sf@n@ material facts and contravention of provisions of Finance Act,

G LB g \ .
/ QIQQQQ%%%\H%I nt to’ evade payment of Service tax to the extent mentioned
\%@{eihglg}/e;f JHence, the same appears to be recoverable from them under the

\\Plf'??;"’i,;ﬁi;?ﬂ?:?g’éedion 73(1) of the Finance Act, 1994 by invoking extended
periedyyeff time, along with Interest thereof at appropriate rate under the
provisions of Section 75 of the Finance Act, 1994. Since the above act of
omission on the part of the Assessee constitute offence of the nature specified

under Section 78 of the Finance Act, 1994, it appears that the Assessee has



rendered themselves liable for penalty under Section 78 of the Finance Act,
1994,

10. The said assessee was given opportunity to appear for pre show
cause consultation. The pre show cause consultation was fixed on 22.04.2021
but the said assessee did not appear for the same.

11. Therefore, Show Cause Notice dated 23.04.2021 was issized to
M/s.Utsav Ajay Patel called upon to show cause as to why:

(i) The demand for Service tax to the extent of Rs.1,98,45,696/- short
paid /not paid by them in F.Y. 2015-16 and 2016-17, should not
be confirmed and recovered from them under the provisions of
Section 73 of the Finance Act, 1994,

(i) Interest at the appropriate rate should not be recovered from them
under the provisions of Section 75 of the Finance Act, 1994;

(iliy Penalty should not be imposed upon them under the provisions of
Section 78 of the Finance Act, 1924.

(ivy Penalty under Section 77(2) of the Finance Act, 1994 should not be
imposed on them for the failure to assess their correct Service Tax
liability’ and failed to file correct Service Tax Returns, as required
under Section 70 of the Finance Act, 1994 read with Rule 7 of the
Service Tax Rules, 1994.

DEFENCE REPLY

12. In response to Show Cause Notice No.STC/15-1 15/0A/2021 dated
23.04.2021, the assessee has filed reply dated Nil received on 07.06.2021
wherein it was stated that a search was conducted by DGGI in their premises
and documents were taken away by them for detailed verification. They further
stated that tax, interest and penalty for the FY 2015-16 was already paid by
them and some tax for the FY 2016-17 also paid by them. No further reply has
been received from them in this regard.

PERSONEL HEARING

13. Personal Hearing in this case has been granted to the assessee on
04.05.2022, 23.06.2022, 09.11.2022, 18.04.2023, 10.08.2023, 08.09.2023 and
25.09.2023. However neither the assessee not the authorised representative
attended for P.H. On verification with the data of Postal Department, it was
noticed that the P.H. Notices were duly delivered in their premises however the
assessee did not turned up for P.H. deliberately, therefore I proceed with the
adjudication process with the available records.

DISCUSSION AND FINDINGS

14. The proceedings under the provisions of the Finance Act, 1994 and
les 1994 framed there under are saved by Section 174(2) of the

- --{~
avallaple"’op‘P ecord. It was noticed that seven opportunities of personal
fe given to the said assessee, however, they have not availed the



same to defend their case. They have not filed any proper reply to SCN in this
regard. Therefore, I am proceeding to decide the case ex-parte based upon the
records available with this office.

16. In this connection, I find that Hon’ble Supreme Court, High Courts
and Tribunals, in several judgments/decision, have held that ex-parte decision
will not amount to violation of principles of Natural Justice, when sufficient
opportunities for personal hearing have been given for defending the case.

In support of the same, I rely upon the following judgments/orders as under:-

a) Hon’ble High Court of Kerala in the case of UNITED OIL MILLS Vs,
OLLECTOR OF CUSTOMS & C. EX., COCHIN reported in 2000 (124)
E.L.T. 53 (Ker.), has observed that;

“Natural justice - Petitioner given full opportunity before Collector to
produce all evidence on which he intends to rely but petitioner not prayed
SJor any opportunity to adduce further evidence - Principles of natural

Jjustice not violated.
(Emphasis Supplied)”

b} Hon’ble High Court of Calcutta in the case of KUMAR JAGDISH
CH. SINHA Vs. COLLECTOR OF CENTRAL EXCISE, CALCUTTA reported
in 2000 (124) E.L.T. 118 (Cal\) in Civil Rule No. 128 (W) of 1961, deciding
on 13-9-1963, has observed that;

“Natural justice - Show cause notice - Hearing - Demand - Principles of
natural justice not violated when, before making the levy under Rule 9 of
Central Excise Rules, 1944, the assessee was issued a show cause notice,
his reply considered, and he was also given a personal hearing in support
of his reply - Section 33 of Central Excises & Salt Act, 1944. - It has been
established both in England and in India fvide N.P.T. Co. v. N.S.T. Co.
(1957) S.C.R. 98 (106)], that there is no universal code of natural justice
and that the nature of hearing required would depend, inter alia, upon the
provisions of the statute and the rules made thereunder which govern the
constitution of a particular body. It has also been established that where
the relevant statute is silent, what is required is a minimal level of hearing,
namely, that the statutory authority must ‘act in good faith and fairly
listen to both sides’ [Board of Education v. Rice, (1911) A.C. 179] and,
“deal with the question referred to them without bias, and give to each of
the parties the opportunity of adequately presenting the case” [Local Gout.

Board v. Arlidge, (1915} A.C. 120 (132)]. [para 16]
(Emphasis supplied)”

(c) Hon'’ble High Court of Delhi in the case of SAKETH INDIA
LIMITED Vs. UNION OF INDIA reported in 2002 (143) E.L.T. 274 (Del.).,
~ e Saln

as observed that:
A L '.',GSLAH&E-
& it N5
&f?‘é—‘ «é"“ ¢ -.:lia I justice - Ex parte order by DGFT - EXIM Policy - Proper
!: Rf\“*"c’“,; nity given to appellant to reply to show cause notice issued by
. . o

© 5. xsAddly DGFT and to make oral submissions, if any, but opportunity not
%«a sapdiléd by appellant - Principles of natural Justice not violated by
2 bebladitional DGFT in passing ex parte order - Para 2.8(c) of Export-Import
Policy 1992-97 - Section 5 of Foreign Trade (Development and Regulation)

Act, 1992, '
' . (Emphasis Supplied)”

(d) The Hom’ble CESTAT, Mumbai in the case of GOPINATH CHEM




TECH. LTD Vs. COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD-II
reported in 2004 (171) E.L.T. 412 (Tri. - Mumbai), has observed that;

“Natural justice - Personal hearing fixed by lower authorities but not
attended by appellant and reasons for not attending also not explained -
Appellant cannot now demand another Hearing - Principles of natural

Jjustice not violated. [para 5]
(Emphasis Supplied)”

(e) The Hon’ble Supreme court in the case of F.N. ROY Versus
COLLECTOR OF CUSTOMS, CALCUTTA AND OTHERS reported in 1983
(13) E.L.T. 1296 (S.C.)., has observed as under: :

“Natural justice — Opportunity of personal hearing not availed of—Effect
— Confiscation order cannot be held mala fide if passed without hearing.

- If the petitioner was given an opportunity of being heard before the
confiscation order but did not avail of,. it was not open for him to contend
subsequently that he was not given an opportunity of personal hearing

before an order was passed. [para 28]
(Emphasis Supplied)”

) The Hon’ble Supreme Court in the matter of JETHMAL Versus
UNION OF INDIA reported in 1999 (110) E.L.T. 379 (S.C.), has observed
as under;

«7  Our attention was also drawn to a recent decision of this Court in
A.K. Kripak v. Union of India - 1969 (2) SCC 340, where some of the rules
of natural justice were formulated in Paragraph 20 of the judgment. One of
these is the well known principle of audi alteram partem and it was
argued that an ex parte hearing without notice violated this rule. In our
opinion this rule can have no application to the facts of this case where the
appellant was asked not only to send a written reply but to inform the
Collector whether he wished to be heard in person or through a
representative. If no reply was given or no intimation was sent to the
Collector that a personal hearing was desired, the Collector would be
justified in thinking that the persons notified did not desire to appear
before him when the case was to be considered and could not be blamed if
he were to proceed on the material before him on the basis of the
allegations in the show cause notice. Clearly he could not compel
appearance before him and ging a further notice in a case like this that
the matter would be dealt with on a certain day would be an ideal

formality.”

17. I observe that after introduction of new system of taxation of
services in negative list regime w.e.f. 01.07.2012, any activity carried out by a
person for another person for a consideration is taxable service except those
services specified in the negative list or exempt list by virtue of mega exemption
notification or covered under exclusion clauses provided under the meaning of
“_/ejvfge?_ 2s, per Section 65B(44) of Finance Act, 1944. The term “Service” has
gigchff&%fmé%}under Section 65B (44) of the Finance Act, 1994 (‘Act’) as under:
f';&c(??/.,"i. ::%) e ’

{‘*’tgs;en)&fcj’ means any activity carried out by a person for another for

ation, and includes a declared service”

the Act as under:




“taxable service” means any service on whlch service tax is leviable under
section 66B

Section 66B provides for levy of service tax, which reads as under:
SECTION [66B. Charge of service tax on and after Finance Act, 2012. —
There shall be levied a tax (hereinafter referred to as the service tax) at the
rate of [fourteen per cent.] on the value of all services, other than those
services specified in the negative list, provided or agreed to be provided in
the taxable territory by one person to another and collected in such
manner as may be prescribed.

18. I find that prior to 01.07.2012 i.e. before introduction of a new
system of taxation of services, the tax was levied on services of specified
description only, as provided under Section 66 (in force at the material time) of
the Act. In other words, the service tax was levied on services of specific
description provided under the statute. The new taxation systern of services
had widened the scope of levy of tax on services without specific description of
service. Accordingly, any activity carried out by a person for another person in
lieu of the consideration is “service” and is liable to service tax unless it is
covered under negative list of services or exempt services under mega
exemption notification or covered under exclusion clauses of “service”.

19. As per the SCN, the said assessee is registered with department
and is having the Reg. No. BDXPP2031HSDOO1 and are engaged in providing
taxable services without paying any service tax and filing the required ST 3
Returns for the period under reference. As per the facts of the case, in order
to verify whether the said noticee have discharged their Service Tax liability
properly, the said assessee was given opportunity to appear for pre show cause
notice consultation which was fixed on 22.04.2021, but the assessee did not
turned up for the same. I further find that after issuance of SCN dated
23.04.2021, the assessee has not filed any proper reply to SCN within 30 days
as required in the SCN.  The assessee has filed reply dated Nil received on
07.06.2021 wherein it was stated that a search was conducted by DGGI in
their premises and documents were taken away by them for detailed
verification. They further stated that tax, interest and penalty for the FY 2015-
16 was already paid by them and some tax for the FY 2016-17 also paid by
them. No further reply has been received from them in this regard. I further
find that seven opportunities have been given to the assessee, however the
assessee o did not turned up for the P.H given on specified dates even though
the P.H letters were delivered to them as per the information received from
Postal authorities. Further, the said assessee neither submitted any details
/documents explaining such difference nor responded to the letters in any
manne‘{:‘“ s\f SCN, the said assessee has not filed ST-3 returns for the SCN

p%’]_gdﬁn ,
\

/ s‘%ﬁd*\ \I’h“&w instant case, the Service tax payable of Rs.1,98,45,696/- is
a:rmved*l at fon 1'c e basis of value difference between value of services from
KFR/Z,E}J;&S a.gd Gross value in STR for the F.Y.2015-16 is Rs.5,14,21,237/- &

fo \\@&9@‘1.6/17 is Rs.5,25,97,446/-. By considering the said amount as
taxable income, the service tax liability of Rs. 1,98,45,696 /- 1is calculated as

tabulated supra.



21. A taxable person is required to provide information/documents to
the department as and when required. However, in this case the assessee failed -
to furnish/provide the required documents in support of their claim to prove
that they are not liable to service tax being the service tax provider. Even
during the course of personnel hearing also the assessee failed to submit any
documents proving that they are eligible for exemption from payment of service
tax or abetment of value for the purpose of calculating service tax liability. In
view of the above facts, it is proved that the assessee may not have the data of
the service receivers or they might have been try to avoid furnishing the details
which may have lead to proof that the service provider is liable to pays service
tax.

22. Further, they had not claimed any exemption for the said charges
collected and provisions of the ‘taxable services’ during the aforesaid period
nor did they have sought any specific clarification from the jurisdictional
Service Tax assessing authorities regarding the applicability of Service Tax on
the services of the same covering the period of this notice. In view of the
specific omissions and commissions as elaborated earlier, it is apparent that
the assessee had deliberately suppressed the facts of provision of the Taxable
Service in the ST-3 Returns during the relevant period. Consequently, this
amounts to mis-declaration and wilful suppression of facts with the deliberate
intent to evade payment of Service Tax. :

23. I further find that M/s.Utsav Ajay Patel had contravened the
various provisions of Chapter V of the Finance Act, 1994 and the Service Tax
Rules, 1994 with ihtent to evade payment of Service Tax in respect of “taxable
Services” as defined under the provisions of Section 65B (51) of Finance Act,
1994, provided by them to their various service receivers during the period FY
2015-16 & FY 2016-17:

24. All the above acts of contravention of the various provisions of the
Finance Act, 1994, as amended from time to time, and Rules framed there
under, on the part of the assessee has been committed by way of suppression
of facts with an intent to evade payment of service tax and, therefore, the said
service tax not paid is required to be demanded and recovered from them
under the proviso to Section 73 (1) of the Finance Act, 1994, as amended from
time to time, by invoking extended. period of five years along with applicable
interest. All these acts of contravention of the provisions of Section 67, 68 & 70
of the Finance Act, 1994, as amended from time to time read with Rules 6 and
7 of the erstwhile Service Tax Rules, 1994 on part of assessee have rendered
them for penal action under the provisions of Section 78 of the Finance Act,
1994, as amended from time to time.

25. Further, as per Section 75 ibid, every person liable to pay-the tax
in accordance with the provisions of Section 68 ibid, or rules made there

#long with interest. Thus, the said Service Tax is required to be
from the assessee along with interest under Section 75 of the




26, All above acts of contravention constitute an offence of the nature
as described under the provision of Section 77 of the Act, rendering themselves
liable to penalty under Section 77 of the Finance Act, 1994, for failure to
provide documents/details for further verification in a manner as provided
under Section 77 of the Service Tax Rules, 1994

27. As far as imposition of penalty u/s.78 of Finance Act, 1994 is
concerned, -on perusal of the facts of the case and in view of the above
discussion, I find that this is a fit case to levy penalty under section 78 of
fiancé Act, 1994 as they failed to pay the correct duty with the intend to evade
the same. It is also a fact that they had deliberately not shown in their ST-3
Returns, the actual service provision rendered by them and service tax involved
thereon, with intent to evade the proper payment of service tax on its due date,
but on verification of data received from CBDT these facts would have not come
to light. They have never informed the Service Tax department about the actual
provision of taxable services so provided by them to their service recipients
during the relevant time and they have also not shown the aforesaid actual
provision of taxable service provided them, in respective ST-3 returns filed by
them at the relevant period. The assessee have thus, wilifully suppressed the
actual provision of taxable service provided by them with an intent to evade the
Service Tax. It, thus, found that the assessee, as a service provider,
deliberately suppressed the actual provision of the taxable services provided by
them, from the Jurisdictional Service Tax Authority and failed to determine and
pay the due Service Tax with an intention to evade payment of Service Tax in
contravention of the various provisions of the Finance Act, 1994 and Rules
made thereunder, as discussed hereinabove. Hence I find that this is a fit case
to impose penalty u/s.78 of Finance Act,1994.

28. In view of facts stated hereinabove, the value of Services
mentioned/declared. in ITR/Form 26AS for Financial Year F.Y. 2015-16 &
2016-17 is considered as taxable Value of Services provided and since the said
assessee has not provided any details/data and the reasons for non-payment of
service tax, therefore, the exact Service Tax liability cannot be adjudged.
Therefore, for calculation and demand of the Service Tax under this notice, the
value of services declared/mentioned in Form 26AS filed by the assessee has
been considered for non-payment of total service tax, which comes to Rs.
1,98,45,696/- including cess for Financial Year F.Y. 2015-16 & 2016-17.

29. Further the onus is on the assessee to provethat they are eligible
for any exemption Notification. In this connection the Hon”ble Supreme Court
of India in the case of Commissioner of Central Excise New Delhi Vs. Hari
Chand Shri Gopal reported in 2010(260) ELT 3 (sc) clarified that the person
é{cﬁ%ﬁ'ﬁ@e\x\:ﬂpﬁon or concession has to establish that he is entitled to that
A; “qua"r@"_ia T {L,, concession. The relevant portion of the order is reproduced as
Frall 33" |
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37’1@1%@;@6{;.9?1 that he is entitled to that exemption or concession. A provision
Provicing for an exemption, concession or exception, as the case may be, has to

be construed strictly with certain exceptions depending upon the settings on
which the provision has been placed in the Statute and the object and purpose to
be achieved. If exemption is available on complying with certain conditions, the
conditions have to be complied with. The mandatory requirements of those
conditions must be obeyed or fulfilled exactly, though at times, some latitude can
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be shown, if there is a failure to comply with some requirements which are
directory in nature, the non-compliance of which would not affect the essence or
substance of the notification granting exemption. In Novopan Indian Ltd. (siipray,
this Court held that a person, invoking an exception or exemption provisions, to
relieve him of tax liability must establish clearly that he is covered by the said
provisions and, in case of doubt or ambiguity, the benefit of it must go to the
State. A Constitution Bench of this Court in Hansraj Gordhandas v. H.H. Dave -
(1996) 2 SCR 253, held that such a notification has to be interpreted in the light
of the words employed by it and not on any other basis. This was so held in the
context of the principle that in a taxing statute, there is no room for any
intendment, that regard must be had to the clear meaning of the words and that
the matter should be governed wholly by the language of the notification, i.e., by
the plain terms of the exemption.” . Here in the instant case the assessee failed
to prove that they are eligible for the exemption Notifications.

30. The government has from the very beginning placed full trust on
the service tax assessee so far as service tax is concerned and accordingly
measures like self-assessments etc., based on mutual trust and confidence are
in place. All these operate on the basis of honesty of the service tax assessee;
therefore, the governing statutory provisions create an absolute liability, when
any provision is contravened or there is a breach of trust, on the part of service
tax assessee, no matter how innocently. From the information/data received
from CBDT, it appeared that the assessee has not discharged service tax
liability in spite of declaring before Income Tax Department. Non-payment of
service tax is utter disregard to the requirements of law and the breach of trust
deposed on them which is outright actof defiance of law by way of
suppression, concealment & non-furnishing value of taxable service with intent
to evade payment of service tax. All the above facts of contravention on the part
of the service provider have been committed with an intention to evade the
payment of service tax by suppressing the facts. Therefore, service tax of Rs.
1,08,45,696/- not paid by the assessee worked out in Tables supra for
financial Year F.Y. 2015-16 & 2016-17 is required to be recovered from them
under Section 73 (1) of Finance Act, 1994 by invoking extended period of five
years under the proviso to Section 73(1) of the Finance Act, 1994.

31. Various Courts including the Apex Court havé clearly laid down
the principle that tax liability is a civil obligation and therefore, the intent to
evade payment of tax cannot be established by peering into the minds of the
tax payer, but has to be established through evaluation of tax behaviour. The
said assessee deliberately not supplied their documents, the actual service
provisions rendered by them and service tax involved thereon, with intent to
evade the proper payment of service tax on its due date, but only after going
through the CBDT data these facts would have come to light. The said assessee
himself admits in their reply to SCN that they were provided various services.
Moreover, the Hon’ble apex court in the case of Rajasthan Spinning and
Weaving Mills / High Court of Gujarat at Ahmedabad in Tax Appeal No. 338 of
2009 in the case of Commissioner of Central Excise, Surat-I Vs. Neminath
r;ig Pvt. Ltd. dated 22.04.2010 has made the following observations

d; nipplicability of the extended period in different situations.
B

A plain reading of sub-section (1) of section 11A of the Act indicates
he provision is applicable in a case where any duty of excise has
hbr not been levied/paid or has been short levied/short paid, or wrongly
nded, regardless of the fact that such non-levy ete. is on the basis of
any approval, acceptance or assessment relating to the rate of duty or
valuation under any of the provisions of the Act or Rules thereunder and at
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that stage it would be open to the Central Excise Officer, in exercise of his
discretion to serve the show cause notice on the person chargeable to such
duty within one year from the relevant date.

12. The Proviso under the said sub-section stipulates that in case of such
non-levy, etc. of duty which is by reason of fraud, collusion, or any mis -
statement or suppression of facts, or contravention of any provisions of the
Act or the rules made there under, the provisions of sub-section (1) of
section 11A of the Act shall have effect as if the words one year have been
substituted by the words five years.

13. The Explanation which follows stipulates that where service of notice
has been stayed by an order of a Court, the period of such stay shall be
excluded from computing the aforesaid period of one year or five years, as
the case may be.

14. Thus the scheme that unfolds is that in case of non-levy where there is
no fraud, collusion, etc., it is open to the Central Excise Officer to issue a
show cause notice for recovery of duty of excise which has not been levied,
etc. The show cause notice for recovery has to be served within one year
Jrom the relevant date. However, where fraud, collusion, etc., stands
established the period within which the show cause notice has to be
served stands enlarged by substitution of the words one year by the
words five years. In other words the show cause notice for recovery of
such duty of excise not levied etc., can be served within five years from the
relevant date.

15. To put it differently, the proviso merely provides for a situation where
under the provisions of sub-section (1) are recast by the legislature itself
extending the period within which the show cause notice for recovery of
duty of excise not levied etc. gets enlarged. This position becomes clear
when one reads the Explanation in the said sub-section which only says
that the period stated as to service of notice shall be excluded in computing
the aforesaid period of one year or five years as the case may be.

16. The termini from which the period of one year or five years has to be
computed is the relevant date which has been defined in sub-section (3)(ii)
of section 11A of the Act. A plain reading of the said definition shows that
the concept of knowledge by the departmental authority is entirely absent,
Hence, if one imports such concept in sub-section (1) of section 11A of the
Act or the proviso thereunder it would tantamount to rewriting the
statutory provision and no canon of interpretation permits such an exercise
by any Court. If it is not open to the superior court to either add or
substitute words in a statute such right cannot be available to a statutory

Tribunal.

17. The proviso cannot be read to mean that because there is knowledge
s wﬁ‘e_*av% pression. which stands established disappears. Similarly the
7o -yconcept of reasonable period of limitation which is sought to be read into
£ Cihe. p;{ov ion by some of the orders of the Tribunal also cannot be
5 X gerrmt;ted in law when the statute itself has provided for a fixed period of
L., Umitation,) It is equally well settled that it is not open to the Court while
\ ) nreading g provision to either rewrite the period of limitation or curtail the

" ipresciibed period of limitation.

18. The Proviso comes into play only when suppression etc. is established
or stands admitted. It would differ from a case where fraud, etc. are
merely alleged and are disputed by an assessee. Hence, by no stretch of
imagination the concept of knowledge can be read into the provisions
because that would tantamount to rendering the defined term relevant
date nugatory and such an interpretation is not permissible.
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19. The language employed in the proviso to sub-section (1} of section 11A,
is clear and unambiguous and makes it abundantly clear that moment
there is non-levy or short levy etc. of central excise duty with intention to
evade payment of duty for any of the reasons specified thereunder , the
proviso would come into operation and the period of limitation would stand
extended from one year to five years. This is the only requirement of the
provision. Once it is found that the ingredients of the proviso are satisfied,
all that has to be seen as to what is the relevant date and as to whether
the show cause notice has been served within a period of five years
therefrom. :

20. Thus, what has been prescribed under the statute is that upon the

reasons stipulated under the proviso being satisfied, the period of
limitation for service of show cause notice under sub-section (1) of section

11A, stands extended to five years from the relevant date. The period

cannot by reason of any decision of a Court or even by subordinate

legislation be either curtailed or enhanced. In the present case as well as

in the decisions on which reliance has been placed by the learned

advocate for the respondent, the Tribunal has introduced a novel concept

of date of knowledge and has imported into the proviso a new period of
limitation of six months from the date of knowledge. The reasoning

appears to be that once knowledge has been acquired by the department

there is no suppression and as such the ordinary statutory period of
limitation prescribed under sub-section (1) of section 11A would be
applicable. However, such reasoning appears to be fallacious in as much

as once the suppression is admitted, merely because the department

acquires knowledge of the irregularities the suppression would not be
obliterated. '

21. It may be noticed that where the statute does not prescribe a period of
limitation, the Apex Court as well as this Court have imported the concept
of reasonable period and have held that where the statute does not
provide for a period of limitation, action has to be taken within a
reasonable time. However, in a case like the present one, where the
statute itself prescribes a period of limitation the guestion of importing the
concept of reasonable period does not arise at all as that would mean that
the Court is substituting the period of limitation prescribed by the
legislature, which is not permissible in law.

22. The Apex Court in the case of Rajasthan Spinning and Weaving Mills
(supra) has held thus : _

"From sub-section 1 read with its proviso it is clear that in case the short
payment, nonpayment, erroneous refund of duty is unintended and not
attributable to fraud, collusion or any willful mis -statement or suppression
of facts, or contravention of any of the provisions of the Act or of the rules
made under it with intent to evade payment of duty then the Revenue can
give notice for recovery of the duty to the person in default within one year
from the relevant date (defined in sub-section 3). In other words, in the
absence of any element of deception or malpractice the recovery of duty
can only be for a period not exceeding one year. But in case the non-
payment etc. of duty is intentional and by adopting any means as
indicated in the proviso then the period of notice and a priory the period for
abhich duty can be demanded gets extended to five years.”

e
%%@;ﬁ% This decision would be applicable on all fours to the facts of the
L= ot %\;.j}n’giprggf,se t case, viz. when non-payment etc. of duty is intentional and by
A hf%;ﬁa@épt ng any of the means indicated in the proviso, then the period of
\ ‘“‘-‘:‘?b‘”-:c\-%ﬁgi%e gets extended to five years.”

D T S

P
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In view of the above facts, the extended period is correctly invoked while
issuing this Show Cause Notice

32. On perusal of relevant paras of the SCN, I find that the levy of
service tax for FY 2017-18 (upto June 2017), which was not ascertainable at
the time of issuance of the subject SCN, if the same was to be disclosed by the
Income Tax department or any other source/agencies, against the said
assessee, action was to be initiated against assessee under the proviso to
Section 73(1) of the Finance Act, 1994 read with Para 2.8 of the Master
Circular No. 1053/02/2017—CX dated 10.03.2017 and the service tax liability
was to be recoverable from the assessee accordingly. I, however, do not find
any charges levelled for demand for FY 2017-18 (upto June 2017) in charging
part of the SCN. On perusal of SCN, I further find that the SCN has not
questioned the taxability on any income other than the value difference in ITR
& STR/TDS & STR (whichever is higher). I, therefore, refrain from discussing
the taxability on other income other than the said income.

34. In view of the above facts and findings, [ pass the following order.
ORDER

1. I confirm the demand of Service Tax of Rs. 1,98,45,696/- (including cess)
(Rupees One Crore Ninety Eight Lakh Forty Five Thousand Six Hundred
Ninety Six only), which was not paid/short paid during the Financial
Years 2015-16 & 2016-17 as per Table supra and order to recover
from them under proviso to Sub-section (1) of Section 73 of Finance
Act, 1994,

2. I confirm the demand of Interest at the appropriate rate and order to
recover from them for the period of delay of payment of service tax
mentioned at (i) above under Section 75 of the Finance Act, 1994;

3. I impose penalty of Rs.10,000/- (Rupees Ten Thousand only) on
M/s. Utsav Ajay Patel under Section 77(2) of the Finance Act,

1994 as discussed.

4. I impose Penalty of Rs. 1,98,45,696/- ( including cess} {(Rupees One
Crore Ninety Eight Lakh Forty Five Thousand Six Hundred Ninety Six
4ﬁ&t@ﬁly Junder Section 78 of the Finance Act, 1994, as amended on M/s.
Ué;ésa;(A}ax Patel. I further order that in terms of Section 78 (1) of
g -‘-f‘:\_Fllna*nce Act, 1994 if M/s. Utsav Ajay Patel  pays the amount
3%‘:. fﬁSemcé Tax as determined at Sl. No. (1) above and interest
g E)ayable /thereon at (2) above within thirty days of the date of
N \cormm:(mcatmn of this order, the amount of penalty liable to be
paid by M/s. Utsav Ajay Patel = shall be twenty-five per cent of the
penalty imposed subject to the condition that such reduced

penalty is also paid within the period so specified.




35. Accordingly the Show Cause Notice bearing F.No. STC/15-115/0A

/ 2021-22 dated 23.04.2021 is disposed off.
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F.No. STC/15-115/0A/2021-22

To

M/s.Utsav Ajay Patel,

4th Floor, Ratnajyoti Complex,
Nr.Sardar Patel Colony Char Rasta,

Stadium Road, Ahmedabad, Gujarat, 380014

Copy to:

2%
o (22
(LO SHD%J OR)

Joint Commissioner
Central GST & Central Excise
Ahmedabad North

Dt.

1. The Commissioner of CGST & C.Ex., Ahmedabad North.

2. The D.C/A.C, Central Excise & CGST, Division-VII, Ahmedabad North.

3. The Supdt, , C. Ex. & CGST, Range-l, Division-VII, Ahmedabad North
\/1./’TI‘he Supdt(system) CGST, Ahmedabad North for uploading on website.

5. Guard File







