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Brief Facts:

On the basis of a specific intelligence collected and developed by the

DGCEIL, Mumbai Zone to the effect that M/s. SKF India Ltd. having their corporate

- office at Mahatma Gandhi Memorial Buiiding, Netaji Subhash Road, Charni

Road, Mumbai -400002 (hereinafter referred to as 'M/s SKF') holding Central
Excise Registration No. AAACS0684HXDO16 as dealer are also engaged in
importation of ‘BEARINGs' and after import they are putting stickers showing
MRP, which amounts to manufacture but are not discharging proper central

excise duty, case was taken up by them for detailed investigation.

2, The preliminary investigation carried out by the DGCEI have revealed that
M/s SKF are having their units at Pune, Bangalore & Haridwar which are
engaged in manufacture of ‘Bearings’ (falling under Chapter 8482 of Central
Excise Tariff Act, 1985) and the same are being cleared on payment of Central
Excise duty by way of assessment under MRP (under Section 4A of the Central
Excise Act (CEA), 1944), to the retail market through their dealers for use in
automobiles and other purposes. However M/s. SKF, who are also engaged in
importation of ‘Bearings’ from Singapore & Europe at its Direct Customer
Delivery (DCD) hubs located at Panvel, Chennai, Delhi, Ahmedabad, Kolkata &
Bangalore are clearing the same on payment of duty under Section 4 of the
Central Excise Act, 1944, thus evading the Central Excise duty which is payable
under Section 4 A of the CEA, 1944,

3. On the basis of above intelligence, simultaneous searches were carried
out by the DGCEIL, Mumbai Zonal Unit on 5.10.2015 at the premises of corporate
office of M/s SKF India Limited as well as DCD Hub Panvel and DCD Hub
Ahmedabad. The searches revealed that after import, the ‘Bearings’ were labeled
with stickers containing MRP and other details at the premises of Direct
Customer Delivery (DCD) Ahmedabad hub situated at Zeeta Electrical Campus,
Survey No. 124 & 118P, Near Zydus Cadila, Chanchravadi Mataji Na Patia,
Sarkhej-Bhavla Road, Sanand, Changodar, Ahmedabad- 382213 [registered as
importer having Registration No. AAACSOG84HEINE? and .also as dealer having
Registration No.AAACSOE84HEDO6I under Central Excise Ahmedabad-I
Commissioneratef and cleared the same without giving intimation to the Central
Excise department and without discharging proper Central Excise duty though
said activity appears amounting to manufacture as per Section 2(f)(iii) of the
CEA,1944. M/s. SKF had not obtained Central Excise registration and also did not

discharge the Central Excise duty on such deemed manufactured products




(bearings) at the time of clearance from the factory.

4. During the search, the relevant records required for further investigation
were withdrawn from the Corporate office, Mumbai and from other places
searched by the DGCEI, under Panchnama dated 05.10.2015. Statements of
various officials of M/s. SKF, Shri Vrijendra Patwari, General Manager
(Taxation), Shri Chandramowli Srinivasan, Director (Finance) , Shri Vijay S. Apte,
the technical expert of M/s SKF (GM Engineering) & Shri Pranab Lasker (GM
Application Engineering) were recorded under Section 14 of the Central Excise

Act (CEA), 1944. The statements in brief are as under -

A. A Statement of Shri Vrijendra Patwari, General Manager (Taxation)
was recorded on 05.10.2015, wherein he stated that M/s SKF is into business of
manufacturing and trading of Bearings in India; that the company has
manufacturing plants at Pune, Bangalore and Haridwar; that trading of Bearing
includes import from affiliated companies of SKF group; that M/s SKF has
depots all across India and many such depots also deal in imported goods;
that the Bills of Entry of imported goods were / are filed by respective depots;
that the company procures imported bearing from its sister companies situated
outside India located in various countries. Shri Vrijendra Patwari further stated
that the types of bearing manufactured / imported by them are covered by the
Legal Metrology Act and accordingly they are bound to follow the rules and
regulations there under; that the imported bearings are received at their
depots with duly affixed labels of MRP / RSP as needed, that they did not do
any operation at depots; that sometimes depots received imported bearing
without affixing MRP / RSP on the products packages, in such circumstances,
M/s SKF at their depots undertake repacking / labeling and affixing MRP / RSP
on the product packages as per requirement of trade. He further stated that for
assessment of valuation of bearing manufactured in India, the Central
Excise duty was discharged on transaction value in respect of clearances
made from factory to OEM customers; however in respect of the clearances
made to distributors, the central excise duty was discharged on MRP basis,
under Section 4A of Central Excise Act, 1944. He further stated that during
importation of bearing 'M/s SKF discharged duty of Basic Customs duty, CVD &
SAD on transaction value in respect of all import consignments. On being
asked as to why M/s SKF adopted different mode of valuation for '‘Bearings’

manufactured in India and on importation from outside India for further sale to

distributors, Shri Vrijendra Patwari stated that the imported bearings were )
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cleared on transaction value for further sale to the distributors & were non-
automotive application bearings. Shri Patwari stated that M/s SKF at their
manufacturing units in India V\}E;S hanufacturing bearings both for industrial
(non-automotive) and automotive applications and Central Excise duty has
been discharged on the basis of MRP assessment in respect of both the
segments of sales made to distributors. In respect of imported bearings the
duty has been discharged on transaction value as the same was imported

for the purpose of trading.

B. A Statement of Shri Vijay S Apte, General Manager (Engineering)
of M/s SKF was recorded under Section 14 of Central Excise Act 1944 on
08.12.2015 wherein he deposed that he is responsible for handling industrial
market providing technical support to industrial OEMs for selection of bearing
arrangement, validation of bearing arrangement and providing all technical
support to industrial market customers, He deposed that there are varieties of
application where same bearing can be used and confirmed that the product
designation shown in column ‘Industrial Distributors' are used for various
industrial applications. He submitted the company wise list of bearing
requirements given by companies such as M/s JCB, Wirtgen, Volvo,
Schwing, Greaves Cotton, CAT and BEML, manufacturing the Industrial
Vehicles / off highway vehicles falling under chapter 8426 41 00, 8427,
8429& 8430 10 (RUD-11). Shri Apte vide his email dated 18.12.2015 (RUD-
12) submitted that there can be very high number of variants & sizes that
can be used based on capacity of the machines and make of the machines.
He also submitted the vehicle (off highway) wise bearing types which can be

used in the machines.

C. A statement of Shri Pranab Laskar, General Manager (Application
Engineering) of M/s SKF was recorded under Section 14 of Central Excise Act
1944 on 14.12.2015 wherein he deposed that he is looking after application
engineering segment for automotive market such as evaluation of various
applications. Shri Laskar also confirmed that some standard catalogue bearing
can be used for both industrial and automotive applications and can be used

for off highway vehicles, i.e. earthmovers, backhoe loader etc.

D.(I) In continuation to above investigation, a statement of Shri
Chandramowli Srinivasan, Director (Finance) of M/s SKF was recorded under

Section 14 of Central Excise Act, 1944 on 25.05.2016 wherein he deposed




that the above activity conducted by M/s SKF at their DCD hubs and DCs in
respect of imported bearings was limited to a very small proportion of products
where the printing and pasting of MRP labels was missing at the time of
import and therefore in order to comply with the provision of Legal
Metrology Act of having such information on all products in retail pack, they
were printing and pasting MRP labels. This activity advised to be stopped due
to requirement of complying with the provisions of Legal Metrology Act and
they have further tightened up the process of having these already printed
and affixed before the goods are dispatched to India so that this small
proportion was also eliminated. However on being asked about the above
activity conducted by M/s SKF India Ltd at their DCD Hubs and DC and their
implication under Central Excise provisions with reference to Section 2(f){iii)
of Central Excise Act, 1944, Section 4A of Central Excise Act, 1944 (5r.No.
108, 109 of MRP based assessment under Notification No. 49/2008 dated
24.12.2008 as amended by Notification No. 09/2010-CE (NT) dated
27.02.2010 & Notification No.19/2010-CE (NT) dated 29.04.2010) read with
Third Schedule to the Central Excise Act, 1944 (Sr. No. 100, 100A), Shri
Chandramowli gave evasive statement stating that in his opinion it was not
applicable to them in respect of such imported bearings as these bearings
were generic products having multiple applications and are not covered
specifically under sr. no. 100 and 100A of Third Schedule to the Central
Excise Act, 1944 and by Sr. no. 108, 109 of Appendix VI (MRP based

assessment).

(ii) Shri Chandramowli further stated that they imported bearings
from different manufacturing factories around the world through
international warehouses; when the products went from those factories to
the international warehouses, it was not known at that point of time
whether the bearings would be sold to industrial/ institutional consumers
or to industrial distributors. Since the packing of the bearings, whether
sold to industrial/ institutional consumers or to industrial distributors was
common, they affixed MRP on all the packages. He further stated that the
imported bearings, in retail pack, meant to be sold to industrial distributors

require RSP/MRP to be printed on the individual package.

(iii ) Shri Chandramowli ,on being asked whether M/s SKF India Ltd had
discharged the Countervailing Duty (CVD) on the basis of RSP/ MRP (sold to
industrial distributor) under Section 3(1) of Customs Tariff Act, 1975 at the I
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time of importation, replied that in respect of imported bearings M/s SKF
India Ltd. had not discharged the Countervailing Duty (CVD) on the basis of
RSP/ MRP (sold to industfféi d'i’stributor), at the time of importation.

However CVD was discharged on the basis of transaction value.

{iv) On being specifically asked as to why the valuation of domestically
manufactured bearings (sold to industrial distributors) was done by M/s SKF India
Ltd. under Section 4A of Central Excise Act, 1944 for discharging Central
Excise duty while the valuation for imported bearings (sold to industrial
distributors) was done on transaction value, as per Section 4 of Central
Excise Act, 1944, Shri Chandamowli Srinivasan stated that M/s SKF India Ltd.
manufactures bearings primarily for automotive applications; that when they sold
domestically produced bearings in retail pack, through automobile dealers,
they paid excise duty under Section 4A (MRP based) of Central Excise Act,
1944 because they were reasonably sure due to the channel of distribution
that these bearings would be used as parts and components of automobiles;
that the packing of bearing in retail pack was common between automobile
dealer and industrial distributors and since most of the sales happened
through different distribution centers across the country, therefore at the
point of dispatch from the factory they could not ascertain whether it would be
sold in automobile market or to industrial distributors and hence they discharged
Excise duty on MRP basis even when such bearings were finally sold to
industrial distributors; that in case of imported bearings, these were primarily
for industrial applications and not for automobile and off highway vehicles
and hence since these imported bearings, have multiple industrial
applications, the valuation for the same was done on the basis of transaction
value and CVD paid under Section 4 of Central Excise Act, 1944, He also stated
that in respect of the imported bearings sold in retail pack, MRP label is
mandatory under Legal Metrology Act; he accepted that the affixing of MRP
label, on individual packet of imported bearing, renders the product
marketable, however he has not accepted the fact of MRP based assessment and

taken shelter of statutory provisions of Legal Metrology Act.

5. The scrutiny of records withdrawn / seized from DCD Hub Panvel and
Corporate office Mumbai, and above statements recorded revealed that M/s
SKF are manufacturing bearings at their units situated at Pune, Bangalore,
Haridwar and have also been importing bearings from Europe and Singapore.

For distribution of imported as well as indigenous bearing, M/s SKF have 6 U




DCD's Hub (Direct Customer Delivery) loﬁated at Panvel, Chennai,
Ahmedabad, Delhi, Kolkata & Bangalore; and 13 DC's (Distribution
Centres) located at Haridwar, Ludhiana, Ghaziabad, Gurgaon, Delhi,
Ahmedabad, Chakan (Pune), Bangalore, Hosur, Chennai, Cochin, Jamshedpur
& Kolkata. The bearings manufactured / imported are further supplied to
various Automobile QEMs (Original Equipment Manufacturer), Industrial
OEMs & Industrial Distributors across the India. They have dealers’ network
throughout India to cater to the market. M/s. SKF have adopted two types of
assessment for valuation of products / bearing sold to distributors / dealers. The
bearings manufactured in India sold to distributors / dealers are assessed under
MRP valuation for payment of Central Excise duty; however the bearings
imported and sold to distributors/dealers are assessed under transaction value
at the time of importation and on further clearance without payment of duty
on dealers' invoice even after doing labeling of MRP sticker, which is deemed
manufacturing activity in terms of Section 2 (f} (iii) of Central Excise Act, 1944.
The bearing has various application, i.e, industrial, automobile, etc. As per
statement of the technical expert of M/s SKF, Shri Vijay S. Apte (GM Engineering)
& Shri Pranab Lasker (GM Application Engineering) the imported bearings have
various applications including automobile. Both the above technical experts
have submitted that the various types of bearings (with products designation)
are used in automobile and in off highway vehicles. The process of labeling of
MRP stickers on the individual packets of bearing with the help of MRP
printing machine at Ahmedabad DCD Hub appears amounting to manufacture.

Thus they are liable to pay the duty on MRP basis.

6. MRP based assessment is being resorted to vide entry no. 108, 109
of Notification No. 49/2008- C.Ex ( NT ) dated 24.12.2008 as amended by
Notification No. 09/2010-CE (NT) dated 27.02.2010 & Notification
No0.19/2010-CE (NT) dated 29.04.2010) read with Third Schedule to the
Central Excise Act, 1944 (Sr. No. 100, 100A), parts, components and
assemblies of automobiles; and parts, components and assemblies of
goods falling under 84264100,8427,8429 & 843010 (excavator,
earthmovers, dumper, etc. - off highway vehicles) falling under any
chapter heading will be subjected to assessment under Section 4A
(MRP) of Central Excise Act, 1944, in terms of Section 2 (f) (iii) of the
Central Excise Act, 1944.

7. The data of imported bearings, during last five years was called for )




O

LR HE . L

f«-:. \ \—p

from M/s SKF, which was submltted by M/s SKF on 06.11.2015, on
05.02.2016 and 14.06.2016. On perusa] of above data ,it is seen that
during the last five years, from August 2011 to September 2015, sale
of imported bearings was made under four categories of business
(iNAutomotive—OEM, (ii)Industrial Distributors, (iii)industrial OEM &
(iv)VSM—Automotive. Accordingly, 710 types of bearings were identified,
which were sold by the distributors of M/s.SKF in retail market intended
to be used for automobiles. M/s. SKF vide letter dated 14.6.2016 under
the signature of Sh. Chandramowli Srinivasan, confirmed that 230 types
of imported bearings are common to Automobiles OEM and Industrial
Distributor. On analysis of the data it was noticed that in addition to 710
types of bearings. 68 types of imported bearings were sold by the
distributors of M/s. SKF in retail market which could be used for
automobiles. M/s. SKF vide e-mail dated 09.08.2016 submitted &
confirmed that out of 68 types of bearings, 27 types of bearings which
can be used for automobiles purpose and sold by their distributors in
retail market. The bearings intended to be used for automohiles and off
highway vehicles, sold to industrial distributor attracts central excise duty
under MRP assessment. The printing of labels and affixing them on the
individual packets thereby declaring the MRP on the imported
bearings at DCD Hub Ahmedabad amounts to manufacture as per
Section 2(f)/iii) of the Central Excise Act, 1944 and this premises is also
required to obtain registration under Central Excise Act, 1944, as a
manufacturing unit. Thus as per the submission made by M/s. SKF, total
quantity of 694,24 067 numbers of bearings (valued at Rs.11,00,73,524/-
:MRP value abating @ 36% , works out to Rs 7,70,51,465/ ) manufactured by
M/s. SKF zt Zeeta Electrical Campus, Survey No.124 & 118P, Near Zydus
Cadila, Chanchravadi Mataji Na Patia, Sarkhej Bhavla Road, Sanand,
Changodar, Ahmedabhad to the industrial distributors and VSM automotive
segment during the period January, 2013 to September, 2015 was made
without pavment of duty. The duty liability on abated MRP value of
Rs.7,70,51,465/- works cut to Rs.95,56,582/- .

8. Therafore, M/s SKF India Limited Zeeta Electrical Campus, Survey No.
124 & 118P, Near Zydus Cadila, Chanchravadi Mataji Na Patia, Sarkliej-
Bhavla Road, Sanand, Changodar, Ahmedabad- 382213 (Noticee No. 1), Shri
Chandramovi Srinivasar, Director(Finance) (Noticee No. 2), and Shri Vrijendra

Patwari, Ce~erai Manager (Taxation) (Noticee No. 3), were called upon to show
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cause to the Commissioner, Central Excise, Ahmedabad-il Commissionerate,

having office at Custom House, Ashram Road, Navrangpura, Ahmedabad-

380009, within 30 days of receipt of this notice as to why:-

9.

®

(1)

(1)

(iv)

™)

(vi)

(vii)

The process of printing and affixing of MRP labels and
thereby declaring MRP on the individual packet of imported
bearing (which can be used in the automobiles & Oif highway
vehicles — excavator, earthmovers, dumper, etc) faliing under
Chapter 8482 of the first schedule of Centrai Excise Taiiff Act,
1985, should not be treated as amounting to manu/acture as
per Section 2(f)(iii) of CEA, 1944,

Central Excise duty amounting to Rs.95,56,582/- (Rs. Ninety
Five Lakh Fifty Six Thousand Five hundred Eighty Two
Only) (including Education Cess and Seccndary and Higher
Education Cess),on the goods manufactured and cleared by
them during the period from 1* January, 2013 to 30th
September, 2015 should not be paid by them under provisions
of Section 11A(4) [erstwhile proviso to Section 11A (1)] of the CEA,
1944,

Interest on the amount of duty payable as menticned at (ii}
above should not be recovered from them under Section 11
AA (erstwhile Section 11AB) of CEA, 1944.

Penalty should not be imposed on them under Section 11AC of

the CEA, 1944
Penalty under Rule 25 of CER, 2002 should not be imposed on

them.

the excisable goods valued at Rs.7,70,51,465/- cleared by M/s
SKF without payment of applicable Central Excise duty should not
be held liable for confiscation under Rule 25 of the CER, 2002
for the reasons stated in the foregoing paras.

the noticee at Sr. No. 2 & 3 were also called upon tc show cause to

the above mentioned adjudication authority as to why penalty

should not be imposed upon them under Rule 26 of CER, 2002.

Defence Reply:

In response to the above mentioned Show Cause Notice dated

06.09.2016, M/s SKF, Shri Chadramowli Srinivasan Director (Finance)

& Shri Vrijendra Patwari, G.M.(Taxation) vide their letter dated

27.10.2016, stated /nter alia that;

€9
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» The preducts impo ted by Company from Singapore were affixed with
label at the time of import in almost all cases. In extremely few cases, [abel
was affixed on products; Ti"h.n;c;rted from Singapore at our Distribution
Centre. The products imported from European countries did not have
label on packages ir: few of the consignments. The labels were affixed on
packages whenever products were intended to be sold in retail and
where the labels were not already affixed by the supplier. This is evident
from the stztement recorded from various persons during investigation.
Mrs. Reopa Tak stated that the company has been importing bearing
from Singapore. Europe (France, Italy, Sweden, Germany, Belgium, etc)
etc. The MRP is printed on almost all the packages contained in the
consignments imno-ted from Singapore. In case the consignments are
imported from Europe, few of the packages did not contain MRP.
Therefore, MRP was required to be printed on only those few packages
which de not contain MRP, wherever the goods are intended to be sold in
retail. Mr. Ravindra Kulkarni .also stated that the MRP label was affixed by
DCD coniy wher the packages do not have MRP. The department has raised
demands on all gnodis imported on various bills of entry. The company in
respect of impaorts f-2m Singapore did not affix any label containing MRP
on the packages in vast majority of the cases. The amount of demand

pertaining o goods imported from Singapore will be submitted at the

time of »ersonal rearing. The labels were already contained on the

package: imno-ted by the company. Therefore, no activity amounting to
manufacture of goads has been carried out by the company on such
packages. Hence denand to this extent is required to be set aside.

» MRP is zffived on 2 very limited quantity (not exceeding 1% of the total
goods imported) it is evident from the statement of Mr. Vrijendra
Patwari M-. Nirod Nath, Mr. Ravindra Kulkarni, Mrs.Roopa Tak, & Mr.
Changramow:i Srinisasn that in most of imported consignment the MRP
is pre-printed and ‘ixed at the time of import and when the MRP was not
preprintea ¢ the snic consignment at the time of importation, then only
the sarae wac affined at depot/warehouse of the company. It is
submittzd that ratic of the said imported product which does not contain
MRP labe: was w2 s crail in comparison with total imports of the company.
Therefors, the derr:nd of duty shall be restricted to consignments on
which 1abzl is atfives These statements were not disputed therefore the
facts strted the-e'n a2 correct.

# The mzrae of <37 hu‘ing the demand given in para 11 to 11.4 of the W
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show cause notice is highly exaggerated. In almos: a' casas, o aclivity
has been carried out in respect of goods imported som Zingapore.
The value of goods includes value of goods imgpo~ied trom Singapore
and sold in India. The demand in respect of these impc.ec goods is
required to be set aside. The label was affixed oniy =1 approaimately 1%
of the bearing imported. The value of goods in<'udes viiue ¢t goods
imported both from Europe & Singapore, having MRI" gre-printea at the
time of their importation. The demand in resaz.: ot these imported
goods is required to be set aside. These bearings are et predominantly
used in automobiles. Even the show cause notice in para 11i.2 uses the
words ‘imported bearings can be used for autorrcoiles’ Th2 demand
is raised on sale of bearings amounting to Rs. 45.95,52.535/- in respect
of bearing sold to off highway vehicles like for-klihs g« How tae amount
of Rs.‘49,96,82,955/— has been arrived at in the SCN ‘s not clear. As per
show cause notice this represent the amount cf Learings scid from
various DCD hubs across India. The detailed subsissios wil o2 rmade as
and when the information is provided to us.

The purpose of making amendment in 27-2-2010 i Notif.N0.2006-CE(NT)
dated 29.5.2006 is evident from the relevant paia of tie soeech of
Finance Minister. As per the speech, parts, comuornants arz not only
used in vehicle but are also used in earthmoving macninery lice 1oaders,
excavators etc. Thus parts and components are multpie use. Tre entry
No. 100 prior to 27-2- 2010 did not cover such parts anc components.
The parts and components with multiple use were ccvered only from 1-3-

201e6.

The bearings to fall under Sr. no 100 or Sr. 100A of the notfication must be
a part, component, or assemblies of either the vehiciz falimg under
Chapter 87, or goods falling under tariff item 8426.4100 or taritt headings
8427 and, 8429 or subheadings 8430.10. The bearings manufaciured by
the company are also used in the manufacture of motor vehicles.
However, the bearings manufactured by the company are geueric or
universal products like nut, bolts and screws. It is not identitied as a part
of vehicle. In other words, bearings can be useo in & wide range of
industrial applications and electrical products. The Sr. nc 100 erd 100A
covers only those parts, components, accessories or assemzlies which
are specific to the category of goods mentioned therein. Thus, 5. no 100

would cover only the part or components which ara identifiabie as parts %
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of vehizies coverec inder Chapte187 and would not extend to the
generic parts which can be used in a wide range of products,
including vehicles. "’he bearmgs imported by the company, which
are ccrimon to zu.cinobiles as well as other industrial application, will
not be covered by the Sr. No. 100 or 100A of the Third schedule. They
relied on following decisions:-

a) Insulation Eletrical (P) Lid. reported at (2008) 12 SCC 45

b) Union Carbide India Ltd- v. state of Andhra Pradesh (1995 Supp

{20 SCC 267)

The b=arings manufactured afe primarily meant for automotive
applications. There'o-e, the company has affixed MRP label on the
package: and dstenmined the value under section 4A. However, in
case of imnorted hoz ngs, majority of the bearings are not meant for
autometive indust-y. They are primarily for other use in various
industrizl anplicatiyns like textile machinery, industrial gearboxes,
electrizal mo*ars mazterial handling conveyors pumps etc. Therefore,
CVD is not paid 2esed on MRP,
The allecation *hat 112 company stopped the practice of affixing label only
after invastigation fiac commenced is erroneous. As mentioned above,
such pretice wzs beng carried out only in minor part of the total
imports. The cornnsny, therefore instructed the suppliers to ensure that
MRP 12 .ffixad o & ©-oducts, and hence the process is not carried out in
India. Triz has rot'in to do with investigation carried out by DGCEIL
Various pereonc in 1w statement recorded under section 14 as well as in
reply ©c <how cause notice, reiterate that affixation of label on the product
does ~:- amount t~ e process of manufacture under section 2(f(iit) of
Centrzl 2 erise Azt
Generiw oroducts a: not parts of Vehicle- they relied on case laws
Hon'ble “tigh Coarrt ot Kerala in the case of Paul Lzzar vs State of Kerala
reporf:u = (1877 1T STC 437; Tribunal decision in case of Hico products
Ltd, Borrnay v <eataotar of Central Excise, Bombay reported at 1983 (14)
ELT. 2203 ¢ CEGAT

Bearin:s predes’ o:ly used in automobile sector shall only be
considead a. ool components of vehicle.  The company in
Annextr:-1 gtiathzo 1o letter dated 14.6.2016 has only stated that
the prodcct i3 - -3ble of being sold to automobile OEM and
industi’z  clistr nute o The affidavit from technical person/customers/
market~n Gaciiore s in respect of bearing product no. 608-2RSH,




6202-27 to substantiate the fact that bearing: «-. zi2neric nitore and
are not meant only for use in automobile aif L. - wiel ot Tae time
of personal hearing. Statement of distributoss “zirct Lz «onsidered
as conclusive evidence of interpretation of sta.. iory provisions, The
statutory provisions need to be interpreted by app i oniizie tuinerity and
not by the dealers. Therefore, the statements » «istriutor- have no
effect and not binding on the company. Since t:2 show cau:e notice
heavily rely upon the statement of these persc:-. w+ reoues: Tor cross
examination of these persons. We request your guo ' serf 12 kir dly permit

calling of dealers whose statements wer: ecordes v Cross

examination during personal hearing.

No evidence has been laid down in the i w causs nodice 1o
substantiate that the product manufactured k. i e corapai:y m India
are not predominantly used for automobile guvricses. rursiber, no
evidence has been laid down to substani i titet mported
bearings are predominantly used for autc.:z:ile Thcretive, the
conclusion drawn in the show cause notice " 4. »nc Chanaramowli
Srinivasan gave patently wrong reasoning i adopiion of two
different method of assessment is totally erroneocus. As submitted
above, the product can be clarified as parts, coinp inienes crny when it is
predominantly used for automobile purpose. =1+ is suppa-ted by
various judgments referred above. Therefor: .criiusion diawn in
the show case notice that Shri Chandramowli S vasan gave patently
wrong reasoning is totally erroneous. It is w.bmitted that Shri
Chandramowli Srinivasan has given the cortzct s:atemient which is

supported by judicial interpretation.

Affixing of MRP label does not amount to  manufacture’, The
company rely on following judgment in the cive of WM/s viega Pro
(India) 2007(206) ELT 637 (Tr-Del), Hon'ble Selr .. 5" interne icnal Pyt
Ltd. 2003 (154) E.L.T. 520 (Th. - Del.)

Credit of CVD and SAD paid at the time ¢ npcrtatior shall be
allowed to the company. The company has impe:u:.. i=e consiiiments of
bearing from Singapore, Europe etc. and paid CVD & SAD at "2 time of
importation of goods. Assuming without admittinc that the nrocess of

=

labeling carried out by the company amoui.: to tms “i2zess of )
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manufactare, the czmoany wil!be.éh‘éit‘i‘ed to the credit of CVD and SAD
paid on such impcrted béaring's. Once duty has been confirmed, credit
of CVD and SAD w:il be available to the Company. The company relies
upon the faliowing 2 gments.

a. Formica India Division 1995 (77) E.L.T. 511 (S5.C)

b, F.M. Bags Vs CCE 1995 (75) ELT 171 (T)

c. Roache Prodirt 1995 (78) ELT 127
The Custom Authorities has already accepted the classification; since CVD
was paic on the trzrsaction value under Section 14(1) of CA, 1962 and
not on the PSP therefore, Excise Authorities cannot dispute the same at a
later stane especiat™: when the goods imported have not undergone any
change  Relance placed on case of Jay Industries s
Collector of Cer~trai Excise, Hyderabad reported at 1984 (16) ELT 462
(Trib.). '
Even if the nrocese carried out by the company amounts to
manufacture the zxcise duty is payable only on the bearing sold for
use as paris/components in the manufacture for vehicle. The bearing
used fo: th+ purpnse other than used in the manufacture of vehicle will not
amount 1o manutasiure and therefore the demand in the show cause
notice “» 1zq rired f¢ Le recomputed.
The partial dermz1d “or the period January 2013 to September 2014 is
time berrad 2¢ *ve - ~mnany had a bona fide belief that the process of activity
of affiy'r o MRF sticusrs on bearings imported by company would not
amount 2 manJfzcrure under Section 2(A)il) of the Central Excise Act, 1944,
It is an esizblshed v that the extended period of limitation cannot be

R

invoken mhers *die Y7 has bona-fide belief. Refiance is placed on following
judgme::«

1) Cosmic Dye Chimical Vs, Collector of Central Excise, Bombay

1907 751 £V 7

f
< \

i2

Ch
2 CCE e Chempi 2 Drug and Liniments 1989(40) ELT 276 (SC),
3) Pushpam Przovoceuticais company VS, CCE Bombay 1995 (78) ELT

OISO

Since tne issuc '» ve nrasent case relates to interpretation of the statute.
It is @ matter of ir-erpratation that whether the bearing imported by

compary ‘cai urdit 3r No. 100 & 100A of the Third schedule of the

Central t.iien 4c-, 1744, Extended period cannot be invoked. Relied on
followir 2 +det 510, - @
' it sota o o




a) M/s Shervani Indus. Syndicate 2009 (14: STR 4%& .7,
b) M/sITW India Ltd. 2009 {14) STR 826 (i}, the 7 - ¢
¢) M/s. Uniflex Cables Ltd 2011 (271) ELT 1e1 (ST

Penalty u/s 11AC can be levied anly wren ¢ ai. To0 Taly arises
on account of fraud, coilusion, willful ssta o w0 sap wssion of
facts etc. It is submitted that the company had a vona iide Lelief that
the process of sticking MRP stickers or cood: i .2 2 Jompany
does not amount to manufacture undes soctic~ . o 5y ©. @ Central
Excise Act, 1944, The same has been substa w22 2y "o various
submission made above. It nas ce2sn coa:stenis #od it <hen M/s
SKF has bona-fide belief that nz duty is sayabic - 2 oc 223 & should
be leviable on the same.
The company relies upon the foilowing _ucymet:
a) CCE Vs Chemphar Drugs & Liniments, 1385 700 £0Y 276 ')
Pushpam Pharmaceuticals Co Vs CCE, Somb e 15 (75 = T 401 (3C)
b) Sonar Wires Pvt. Ltd. Vs. CCEx. 199 (27) B0 - 20 )
c) Synthetics & Chemicais Lid. 1997 (593 £LT 7% (1
d) Man Industries Corporation 1996 (88, ELT
e) Sports & Leisure Apparel Lrd. CCE., Naida "o 5 1180V B Y 440
f) Aguamall Water Solutions Ltd. 2005 {153 i - #<3

g) Blue Cross Laboratories Ltd. vide oroer no. &, #3280/ 2-1v7 5 wiB/2007

The show cause notice does not specify tire clauzc < ruie 25 unuer which
penalty is proposed to be levied. Ruie 25 .ciams 4 st u-clauses;
however, the show cause notice does not mentic:s (n: 3db-ciause which
has been violated by the company. The Suprcwe Court i ae case of
Amrit Foods 2005 (190) ELT 433 (5C) has chsarve. it s ffoossaly for
M/s SKF to be put on notice as to the exact nai. ¢ _enuz ention for
which M/s SKF was liable under any provis i+ Uniien telecom
Ltd. 2011 (21) STR 234 (T), ), the Tribural bas » ‘1 respect 7. Business
Auxiliary Services observed that show cause notics : st niecs, e clause
under which the demand is proposed to be ~aisve 2 £userv 3n made

in the case is as follows:

No penalty shall be levied under Rule 26 of the Central Excise Fu'ss, 2002.
Sub-rule (i) to Rule 26 provides that the penalty :» icviable or e person

who has acquired possession or in any way cealft ~in tne exasie @ goods :{%




- '}""{"iaﬁt 5y

which he cwns or has 2 r2ason to believe that they are liable for confiscation.
There is no evidencz to substantiate that Chandramowli Srinivasan had
reason to believe that gcl){).'d.s are liable %6 confiscation. The issue relates
to interpraftticn of Section 2(f). Therefore there can be no reason to
believe that thers was reason to know that goods are liable for confiscation.
He relieci on case laws (i) Ruby Impex versus Commissioner of C. Ex,
Jallandhar/Lidhiana 2004 (173) ELT. 161 (Tn. - Del.) & (i) AIA Engg. Pvt.
Ltd. vercirs Commissiciier of Central Excise, Ahmedabad-II 2006 (195) EL.T.
154 (TH. - Mumbai} %e.ng the Finance Director of the Company will not get
any benefit from any wrong done by company which benefits company. He
relied or udoment of Shilpa Printing Press (2013(297) ELT 417) (Tri-Mum).
Furthe da '« not Innking after the day to day function of the Company hence
penalty is rot imposabie as per tribunal's decision in the case of Patel

Widecom Inciia Ltd. 2304370) ELT 16 (Tri-Del).

Y

No penalty shafl he laviad under Rule 26 of the CER, 2002 on Mr. Vrijendra
Patwari as there is nc evidence to substantiate that Mr. Patwari had
reasons o celieve that coods are liable to confiscation. Issue relates to
interpretation of Sectien 2(f) hence there can be no reason to believe that
there waes r2ason to inow that the goods are liable for confiscation.
Being th: Gonezi Ytarager of the Company he was not benefited from
any wron: dore v “eapany which benefits the Company. He also relied
on case auawe o by Impex versus Commissioner of C. Ex,
Jallancro o/ wrions 2004 (173) ELT. 161 (Tn -Del) & (i) AIA Engg. Pvt.
Ltd. ver<.. Jomismissiorer of Central Excise, Ahmedabad-II 2006 (195) E.LT.
154 (TH.-rAurabai. 3hitse Printing Press (2013(297) ELT 417) (Tri-Mum).

# They s zz2ustted *o o= heard in person.

10.  Howsz . rr nvoce finalization of this case by the Commissioner, the Board
vide Circular "M 10163772717 CX dated 29.09.2016 revised the monetary limits
for adjudication of Shew Cause Netice in Central Excise & Service Tax. As a
consequent ~ury/rawre i demand for Central Fxcise & Service Tax above
Rupees Fiftv fakly =um oo exceed'ng Rupees Two crore will be issued and
adjudicated oy acdiicial'icint Commissioner. In light of this circular, the
present cace wmzroir fhe ossessee was made answerable to Commissioner shall

now be adjudicziod wr th e Lndersigned.

11.  Oarersintof in'e r2se for adjudication, personal hearing was accordingly

\ S , T - o . [=D
granted to Moo sxF Sse Mehul livane A, and Shri Durgesh R. Kathuria, GE:TB

[rrcmic o
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Associate Taxation on behaif of N/s SKF and ine - ¢ 22¢ appeared
for personal hearing on 03.01.2017 and suomitezn @ acta i2d reply
with a copy of citations in support of the: cieia ey also
furnished submissions dated 02.01.2017 certify:ngy that the goods
are capable of multiple applications ard alsc sought so™s ume for
submission of bifurcation of gcods countiy <f ‘voor: w.ze which
was granted.

12. In continuation to above, M/s. SKF vige lI=ut2r dated
17.01.2017, submitted that during peisonal ~gar v 1z, v:i-e asked
to submit information of imnoris ‘ren Sooaye oot other
countries. They submittea that n r/o cemar.s o R0 70 85,631/-

pertaining to Singapore impcits, the Lon

.
(]
-

pany .xne any
labeling activity at all as the iabeis weare srope. ano et at the
time of import itseif. Regarding itn2 un-veceakle Jemand of
Rs.15,76,436/- they are stil trying 1o compute v szt ond shall
provide the infarmation as soon as po:sinie. 727 <= aise eligible
for the credit of CVD & SAD paid at ti2 tine o imports riance the
demand must be reduced accord.ngly. As ths datz @ veluminous, the
complete invoice-wise , oill of entry-wise break-up of the

information will be sent through e-mail, which tiisy sent ¢n 17.01.17.

DISCUSSION AND FINDINGS

13. I have very carefully gone through the facts of the case, show Zduse notice
, written submissions made vide letters dated 27.19.2016. 20.12.40:x, J2.1.2017,
17.1.2017, relevant citations stbmtted at the ¢ms o0 s2.5ne’ < g and

details submitted in Annexure-1-3 via e-ivizil.

14. The issue under consideration s wherher the ziivihy <7 ¢ % “ng and
affixing of the MRP label on the individua’ packets of /mpz-ted bearings amounts
to manufacture under Section 2(f) (i} of the CEA, 19447 S¢ let Us == ) € section

2 (f) (iii ) of the Central Excise Act 194

15. As per Section 2(f)(iii) of Central Excise Aci, 1944, mranefas e includes
any process,
(i} incidental or anciflary to the completion of 3 manuiaciu o0 o0 Ll

9k
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(i) which is speciiec i relation to any goods in the Section or Chapter
notes o/ the First Szhnzcile to the Central Excise Tariif Act, 1985 (5 of 1986) as
amounting to manuiactire or

(@i} winich, in refelice co the goods specified in the Third Schedule, involves
packing or repacsi, of such goods in a unit container or labeling or
relabeling of comair = wicluding the declaration or arternation of retail sale
price on v or aaopdin CF any other treatment on the goods to render the
produce marketable tc the consumer,”.

and the vy d “nane =0 e shall ba constructed accordinglv and shall include
not only @ varscer whe e -lais Aired labour in the production or manufacture of
excisable ccods, but alsc any person who engages in their production or
manuiact.s ¢ his ovin 25000t

16. Frors the ahnve et niien of manufacture, it is ctear that labeling or
relabeling, ccciration or alieration of retail sale price oin the products or
adoption ¢ any «<ther ‘rzatment to make the product marketable to the
consumer ..cuia amoust o manufaciure. With effect from 1.3.2003, the
definition ¢ ‘~ianfaie o crder Section 20 has wide amndification. Thus the
declaratior of retat! <2« pr:i2 on goods, specified in the Third Schedule, would
be construzd as sesrsed manufacture. The 2oads included in the Third
Schedule 0 *the Cartral ez Act (CEA), 1944 are those which are assessed
under Secron A4 e o e hasis of the MRP printed con the package. Third
Schedule vias amerded zc urder vide Finance Bill, 2011, which shall be deemed

to have suoasitiries wiys & ot from 27.02.2014 --

@, 3)
A U N
100 Aviv Dot “arts, components and assemblies of vehicles

1 . . - . . . .
i violding chassis Tittes with engines) falling under

- rearer 37 excluding vehicles failing under headings

8772 3712 8715 and 3716

(B) A furthe. st imade after S.No. 100, which shall be deemed to

have beer addeg wirs oFact from 29.04.2010 nameiy:-

(@ %/ 3

F—_—— -

100A . ot e Cx i corpoaents ccessories and assemblies of goods

Cc L doaariEden: G426 41 00, heading 8427,8429

Csuiweacing G420 10

The Thoas = 20 T s vandsd 4 tavsrted asove mentioned

entries . . wooipy oo effelt 1o thz day when Notification No. =5

9/2010-C F (N 7 ) darer Ly 2010 and Motification No. §9/2010-C.E(N.T) U

et o e— o o



dated 29.04.2010 were issued. Thus ine pess, oif aon . 00 Loasemblies
irrespective of their classification ere covervu e hurn scto L Jle. Since

ies oo Loanbiles in

-

there is no specific entry for vampoinents & ciuers
the Tariff, all the goods which are commes/ <muws ana soid o the market
as parts, components and asseriplies aie Coerie by saic entries,
irrespective of their dassification in the Jac.. 1. o> <o Circular
No0.107/38/2008-CX.4 dated 16.12.2908 has clartie s nat b e i parts &
components and assemblies includes items e b oo ciads 2isembly,

tyres, tubes and flap, IC enginz, o3l Learines e

17. The goods ' Bearings impcriec by Li/s SKv ene o0 gisi vacking
and the foreign principal stpirers nave el w ixe e ieDels Chaming
information as per the incian Legal Mei¢lowy - e o 2l the
imported goods in the reta: marcet, M,. Lot cowed o von like
(name & address of the impzter, Zommon Faar wion iy O Yesr of Import,
Quantity, MRP (Iﬁclusive of Toxes), Medel Tooe o Lo e or naints &
feedback please contact et <n L mdivices e o oo o0 th owas
carried out at their DCD's nuo and DC situatad -1 avel Tnea A1% 7 was not
affixed on each consignmenr: and the privi 3¢ o000 L 0 WiRE was done
with the help of label printirg macaiie insatiy « rerne e 00D hubs.
The transfer pricing mentioned in the purcnzic vzt fivoice were taken

as assessable value whereas the domesicel - cianu -liuizs Dearings

cleared to distributors were assessed on MY

18. The processes of printing and affixing o v izbes ena ihereby
declaring the MRP on the indiviaual packet of 20 v & veaiing cearly fall
within the scope of “labeling or reiabeling”, "f.ackiz: ¢ foaery o esoption
of any other treatment to render the g oaucts i a1 O :wari s ar’ The

bearings were intended to be used as parts, comprreiis 2 .3 asseblies of

=t
3

vehicle falling under chapter 87 of Cenitral Excose Taofl ana 2o oL ngonents
and assemblies of goods faling under warifi ltex 4¢ 0 1 L0 cetoiag 8427,
8429 and sub-heading 8430 10 cleared o inuustiial Lo 2atots Thus
affixing MRP iabels on the irawidual packet, umoans toower 20 ufacture
as per the third schedule to the CEA 544 vide er e 01 5715 100 and 100 A
which attract Central Excise guty under Section <~ ¢ Lerirss oo At 1944,
Hence, these 'Bearings 'are squarely covered hy the defirizicn ¢ nra~ acture as

mentioned in the Central Excise Act, 1944.

Syl

co
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19.  Packing anc repack:r g and Iabé'{ing and relabeling are c!early specified as
processes i mianufaliure 1 the Act. Hon'ble CESTAT in the case of Mitin Patkiv.

CCE, Thans-IT (2031 (273 cLT. 104 (Tri-Mumbai)] held that affixing of MRP

stickers and 3r codec am~unved to manufacture, Further CESTAT in the case of

Ciplav. CC5 Pz 77067 208 LT, 140 (ri.-Mumbai)] held that de-foiling and
repacking of mz¥cines dia amount to process of manufacture. Similarly, deemed
manufacturz has been upneld by the Supreme Court in CCE Goa v. M/s. PAll
Corporatics [t2 17053 (2700 TLT, 9 (S.C)% farther Hon'ble Apeax Court in 5.0,
Fine Chernizz/= 119435 (775 =1 340 (S.C)] held that the definition of manufacture
is expansive anid inclitties processes deemed to be manufacture even if they were
not actualiv mznufacture. Th2 court in the said judgment held that certain
processes vichk mav 1o cihcrwise amount to manufacture have been deemed
to be man. 7l e che Parliament under section 2(A(ii). The relevant
paragraph 12 of the said iucgment is as ur.der: -
" The derisions 2faresaic! make it clear that the definition of the expression
manufealie amer Seoticon 200 of the Act is not confined to the natural
meanin:g e ednesson manufacture” but is an expansive definition.
Certain processas which may not have otherwise amounted fo
manuiathire. are tle ticught within the purdew of and placed within
the arrno foic 500 S dion by Pariamsnt. Not only orocesses which
are NG e w ) éac I fo the compietion of manufactured product
but aise oz oesios of ore spechic s i relgton to any goods in the
section Lo Molce oF the Schanule te the Ceniral Fxcise Tariff Act

1985 ar -z <o iyl S Y the ambit o7 the defiition.”

20.  The “aipnes war facturad in india cold 1o distributors /7 dealers were
assessed ‘1 > T g une s for navmee of Central Excise duty; however the
‘Bearings monortcn ord 5004 to distrivctors/dealers were assessed under
transactior =L o0 1o tome of importation and on further <learance without
payment a o o caatlen sunjce ever afer doing labeling of MRP sticker,
which in terms o7 Sectic - 20 il razd switk Third Schedule of Central Excise
Act, 1944 v wion a0 miraarztuning 3:thaty. The fact that the bearing has
various ap sniL 0 ochpral auterg ale, efc was confrmed by various
employees i~ thew “atew. ot GLc per siiterrant of the tecknical axpert of M/s
SKF, Shri v o s Fote (0 2 lieeding) A Shid Peansb Lasker (GM Application
Engineerin-ii. rie w0 Bagrings o e vancus anrlicatons  including
automobile =o: v 2n o fichinicai avenne ngve subvittad that various

types of oo e te deginns e s ced i 2 nomobile and in off

oo =i om S

o . e g MWM
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highway vehicles. ‘uiirer Shes Pranas: Liensr, G0 5ol Lo wenng) of : -
M/s. SKF also contirmea that the prodac Selenit i Loce ¢f s2ai1ngys sold
is common to Automotive OEM & 7 rcrerdal Dies gte v 2 olio necuzed that
some standard catalogue bearing cor o usadi for ot ioocrne 2L Liomotive
applications and can be used for ofi iy ovey vei 2 wer moverr, backhoe

loaders etc.

21.  From the staiements of various J.owouiors, - sa's & o vios ode sadated at
Pune and Mumbai: z=a of Shn wvav a0 Sk - oor e o 0 s SKY
Chakan, it is establishea that 1o vooe sale 00 vr oo 0 - Lo hearing,
MRP is mandatory to render tne prooucss iniekenz ol w.. wRP the
bearing can't be szld into e o marral o= w0 0 g and
affixing of MRP lzcz on thz nli ao po e ol 0 ion oo g at the
DCD Hub Ahmedasbad is deae oo oy o Joiea; w0 0o siatutory

requirement under .egal Met-ato, - - 2000 2 0 o et Tor atijendra

Patwari, General ivianager {(Taraioo . & oo o0 c2oac 75000015 &

15.01.2016, but aizc to render *ha r Lidiirao b o1t te ot market

22. Hon'ble Tribuinal in the ¢ase o Koz oo § o0 -vi it 12327(345)
ELT 256 (Tr-Mum; confirmed tie cemeno ao - r v arates Lo relying
the decision of Tribunal in the case o Larsen and Youhes Lid. v. CCE reported
in [2015-TIOL-2561 - (SYAT-MiUMT worz o T -0 oL ot ey, cosnponents
and assemblies of certain earth woong oo DM o aod Lo trucks,
dumpers, motor greders, wheei icacs & dozers 2t fadtauil exdavalors are
liable for central excise duty as per Secion 2(f b o to2 Tenwal bxuise Act, 1944, Q
The Tribunal also disagree wiii the e pehant’. &ruam 5 0wl e Joo period

cannot be invoked.

23.  M/s. SKF has argued that i wiere = res foov e Lintoon irported
from Furope. The company .G . &diX oy b 30 or w0 7 on the
products imported from Singapore vi nati v e s o0 products
were required to be affixed win el heso: Lo Lo Sng eonin g entire
imports from Singapore shoud dg ook b e v e ‘hrough
the details submittec vide e-mic... »5 e the 2.0 0 = e Lonand s
shown as Rs.2,93,123/-; Singapore demand of 70500000 ant ¢ sh-traced
transaction demand is shown as Rs.}1576.436, . .7 <«F ' demng that the
demand of Rs.76,65,631/- (pertairing ¢ Singzuo:e v .oty shouid be set-aside

as no label was affixed on these import consignmes. Gtner than tie anormation %

kw_ o o o _ e




. no documert: 'y eviderce wes provided nence I don't find any justification in the

above argument Ferc. Tuphold the entire demand of Rs. 95,56,582/-.

24. Ancthe contention raised is tiet in cace of imported bearings,
majority of 1z hezoiags are not measi for avtomative industry. These

‘ Bearings * are ormarily for other use in various industrial applications

like textiie macainery, industrizl cearboves electrical motors,
material band w¢ - onveyors pumps etc Thaerefers, TV is not paid based

on MRP. 1 find that the Central Government while exercising powers under
Section 4A =F ine Cemnal Excise ACt in the Finance Bill, 2617 amended the Third
Schedule b ¢ si'teina finserting below roertioned entries [ Sr No. 100 & 100A)

with retrospersiva effect ie the dey when Notification No. 9/2010-C.E. (N.T) dtd -
27.02.2010 arie TR Z2010-CE (NT ) did 29.04 2010 were igsue 1 respectively.

| Chapte~ Heading,
No. p stz-neadiny o tadiff |

viasgt
@ T i @
100 A Lroater Parts comoonaris ad 3ss:mbaes of vehicles

(including croe’s Hited with engines) falling
under Chanter 87 excluding vehicles falling
Jader Beaciag £732. 81T 8715 and 8716,
[160A  ~a, Cosnter | Parts comoonents ang assemblies of goods

Ledng LnCEr VanT i 3446 41 30,

meadngn S 7 8409 and sub-heading 8430

i
: Thus as per o= iis dart, arios oo Y osiear g Talling under any

chapter in t22 7wl o coverned by the =iciemantionen nciitication, as there is
No speciiic ery + - voaponents oF assenys o af 20tmediizg Civen in the tariff.

Itherefcra.’. o <o sornetzes s anoe o um

25.  Tha -cor 0 Tieoglie 5N RIS MNLOY 4 cleed 16-12-2008,
regardirg 7 . 0 wtsestmant alarfe oY soope of enty No. 97 of the
Notification /o J/205-CE O (NTY dr-artad oo cendins lotification No.
11/2006-C.C -1 | *zsent entry 0. 207 in the Nowficatior We. 14/2008-C.E
(N.7). Qnimolca mather 'parts’ classii e 7o Thant=r £7 <kall 2nly be covered
under the »:'7' ¢~ o= all paris irresnaciav: ~7F thair i cifi=atior should be
covered Boare spsction chat “#he said esiry provides #ha? ‘parts. components
and assembiies’ vzliinn in any foading v ihe TaritF ar - covered Therefore, it
is logics/ gowi 20 rigrts, compananty - As.amsoss, | iraspieckive of their

'\"
classiffca i sl oo Ioveralt I fs 2 | unpeevaab f oars b33 thare is Ho 5:53
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specific entry (= Lo Npinesres’ 0 A W vt s - ke Tariff, v -
therefore, this zisc suppoerte ¥y @ iagr o yods e e ummonly
known and soiz i1 the deeg 38 ol aionsn s a0 aliomlies” are

"

covered By saft’ »revy Frres e 0 7 e i vige o e s

26. Thus in tetms of sCains 200 .- -afhaiice owen oo o o 2 ries No.
100 and 100A o7 70 ¢ Scosdu = o Tovte, Tuoiss Aol Lo L 10 ootoe that
parts, componenrts and &ssen Li-: 30 g unaer ~ay ¢ odgie in the
Tariff are cove =, Ine Boed e~ ol Gaad o1 al . of the
words ‘parts, conil L a@ats Gid e ey D oouorsok s Lo heitems
like batteries, boxe sasembly, tyi .o Cilain 102 5l & v, e LzLing, elc
Subsequently, Ec:r. vive ol NURTENERE VARD | BRI © 0 n2.9.2011
clarified that MRP oo va axci s ed, o oo Ao - aould be
applicable on spare/ ants/cciape: o . oo auta Loiles ton e 0 e 139 dtem

8426 41 00, 8427, r<iis, D430 Ll T &

27. Thus as peor ity aso Lof 0 of et has:zzoo 0 <ot under
Notification N¢. Z3/ 7008 datas 70 7 2% 0 wmed. - - =~ i tion No.
09/2010-CE (N™, ¢ored 27022077 -0 N T zeion o B0 -CRO(NT)
dated 29.04.201y; vead wits Th o ° cou'e n he ez onne adl 1944
(Sr. No. 100, 1004 parts, corvre oare 200 2880 0 o wl mobiles;
and parts, componeats ana Lok Of goesin Faditvg under
84264100,8427,84.% & S450L¢ Gy ey vE oo o s, etc -

off highway vehicles) falling v =er ady chapter reazisg will be

subjected to assessment urde: sef o0 4 RO 0 Lo Hoise Act,

1944 in terms o1 Secdon 2 iv; <1 e Loinied cxCE 0 s

28. M/s. SKF have dairmed tie. 5l O fhe Gowowe oo were for
industrial applizations hke iz e reisist Do 0 0 L JiCOXES,
electrical moturs, mateie, oo, oA s - teenze QVD
based on MRF wwai fi0t pawe. T7. - casiend T o v v o eaed to
Industrial Districuec s for o osiie @oowceto. 0 o o e by any

veshigation

=
-
o
-

documentary ev.ier e mores o -
it was noticed et e Product o ot oo o0 i 5 sold s

common to Autorrotwve CEM ano o it Dieonees Tt ere, Shri

Pranab Laskar, G.M. Appicaticn £ ningy 7070 sos o Tue Prarnent dated

14.12.2015 deposad that some stenc : 1 catstoutt raa o 0s i e i for both
~

industrial and automative apoiicatior: 7 < can be - can frr off s oy vehicles Y
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g etc:Thus, Tdo not "o ény it in the above
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)
n
0
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~
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i.e. earthmov=s, »=k

argument.

29.  Asrognids e ikt 1o avail Cenvat cvedit of e OV 8 SAD paid by
M/s. SKF on <he gaods taported, I find that M/s. SKF ars eligibie for the credit of
CVD & SAD paid on ~norted bearings in terms of Rule 3 (i) of the CENVAT
Credit Ruies/CCR:,200: 1 ol ce reliare on Try us 21'¢ derisios in the case of
Komatsu incis Byt Ltd [7017(345) ELT 25&{Tr-Murm)] vierein Hon'ble
Tribuna! 2% para -:0 g that
"As regar tno e bt to avall Cenval crediit of the (U2 naid by the
appellant on the woods ‘mported, we find sirong case v favour of the
appallon 2z v b o he held that if the appeiant is saddled with the
central ¢ooise ytoon the ground of ‘denmiest mgmuiact et the parts
which have been importen by the appellan: in butk if the:r nave suffered
CVD the haoofit o Cenvat cannct be denied ac the <ame parts are
considaran s masoracteed on repacking Fn cantral excice duty is paid,
On this pontse, w2 favour of the ap.ucie o a7 .cv are eligible
for Cemeac crocit of the (VD paid. subjeci to production of duty paying
documerts/brlis of @nfrw on the parts which were imported repacked and
sold <. Aot al s Haim of the (007 L2 o ey s natter back
1o he 20w T My to re-quantils ine csoaade o er axtending

the eiimibie Cenyal coenit io the appellant.”

30, Incer -of o vroecivottion BUNo. 3412505000 TRV < e 12-9-2011,
the CENVAT crolv of i - <pal! be allowed te be taken on the icnuts contained
in the irooo Loeines en the basis of to¢ vaalel: duty paying
documenze/ie e ooood 24nae time oF purchact “rancers TR s to provide
a certificatc ey g 2 s hanticity of such transacions o sintained in their
books of z:cor ot s ke e the mzavfactur < i SNF doi, agthenticated
/certified b ne i tets o T rarrered Acrountart e the Hirero s/proprietor of

the comnany

31.  M/s D7 amng Lot organized sector, Tl 'S have keeewp the law and
should bavz » ins e vie imndcationrs of adoastins w methas <1 valuation for
charging Cortra wnoiss ity on bearings beforabend. Statamants of concerned
person of co o arivee onstr binss / dealars of /5 SKF canfirsen that affixing
of MRF iz = w2 ackets o den rred - oz oo sn essential

requirermint o f fon rer 19 mabs the procior sxeabls Tha activity of

(D
CR)
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printing and ad.. g > - ot 0w a3 aEle daed 2Lt which ¢
the importec ¢oo ey caitel L Dot DN Lo sl not
be marketablz. “nvs, the sewd anbivite 2 ders oe prodiect varec g e s per
section 2(f) (isi; - o0 e o0 SosIi e s s ozt the
DCD hub amoits to o - =0 a0 i cnoe e oo Vi s SKF,
though aware of tie siateiory ~equ-=taenis Lo Jdecier:s W fhe ¢ Iparument
their activity <f »oovese o200 - LY ver div oo packets of
imported beacincs, w iy oaad et - -oe. o ihe said
procedure. Thay suivrvesied tos vy o tae wipooaacs o oaihoan
intention to eve e ooy ooy - T s v whnien L wdas fagdatory 1o
declare the me-w'scicr-o coo 4w o 0 rake oo nzboexe 3 oroooroe o an under
Central Excise -u.cs v Jooo 0 0 o 0o w Qg T St the
investigation ,dhe v - 0ones hosn o S | G TSP Ao o 1 3 1]
Ravindra Kuikar:i Deputr odzooses D0 vy om o soter,o 0 dated

09.05.2016 con. iruC JeT Lt b GOz sghioey Ly T s activity

g -

was stopped. it = o0 oL T 0 agae Lnee o W M
Reni Varghese in ier staies ol asal o s s s vieve CEno, oo Slear that
the above active =7 friem a0 - - oL rawed Dol -0 ol done
under the o2 -0 -t e o T Zodlt s el (Cujarat
Industries v. Cor-migssicier anc Lo iU ) ELT 2 u8: L0 eerein the
Apex Court disti =27 - evary peo Dl ceinst hoooe o ament and
Order dated 14~ 1-2:5 oo Tivib e e a0 T LT EE 0 200t CA Nos.
9196-9202 0f 20 .2 as 2¢u vd v Lbea L a78) WL L wgs o0 L). i o court held
that "....SINCE &3,535@E W fddutag v €@l v onilar e afe o ety Lriis who

paid Excise duty o igeivicet vrocesse: dsa . oo fide s anet vhal ocess did

not amount te - =ufetiu s seie  Le et en sressee woulo mzve bnown that
Excise registraticr: was rew roa loo 0 - yning s, ixtentod o< f demand
was held rightly iruckable,” @ ngnt o the =oove jucoment i vao that the

invocation of exv:woec o 50 1 L SO T 15ane,

32. Insofaras mnuosiue: o pias s wace. seciton 1iatis wonne aed, 1 find
that M/s SKF w:re fully coonmizast o0 ooso:2 of the fac v scuvity of

anel - mdividua! pecitt o0 anported

o
-+

declaring printi = ang afte. v 01 &
bearings, whick 20 re Lo . S s 0 Ca wbdes aad Lo o lughway
vehicles Woulu e Un b T anieicee ¢ e Logon 2,0 dii L C0 3l oxcise
Act, 1944, Sect-c.© 4 ¢ . s T A Aewor2ad v th Thos s hecule 1o
the Central Excise AL il-4 hi's L7 ve 0 ntonaily su. reo.: ! the fact

from the depa . wt ot s, cn s du.or Linting nd oo 0 of MRP &




fabel on th= . :divicwa! 200 oor of Jmpnrted Learinv: =ru cizared them under
Section 4. Valuatio~ wias cicne by appellant under Section 4 with the sole
intention ¢ «vading che usment of duty as is revea.ed by the fact. Suppression
of material “acte we - v foaind resuliing in invosation of rerded period in
terms of J7ciso fo Secten U1A of the 8ct. Once sippression was manifested,

M/s. SKF ic iz hie tn - e iy sition of paralty.

33. Insecfasas ooeston o confiscation of the gocds @ converned, I find that
M/s. SKF enc.-ged thernseioes in the activity of prirting end affixing of MRP
label or the impcried bzarings which amounts (o "Manufacture” under

section <« o« Cer o owcise Act, L9834 wod crenred nese goods

without &5 a7g 3 230 o0 iate duty, Thus they neve corirevened the
Provisicr: ¢ naty g, o, & 1, 12, 10 of Tentye! Fucice kuloe, 2502, Thus
the excoss = - «f - 2¢ et Rs.77T T 0%s . -5 liable for
confiscaris- unce- <ianc: g} & (Y af Bu'e T of ke CER, 2002,
Howev:t .. te - de i | cheedy hoan cler-ed, 7 fisg 27 Yon'hle High
Court nf Punizi & H-ovom o in the rase of 8-, Raia imnoox Pvi. Lid.
reported 2t POOR (229 £ F 185 (PA&H) has heic that whare the goods
are reit- - oyeilas’s far o confiscatior nor Cle-red under
Bond/Unceraking nn '« damption fine cou'd b= ~imeced Therefore,
even thotgh <Fe c¢oare are lable for zonficcation. 1 find that
redemptiaor. 1.ne is nar nesabie Hon'ble Bomozy High (et i the case
of Firiesee Creation Jre - 2109 (248) FLT.127 /Bow) ing Sudarshan Cargo
PvE Lt (258) By sl Loy has vphea the cocsios s of Tribunal to the
effect thal (- vried & L U scaton wat mof o senle v 20 qoaois were not
available -Acp'bie Tricopar . tro cose of O0F Svesv w/c Bluo S synthetics
2014 ¢t 47 e o f o) bela sk Lorl caule oo dgeosition of
redemp=or e ot ez vhen o6 tds e st ava, s 0 socovocanion. I find
that the extizar. g6 ¢« waestion gre cale {0 o8y o Sooveyr, In view
of the cr. - umsiv  cf A ey vhe oo Ta e ‘: ' goods or

i r

impositian c0 cds apsicr e capstha oo ang 4 v e T m s figeation,

~
+
~

34. S0 el ot a0l depaisie feos e %o: U5 T find
that Ruie /o ¢ e vre Gl 2as w0 be s2ac &, » Secaan LoAC of the
Act. STmoo v unatiy ance ortion e s ez, nyen sec oo /s, SKF,

Ithere »re: =00 oy e
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passed in the =ue v Lm e Z005 TANVECE TN Do b sdision p -
inthe case of ietx - (tr 200 L ATR AR (IL 0 e ceme 0w e above
citations. I fin: 1w Alorscie e s Jowrd wpheld ezoh o T 00 s s bas set
aside the ord-=r o1 i Josr Loicn@ OF Gie grodn.: [L3al 132 11 +.0v Cause
notice nor e oo o fn o dIElerar spec . . o s o wease of
Rule 173Q nize o o w2 catraeened by & ap.elest 7 e anstant

demand nciics o 5 Ged ; heought ot that a0 S0 v 7 zciuring

1

excisable goous v sl 2 L CEADG faCise 0 D OT T+ oo & ioving
the excisable gow s ncotiavem N to e arovists s of {entrsl sviss Ruies and
Notification ic.o:.o.0-2508 . aa 27.220lu ¢ 0 Necbo Lo v 10/2010-
CE(NT)datex .» - .. .0t st .esy. e D T Ll duty.
Ifind that the eao.- Lot da oat 0 5 susalay Co. . oo w J80 saus: ¢, o id) of
Rule 25 of <<=, . 0 o o0 oune ey aedian: o 0 o7 oo re Court
judgment pe.. oo o e Sea Wb SN s.C)

wherein it was - .o 2 whorodet L e . wrentto

@

make demari: 0 0 et o D Mas & cq a0 oS L« - r.ercise
of a powe 7. "o fr e oy o esinrete coae M b p Tt Tre was
purported ©3 s ¢ a2 ot ke adffer o e o miinte the
exercise of th= i ve o oo a0 Silode e e e 0 T Tl nutta v
Pradymna Stee: Lis - 399 (gt n 0 144 (80) Ay TouT ren e i'. the case
of a wrong 2 dn o e etionesr 1 the oo use - DT dces not
invalidate imoost . n o we (L is setted thae nars me o000 @ arong
provision of law wien e powver exercised is avanbie wvEn twast under @

different provision . o, Lot arosurfiddent 1o ciuals e wa e @ ot that

power. Q

36. Regarc. . .aguiiioc o eaaiy Licel AU . on heo b e o Shi
Chadramowii s .azac troecr {Fea o) o sie w2t ha Fatwar,
G.M.(Taxation;, I i tra e a0 IS 12350080 0 v 8r: L 500 yiiion and
compliance ¢ L. e e nd pocaiuie g ho sl cat the
“activity of prinacc aaa ofte oo RRE ane- o0 - coe b ooow T rmported
bearing was <2 Guslsd c. L Ud A 20adal oo - 2 0 ar atopped
after the acti - L0 Oite .oy Tl .. i Lo clatag that
this was linuvae . 2 very oo ow. 0D SRd C s ke 00 v of Legal
Metrology Ac:. o adig adoron of tave methoa, 0 oz o cnarging
Central Exc e o = "t wde e eyl dling oo, 0 oo 0 v ead the
investigation £. . o oance) beisine ooce crno o Lnivities are

_ R
conducted tnc:. B oouw Lbocupervsion, 0 cEre otz s tnap Shri %
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Chandramowli Srinivasan, has aidéa;-_éhd abetted M/s SKF in contravention

of the provisions of Central Excise Act, 1944 and Rules made there under

-

with intent to evade payment of Central Excise duty hence have rendered
himself liable to penal action under Rule 26 of the Central Excise Rules, 2002.

Shri Vrijendra Patwari, General Manager (Taxation) should have been
responsible for compliance of Central Excise Law and procedure. He also
admitted that the activity of printing and affixing of MRP label on individual
packet of imported bearings was conducted at DCD Hub Ahmedabad and the
same was stopped after the action of DGCEL. He however cannot shirk his
responsibility by stating that the same was done by the logistic team in order
to comply with Legal Metrology Act. He has also accepted the fact that
imported bearings shall be subject to MRP based valuation less abatement
as applicable. Being G.M. (Taxation) he should have knowledge of the legal
\@ position and guide the Company to discharge correct payment of Central Excise
duty which he failed to do. I therefore find that Shri Vrijendra Patwari has aided
and abetted M/s SKF in contravening of the provisions of Central Excise Act. 1944
and Rules made there under with an intent to evade payment of Central Excise

duty and have rendered himself liable to penal action under Rule 26 of the

Central Excise Rules, 2002.

37. Inview of above findings, I hold the process of printing & affixing of
MRP labels and declaring MRP on the individual packet of imported
bearing used in automobiles & Off highway vehicles falling under
Q: Chapter 8482 of the first schedule of Central Excise Tariff Act, 1985 as a
manufacturing activity under Section 2(f)(iil} of CEA, 1944. I therefore pass the

following order.
ORDER

(i) I confirm the demand of Central Excise duty amounting to

Rs.95,56,582/- (Rupees Ninty Five Lakh Fifty Six Thousand Five
hundred Eighty Two Only) { Rs 73,72,782/ from Jan,2013 to April,15
and Rs 21,83,800/ from May,15 to Sept,15 }including Education Cess
and Secondary and Higher Education Cess),on the goods manufactured
and cleared by them during the period from January,2013 teo
Septemizer, 2015 under provisions of Section 11A{)[ erstwhile
proviso to Section 11A (1)] of the CEA, 1944.

(i) I order to recover interest at appropriate rate on the amount of
(NS
duty payable as mentioned at (i) above under Section 11 AA c{fj

P oy e o i T i T Ry




(erstwhile Section 11AB) of CEA, 1944, ¢ -

(i) I also impose a penalty of Rs.36,86,391/- (50% of the duty)
(Rupees Thirty Six Lakh Eighty Six Thousand Three Hundred and
Ninety One Only) for the period (Jan,2012 to April,2015) under
proviso to Section 11AC(1)(c)of the CEA, 1944 (erstwhile Section
11AC(1)(b) of the CEA, 1944). If the duty confirmed above is paid along
with interest within 30 days of receipt of this order, the penalty payable
will stand reduced to 25% of the duty determined, subject to the condition
that such reduced penalty is also paid within the period of thirty days.

(iv) Talso impose a penalty of Rs.21,83,800/- (equal to duty) (Rupees
Twenty one Lakh Eighty Three Thousand and Eight Hundred Only)
for the period May,2015 to Sep,2015) under Section 11AC(1)(c) of
the CEA, 1944. If the duty confirmed above is paid along with interest Q
within 30 days of receipt of this order, the penalty payable will stand
reduced to 25% of the duty determined, subject to the condition that such

reduced penalty is also paid within the period of thirty days.

(v)  lalso impose penalty of Rs.3,00,600/- (Rupees Three Lakh Only) on Shri
Chandramowli Srinivasan, Director (Finance} and Rs.2,00,000/- (Rupees

Three lakh Only) on Shri Vrijendra Patwari, General Manager (Taxation),
under Rule 26 of CER, 2002.

(vi) The excisable goods valued at Rs.7,70,51,465/-, which have been
cleared by M/s SKF without payment of applicable Central Excise duty , are
though liable for confiscation, however since these goods are not

available I do not impose any penalty under Rule 25 of the CER, 2002.

38. The Show Cause Notice issued vide F. No. DGCEI/MZU/ I&IS/A/
30-136/2016 dated 6.9.2016 to M/s SKF India Limited Zeeta Electrical
Campus, Survey No. 124 & 118P, Near Zydus Cadila, Chanchravadi Mataji Na
Patia, Sarkliej-Bhavla Road, Sanand, Changodar, Ahmedabad-382213 (Noticee
No.1), Shri Chandramowili Srinivasan, Director(Finance} (Noticee No. 2), and Shri
Vrijendra Patwari, General Manager (Taxation) (Noticee No. 3), stands

disposed of in above manner. k_q,/
[ R, M. GAUTAM ]

Additional Commissioner
Central Excise ,Ahmedabad-II

N,
F.No:V.84/15-83/0A/2016 Date: 20 4. 2017
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;f’ - By Regd. Post A. D./Hand Delive y

To,
(1) M/s SKF India Limited, |
C/0 Robinson Cargo & Logistics Pvt. Ltd,
Zeeta Electrical Campus, Survey No. 124 & 118P,
Near Zydus Cadila, Chanchravadi Mataji Na Patia,
Sarkliej-Bhavla Road, Sanand,
Changodar, Ahmedabad-382213,

(2) Shri Chandramowli Srinivasan,
Director{Finance), M/s. SKF India Ltd.,
Mahatma Gandhi Memorial Building,
Netaji Subhash Road, Charni Road,
Mumbai-400002.

(3) Shri Vrijendra Patwari,
General Manager (Taxation), M/s. SKF India Ltd,
Mahatma Gandhi Memorial Building,
Netaji Subhash Road, Charni Road,
67 Mumbai-400002.

Copy to;
1. The Commissioner, C.Ex., Ahmedabad-IL

2. The Deputy Commissioner, C.Ex, Division-1IV, Ahmedabad-1I.

" The Deputy Commissioner (RRA), C.Ex, Ahmedabad-II

4. The Superintendent, Central Fxcise, AR-V, Division-IV, Ahmedabad-II.

5. Guard File.
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