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DIN:- 20231264SW00008181E4 
(<!>) plg I iTI / File No. GAPPL/COM /STP/3840 raoas lsrs.s 
(a) arf}er and i eieeh)e feaias/ AHM-EXCUS-002-APP-150/23-24 and 28.11.2023 Order-In -Appeal and date 

(1) mftcrfcp1:rrTJ<TT/ sfl st-reie Gl, argad (erfret) 
Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

(tf) rel anal as) fe-iea 04.12.2023 Pate of Issue 
Arising out of Order-In-Original No. GST-06 / D-VI / O&A/ 546 / JAY 

() PREV /AM/2022-23 dated 27.1.2023 passed by The The Assistant 
Commissioner, CGST Division-VI, Ahmedabad North 

Ji cfl ci ¢ dl cf5'FTTI:r JfR "QcTT / Jay Preservations Private Limited 

('<I) 
Name and Address of the 

15-16, Manipushpa Housing SocietyThaltej 

Appellant 
Ahmedabad - 380054 

~ ~ ~ 3Pfu;r-31R~f B" aTTta),sr ar.J:Wf ~ t ill ~ ~ a:iR~r t m ~ ~ ~ <TC!," ~~ 
srf@rad +it srfter srqar grderor srraaT eta ax «aaT d, slur ft ts smear a fea dl «sat 3I 
Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, 
as the one may be against such order, to the appropriate authority in the following way. 

spa 4nit aT gr{leror sradaT: 

Revision application to Government of India: 

(1) a+ft stat q+ arfflu, 1994 4it gut sraa ft aarg 1u 1qpqdt a art if qata gru al 
~-~ t "SI"~~ t 3fffl TfU&TUr ~ a,eft.:r fflcf, ~ ~. fct:a- ~. ~ ~'lTTlT, 

~?.ft ~, ;;ficR -fti:r ~. mR m-T, ~ ~: 110001 cfi1" cfit- ~ ~ :- 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 
35 ibid: 

(cfl) <TR lITT1 cfit- ~ t ~if~ -q;m ~lf.-lcfil( ~ B° fcl:;m 'iJOS!lll( ll"T 3A" cfil(©I~ if "llT fcR:fT 
rverq t qat wvsre # weM a ona gu 4f if, a7 f#ft rve1it at rvers if qt? a fa+ft a<eat if 
ar f#ft verse t at er 4it at a alus gs T 

In case of any loss of goods where the loss occur in transit from a factory to a 
ehouse or to another factory or from one warehouse to another during the course of 
essing of the goods in a warehouse or in storage whether in a factory or in a 
~house. 

) mu t ~ fct;m ~ "llT ~~r # f.-l<1HBa ~ err "llT ~ t fclf.-l41fo1 if~ Wcfi ~ lITT1 in: 
sva+ a a Rae # mad if oit a a ates fft <rg ar at if fraff@a di 
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In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods which are 
exported to any country or territory outside India. 

In case of goods exported outside. India export to Nepal or Bhutan, without 
payment of duty. 

('cf) mwr ~ cRt ~-~ ~ trlcfR ~ fuQ: ~ ~ ~ lTTrif cRt -ii tam:~ 3jR!lf ~ ~ 

rr ui fray a qaif@a amga, srfler art fRa at w+a < at ate f flt arf@flu (i 2) 1998 a 
109 a1I ftga flu ·g gli 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(2) ~ m ~ (~) Frl<1+11c1<-f1, 2001 ~ f.t<1+, 9 ~ ~e1 fclfrlfih! m ~ ~-8 if <TT 
fail it, fa an?er a #fr smear fa fa+la at fl- +weu a flat+pet-err?sr ua arftet smear 4fit at-et feat 
~ mq ~ ~ m-r ;;nrrr ~1 ~ mq '©TTTT ~ cfiT ~ !?fttf ~ awYc, mu 35-~ if f.:tmfur ifi'I- ~ 
'TlcfR ~ ~ ~ mq cfr3TR-6 'iffi1R <Ft ,;mt 'lfr ~ ~I 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on 
which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) f@far+ are a arr wist iwu < ua Mia u at sue aw slit + 200/- f#tu q+are 4rt 
or7u ails orel situ<et ua art t surat at at 1000/- 4it fit# quart 4it orgy 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000 /- where the' amount involved 
is more than Rupees One Lac. 

min 1Wcf>, ~ ~ 1Wcf> 1J;cr wrr cg ~,r ~ ~ m arcmr: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) -~~~~' 1944<FtITTU35-.ft/35-~~awYc,:~ 
Under Section 35B / 35E of CEA, 1944 an appeal lies to :- 

(2) sfifa vfRste it aarg rgutk arena1 fit erfler, srftit as my it frat speer, a+dla see+a 
Zrf' 1J;cr ~ ~ ~ (fm:'v:) <Ft qfu+r ~ ~' 61~1-lc.liillc. if 2nd llTcTT, iil§l-llffi 

I ~, 3ITr{c!T, ITTm:r!TIT(', 6-J ~l-l C:I iil I c.-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. 
In case of appeals other than as mentioned above para. 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 
•0~ ~ ~it; s prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 

S'€@y4., ·Fed 5 (c ; 

. /f• ~,""'' -•1 <t a ompan1e against one which at least should be accompanied by a fee of Rs 1 000/- ?S r;? .r,.-. ~ • ' rtl ~;tt \~ .S,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is 
~ ! ~}:-\ ~ ~ Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank 
t 'c., -,~ ~ • t m favour of Asstt. Regis tar of a branch of any nominate public sector bank of the e? 2 {6 

.,..,
0 

,.. ·o"" iJ ce where the bench of any nominate public sector bank of the place where the bench 
of the Tribunal is situated. 
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(31 m ~ 31Rl?r if cf>{~ 31Rl?rr cfiT WlNl?r ~tell"~~ aITT"l?r ~ IB1; m cfiT 'TRfR ~ 
~~ ~ sifffi~~ a~<r ~ ~ ~ m rt fBm~ "cfil<f ~m ~ IB1;<r~aj=a- ~~ 
at a spfrM at a+fa 4<as ait a snaa ftaut spat d I 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to 
the Appellant Tribunal or the one application to the Central Govt. As the case may be, 
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

(4) .-4141~4 ~~ 1970,r~~#~-1 ~3lalfuf.:trnfta-~3l¥R'3"ui~ 
_ <l"T ~31R~T ~aj=a" f.:tum ~ ~ 31Rl?T if~~#~~~ 6.50¾cfiT.-414 I~ 4 ~ ~ 
au alat ufegg 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

( s1 ~ am:~ ~ cfi1" ~ m ™ f,p.p:if # am: m ~~ ~ ~ "1TTfT t m mi:rr 
~' ~ m ~ ~ ~ ~ ~ (cfil4ffcjf?I) f.t;:ri:r, 1982 if ~ti 
Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) +fir vs, a+fta scuts <pt ua arax spfi«flu uratfraor (fr+see) a fr srfleit a ++a it 
cficfol.l+d11 (Demand) ~~(Penalty) cfiT 10% irf ;;rqr cfivTT ~ti~'~ irf ;;rqr 10 
cfi& ~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of 
the Finance Act, 1994) 

~ ~ ~ 3TR ~ ~ 3lalfu, /?TTnt, ~ cfiijo1f # +WT (Duty Demanded) I 

(1) is (Section) 1 lD ~ clWf" f.:trn-fur um; 
(2) frat era a+le afee fit uf@re; 
(3) tale #fee frait # fray+ 6 s asa ?a <of@r 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed 
by the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules . 

(6) (i) ~ ~/?f ~ °tJfu ~ ~ ~ ~e, ~ ~ ~ ~ <l"T ~ fcjcfl~d Well" lTT1T ~ ~ 
ava a 10% gar 4< st omet aaM ave faif?a at aa «vs # 10% {1a1+ y< 4fit or staff d 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is · :7-J""-"" · 
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F.No:GAPPL/COM/STP/3840/2023 

ORDER IN APPEAL 

M/s. Jay Preservations Pvt Ltd., 15-16, Manipushpa Housing Society, Thaltej, 

Ahmedabad-380054 (hereinafter referred to as 'the appellant') have filed the present 
appeal against the Order-in-Original No. GST-06/D-VI/O&A/S46//Jay Prev/AM/2022-23 
dated 27.01.2023, (in short 'impugned order') passed by the Assistant Commissioner, 
Central GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the adjudicating 
authority'). The appellant were engaged in providing taxable service without obtaining 

Service Tax Registration. 

2. The facts of the case, in brief, are that on the basis of the data received from the 
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant 
in the ITR/Form-26AS has shown the service income on which no service tax was 
discharged. Letters were, therefore, issued to the appellant to explain the reasons for non 
payment of tax and to provide certified documentary evidences for the period. The 
appellant neither provided any documents nor submitted any reply justifying the non 
payment of service tax on such receipts. The detail of the income is as under; 

Table-A 

F.Y. Sale of service as Service Service tax 
per ITR/Form 26AS tax rate payable 

ell»QI 

2015-16 44,46,073/ 14% 6,18,679/- 

2.1 A Show Cause Notice. (SCN) No. CGST-06/04-1055/O&A/Jay Prev/2020-2021 dated 

24.03.2021 was therefore issued to the appellant proposing recovery of service tax 
amount of Rs.6,18,679/- along with interest under Section 73(1) and Section 75 of the 
Finance Act, 1994, respectively. Imposition of penalties under Section 77(1), Section 77(2) 

and Section 78 of the Finance Act, 1994 were also proposed. 

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax 
demand of Rs.6,18,679/- was confirmed alongwith interest. Penalty of Rs.6,18,679/- under 
Section 78 and penalty of Rs.10,000/- was also imposed under Section 77(1) of the F.A., 

1994. 

3. Being aggrieved with the impugned order passed by the adjudicating authority, 

the appellant preferred the present appeal on the grounds elaborated below:- 

The appellant are having TRN No Registration Number AABCJ3587FSE001 for 
warehouse situated at Plot No.l14/57 AT and PO Chandisar Pvt Ltd Chandisar, 
Palanpur, Banaskantha Ahmedabad -385001 and are engaged in the activity of 
storage of agriculture produces. Since the service of storage and warehousing of 
agriculture produce is not taxable as per provision of sub-clause d(v) of section 
66D of the Finance Act, appellant had not registered itself with service tax 

department. 

> The appellant in res cause notice has given its response vide 
letter dated 13/04. necessary documents such as copy of 
income tax return ror lb f sales ledger along with sample Invoices 

/1 



F.No:GAPPL/COM/STP/3840/2023 

issued during FY. 201.5- 16 and copy of audited. financial statement for FY, 2015- 
16 in support of its claim that the service provided during the F.Y. 2015-16 was of 
storage and warehousing of agriculture. produces and same is not regarded as 

taxable service in purview. of provision of section 66D(d)(v) of Finance Act, 1994, 
Copy of sample invoices were also submitted but the adjudicating authority 
without verifying details mentioned in invoices and without seeking any further 
clarification has passed an order in.original and held that the appellant had 
provided taxable service during F.Y. 2015-16 and thereby confirm the demand of 
service tax liabilities of Rs. 6,18,679/- on gross turnover of Rs. 44,46,073. 

> The adjudicating authority failed to consider the fact on the basis of sample 
invoices submitted by your appellant in response to the show cause notice that 
your appellant had provided service of warehousing of agriculture produces only 
and no further process was carried out by the appellant on such agriculture 
produces, since as per invoices the appellant had charged rent from its customer 
for warehousing their agriculture produces and no amount had been charged for 
carrying out any process on such agriculture produces. 

> Adjudicating authority has erred in law by treating service of warehousing of 
agriculture produces as taxable service even though same is not taxable as per 
provision of section 66D(d)(v) of Finance Act, 1994. Hence the impugned order 
may be set-aside. 

4. Personal hearing in the matter was held on 22.11.2023, through virtual mode. Shri 
Nirav Patel, Chartered Accountant appeared on behalf of the appellant. He reiterated the 
submissions made in. the· Appeal Memorandum. He submitted that the appellant is 

providing warehousing services for agricultural produce which is covered under serial no. 
(cl)(v) of the negative list provided in Section 66D of the Finance Act, 1994. He requested 
two clays time to make additional submissions. 

4.1 The appellant in the additional written submissions filed on 23.11.2023 attached 
ledgers of Warehousing Income, Sample Invoices and a copy of OIO No.GST-06/D 
VI/O&A/32/Jay/VKM/2023-24 dated 17.07.2023 passed in their own case covering 
demand for the subsequent F.Y. 2016-17. 

5 ' I have carefully gone through the facts of the case, the impugned order passed by 

the adjudicating authority, submissions made by the appellant in the appeal 

memorandum, submissions made during personal hearing as well as those made in the 
additional written submissions dated 23.11.2023. The issue to be decided in the present 

appeal is as to whether the service tax demand of Rs.6,18,679/- alongwith interest and 
penalties, confirmed in the impugned order passed by the adjudicating authority, in the 
facts and circumstances of the case, is legal and proper or otherwise? 

The demand pertains to the period F.Y. 2015-16. 

5.1 It is observed that as per the ledgers · · he appellant, they have 
received cold storage rent of Rs.44,46,073/- ·nt in respect of the 
warehousing services provided. They also· pro u ing charges collected 
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F.No:GAPPL/COM/STP/3840/2023 

from various masala vendors for storing the agricultural produce like cjlilies, peanuts in 

cold storage warehouse. 

5.2 I find that storage of warehousing of agricultural produce is covered under 
negative list under clause (d) (v) of Section 66D. The same is reproduced below; 

(d) services relating to agriculture or agricultural produce by way of- 

(i) agricultural operations directly related to production of any agricultural produce 
including cultivation, harvesting, threshing, plant protection or [ J 
testing; 

(ii) supply of farm labour; 

(iii) processes carried.out at an agricultural farm including tendti7g, pruning, cutting, 
harvesting, drying, cleaning, trimming, sun drying, fumigating, curing, sorting, 
grading, cooling or bulk packaging and such like operations which do not alter 
the essential characteristics of agricultural produce but make it only marketable 
for the primary market; 

(iv) renting or leasing of agro machinery or vacant land with or without a structure 
incidental to its use; 

(v) loading, unloading, packing, storage or warehousing of agricultural 
produce; 

(vi) agricultural extension services; 

(vii) services by any Agricultural Produce Marketing Committee or Board or services 
provided by a commission agent for sale or purchase of agricultural produce 

It is observed that the entire demand has been raised on the income of Rs. 
44,46,073/-, which pertains to the warehousing rent received by the appellant during the 
FY. 2015-16 for warehousing of agricultural produce. Further, it is also noticed that for 
the demand on similar income received by the appellant in subsequent period i.e. F.Y. 
2016-17, the adjudicating authority has dropped the demand considering the said service 
as exempted service being covered under negative list. I find that the department cannot 

take a divergent view on same issue for different period. 

1

6. In view of the above discussion; I set-aside the impugned order confirming the 

service tax demand of Rs.6,18,679/- olongwith interest and penalties and allow the 

appeal filed by the appellant. 

7. srfl+afar+tasf fit ae srfit an ferreted sy?la a@la tut srar ?i 
The appeal filed by the appellant stands disposed off in a_bove terms. g]• 

<2/9I] 
(siraie slq) 

31Ti (aft@et) 

Attested 

N 
(00 rfl<R) 

Date: 2311.2023 
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F.No:GAPPL/COM/STP/3840/2023 

ref Tera (spfty) 

ilia oft. r, 41, re era 
By RPAD/SPEED POST 

To, 
M/s. Jay Preservations Pvt Ltd., 
15-16, Manipushpa Housing Society, 
Thaltej, Ahmedabad-380054 

The Assistant Commissioner 
CGST, Division-VI, 
Ahmedabad North 

Appellant 

Respondent 

) 

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone. 
The Commissioner, CGST, Ahmeclabad North. 
3. The Assistant Commissioner (System), CGST Appeals, Ahmedabacl (for uploading the 

OTA) 
4. The Assistant Commissioner, CGST Division-VII, Ahmeclabad North. 
5. Guard File. 

> 
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