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(a) AHM-EXCUS-002-APP-130/23-24 and 30.10.2023 
·order-In -Appeal and date 
1TiffifTTP<TITftff/ 53ft ~ H-d ~ ~. JWJc@ ( '3fQ@) 

(<T) Passed By Shri Gyan Chand Jain, Commissioner (Appeals) 

{'cf) 
rel aoe al fe+ala/ 20.11.2023 
Date of Issue 
Arising out of Order-In-Original No. 43/DC/D/VM/22-23 dated 13.01.2023 

(s-) passed. by The Deputy Commissioner, CGST Division-III, Ahmedabad 

North 

31 41 a cb af cf51 -;:,p:r JfR tRTT 1 M/s Mustufa Kezarbhai Patel, 
(-=c:r) Name arid Address of the Near Jogni Mata Mandir, Gandhi Chowk, Aligarh, 

Appellant Viramgam. 
- 

47£ rfr sr srft-sneer t sridis srqya agar d at ae sew sear a uf qqrf@rfa fl aaTg 1g Ker+H 

rfrl it aper srrear grlerr sneer +aa at taaT d, slent ft t near as ftea at tsar #i 
Any person aggrieved by· this Order-in-Appeal may file an appeal or revision 
application, as the one may be against such order, to the appropriate authority in the 

following way. 

Revision application to Government of India: 

(1) ~ '3,91~1 ~ ~. 1994 cfi1" ma 3TTlcf -.fR" ~ ~ lTT+lm ~ m if~ ma cpl' 
ey-u a ya+ 4<a+ a sia+fa y4rot smaat arsftr tfra, n1a 4<as, fart +iaaa, <srea fa, 
sift ifsra, sfra+ frs rat, tiue wf, as fee«fl : 110001 +it 4t on+ft if?@: 

A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep 
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 
in respect of the following case, governed by first proviso to sub-section (1) of Section- 

35 ibid : 

(a) afe # ft stft # if sa +ft atfrra ate @ fa+ft rsers at stet eat if at ffr 
qvermns a? «veins 4rw a sit gu pf if, a7 fft rvers at wvers if ad as ft+ft nseit ff 
a7 weft rser+rte t at er 4t fat a deus gs dT 

In case of any loss of goods where the loss occur in transit from a factory to a 
warehouse or to another factory or •~,u..,,.,,-r,,o,..._• house to another during the course 
of processing of the goods in a orage whether in a factory or in a 

warehouse. 



{e) ea a ares f+fl <Tg TT ~i/T if Hi.llfact l=ITTf i:i-{ <TT l=ITTf ~ fclRiir0r if~ 
9
Fcf1 ~ l=ITTI" 11""{ 

sure+t gt Rae a ml if sit ma # ates fleft <r fr rat if fruff@a I 
in case of rebate of duty of excise on goods exported to any country or territory 

outside India of on excisable material used in the manufacture of the goods which are 

exported to any country or territory outside India. 

(-.r) ~ ~ <Fr ~ ~ ~ ~TT{cf ~ ~ (~ m WR" cJ?r) mfu fcl:im <Tm l=ITTf w1 
In case of goods exported outside India export to Nepal or Bhutan, without 

payment of duty. 

('<1) ~ \j ,910 ~ '3 c9 I ~rt ~ ~ ~ ~ fu1J; "TT ~ ~ ~ ~ ~ ~ ~ ~ "3ITT" i/T sit s 
mu t0i" ~ ~ 13,a1Glcfi ~, ~ ~ -gro 1TTITT en-™ cR m ~ it fa rffr ( 2) 1998 

mu 109 -gro ~ fcnc!: 1JlJ; w1 
Credit of any duty allowed to be utilized towards payment of excise duty on final 

products under the provisions of this Act or the Rules, made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed under 

Sec. 109 of the Finance (No.2) Act, 1998. 

(o) flt seurat st (erfter) fr-raeft, 2001 a fr 9 a sia+fa faffg a ieat su-8 if a 
~ if, ~ 3ITT"i/T ~ 'Sf'IB 3ITT" !ff ~ ~ 'ff cfl.:r ~ ~. '+fl ct <:4t~1-3ITT' i/T ~ ~ 3lRi/T ~ cit-cit 
fat ma efa smaaa fan son wrfeg] s r uiar s a 4ea &frd a sia+fa reT 35-5 
fraff+a ft a uare a4a a urea £ran-6 renter 4fr fa «fr ?+ft if@g 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date 
on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as 
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

(3) Rfcl'511 ~ ~ m~ ~ ~ m ~ m aj m ~ 'cfi.:J' ~ aj 200 /- w ~ cl?!- 
sg sits ref iauemat ta are a sarat st at 1000/- 4it flea «+rare 4 ·IT 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees .One Lac or less and Rs.1,000/- where the amount involved 
is more than Rupees One Lac. 

m1TT ~i ~ '3c9 l~rl ~ ~ 00 cfi"{ 2,rcfu;frT ~ ~ ~ orfu;i': 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) aft street stet af@ftu+, 1944 fit tea 35-f1/35-s sia+fa: 
Under Section 35B / 35E of CEA, 1944 an appeal lies to: 

(2) snfufa vfRsa aaig raui a ratat fit rfter, arftit mat st fr+mt gt, dr 
stat <ta tua anas apt&fa ateutf@rare (f@tee ) 4rt yfa &p=ft ftfeat, era+retare if 2@ 4Tei, 

cl gJ.\ 1d1 '):jcfrj', ~, fiJ1Jl {rj Ill{, 31 q_J.\ ~!9 I ~-3800041 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
, CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 
'R•i c;J': ~ 0004. In case of appeals other than as mentioned above para. 

~ .. i py r cg { ~ 
1 

• ~] The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA- 
~\ ;;.,.: ~ l · s prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
~' "'¼'.,.,Q "· •(),.,/" · companied against (one which at least should be accompanied by a fee of 

Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand/ 
refu:6.d 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of 
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public 
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sector bank of the place where the bench of any nominate public sector bank of the 
place where the bench of the Tribunal is situated. 

(3) af?swear +& pa meit at «+at war d at we+ qa sire a fry fits a gait svfa 
m it ~ ~ ~ ~ dv:r ~ ~ ~ m fcti" mm "9cft cfiPf it rn ~ ~ <r~imr 61 en ~;f) 4 
r<frTTT~ cfl" 1scfi ~<ff~~ cfl" ~ ~ ~ '5ITTfT ~ I 

In case of the order covers a number of order-in-Original, fee for each O.I.O. 
should be paid in the aforesaid manner notwithstanding the fact that the one appeal 
to the Appellant Tribunal or the one application to the Central Govt. As the case may 
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100 /- for each. 

(4) mattes gt+ rfrft 1970 au iitfa ft srgqft -1 a sia+fa frffta fly srgurt en 
sraas 1 am?or if@f ffaur #fart a smaat it era 4it a4 flus s 6.50 #it at urura 
tea fere Mat @iar Nrfeg I 

One copy of application or O.I.O. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under 
scheduled-I item of the court fee Act, 1975 as amended. 

(s 1 ~ 3iT{ ~ ~ cfTT f.-14-51 °1 ~ ~ f.:lffi # 3iT{ m ~"<l"Trf ~ ~ '5ITTfT t ~ mm 
~, ~ -3 ,q I ~rj zr!l ~ ~ 61cf1414 ~ (cfi 14 Yfcl M) ~, 1982 if ~ !1 

Attention in invited to the rules covering these and other related matter contended in 
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6) fin vs, aria sent<et stet tua rara srfi«flt tafrrsot (fer+see) van rf spfieit a wl 
if cfid64l-1i•I (Demand)~~ (Penalty) cfiT 10% ~ ~ cfi""{;TT 6!f.-lc!l4 !1 ~_10ifch, ~ ~ ~ 
10 ~ ~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 

~ ~ ~ ~ ~ ~ ~' ~~ ~ cficfo<f # +TTlT (Duty Demanded) I 

(1) ~ (Section) llD ~ ~ f.:tmf=tcn:rfu; 
(2) ~ 1TT1Cf ~ ~ # ~; 
(3) ~ ~ f.'l<Tm ~ R<PT 6 ~ ~ ~-uful 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, provided 
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the 
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C 
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act, 1994). 

Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
e (ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

sneer f srft+ if@arvor a 4+Her sf po srrar stet r ave faatfea gt at ti fay +qu 
roea, 10% war 4< sits sret aat avs faif?a st aa «vs # 10% qqar+ y< fit oit waft RI 

In view of above, an appeal against this order shall lie before the Tribunal on 
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, 
or penalty, where penalty alone is in dispute." 
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F.No. GAPPL/COM/STP/2449/2023 

ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Mustufa Kezarbhai Patel, Near Jogni Mata 

Mandir, Gandhi Chowk, Aligarh, Viramgam (hereinafter referred to as "the appellant") 

against Order-in-Original No. 43/DC/D/VM/22-23 dated 13.01.2023 passed by The Deputy 

Commissioner, COST Division-III, Ahmedabad North (hereinafter referred to as "the 

adjudicating authority"). 

2. Briefly stated, the facts of the case are that the appellant are holding PAN No. 

BKYPP5687F. On scrutiny of the data received from the Central Board of Direct Taxes 

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs. 

25,02,217/- during the FY 2016-17, which was reflected under the heads "Sales of services" 

(Value from ITR)" filed with the Income Tax department. Accordingly, it appeared that the 

appellant had earned the substantial income by way of providing taxable services but has 

neither obtained Service Tax registration nor paid the applicable service tax thereon. The 

appellant were called upon to submit copies of relevant documents for assessment for the 

above said period. However, the appellant had not responded to the letters issued to them on 

dated 28.09.2020 & 20.09.2021 by the department. 

2.1 Subsequently, the appellant was issued Show Cause Notice No. 

III/SCN/AC/1S6/MUSTUFA KEZARBHAI PATEL/21-22 dated 20.10.2021 demanding 

Service Tax amounting to Rs. 3,75,332/- for the period FY 2016-7 under proviso to Sub 

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of 

interest under Section 75 of the Finance Act, 1994; imposition of Late Fee under Rule 7C of 

the S.tax Rules,1994 read with the section 70 of the Finance Act,1994 for ST-3 returns 

late/not filed and imposition of penalties under Section 77(1), 77(2) and Section 78 of the 

Finance Act, 1994. However, the appellant had not responded to the department. 

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the 

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,75,332/- was 

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with 

Interest under Section 7 5 of the Finance Act, 1994 for the period from FY 2016-17. Further 

(i) Penalty of Rs. 3,75,332/- was also imposed on the appellant under Section 78 of the 

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 

77(1) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant 

under Section 77(2) of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules 
' 1994. 

3. Being aggrieved with the impugned order 'iudicating authority, the 
appellant have preferred the present appeal on the 

A 
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F.No. GAPPL/COM/STP/2449/2023 

o The appellant is an individual/proprietor, engaged in the business of trading of sand . 

They are having income from sale of sand which is taken from lake area by tractor. 

The appellant submitted that they have replied the department letters vide their mail 

dated 21.10.2021 along with attachments and clarified that the service provided is not 

exceeds 10 Lacs and does not attracts service tax as per Notification 30/2012-ST, 

dated 20.06.20 12 but department didn't considered their submission. 

0 Further, they submitted that during the filing ITR for F.Y. 2016-17, they wrongly 

mentioned the "Sale of service" as source of the income but they are engaged in 

trading of sand, In supporting of their submission they have furnished the Form- 

26AS for F.Y. 2016-17 in which no TDS amount is deducted. They have also 

submitted bank statements for the concerned period, Ledgers, Registration Certificate 

of the Tractor. Further, they have also submitted that in the preceding F.Y. 2015-16, 

their total turnover was only 6,15,200/-. 

IJ> The appellant denies all the demand confirmed vide impugned 010 and submitted 

that the OIO is against the facts, equity and law and the same may be quashed and set- 

aside. 

4. Personal hearing in the case was held on 12.10.2023. Shri Hardik Patel, Chartered 

Accountant, appeared on behalf of the appellant for personal hearing and reiterated the 

submission made in the appeal. He requested to allow their appeal and set aside the impugned 

order. 

5. On going through the appeal memorandum, it is noticed that the impugned order was 

issued on 13.01.2023 and received by the appellant on 16.01.2023. I have carefully gone 

through the facts of the case, grounds of appeal, submissions made in the Appeal 

Memorandum, during the course of personal hearing and documents available on record. The 

issue to be decided in the present appeal is whether the impugned order passed by the 

adjudicating authority, confirming the demand of service tax against the appellant along with 

interest and penalty, in the facts and circumstance of the case, is legal and proper or 

otherwise. The demand pertains to the period FY 2016-17. 

6. I find that in the SCN in question, the demand has been raised for the period FY 2016 

17 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of 

Services" provided by the Income Tax Department, no other reason or justification is seen 

from the SCN for raising the demand against the appellant. As the appellant has shown their 

income from "Sales of Services", and in their further submission they submitted that during 

the filing ITR for F. Y. 2016-17, they wrongly mentioned the "Sale of service" as source of the 

income but they are engaged in trading of sand. In supporting of their submission they have 

furnished the sample Bills/vouchers of supplying us customers and bank 

statements. 

5 

) 



F.No. GAPPL/COM/STP/2449/2023 

7. In the present case, I find that letters were issued to the appellant seeking details and 

documents, which were submitted by them via mail dated 21.10.2021. However, without any 

further inquiry or investigation, the SCN has been issued only on the basis of details received 

from the Income Tax department. This, in my considered view, is not a valid ground for 

raising of demand of service tax. 

8. I is observed that the main contentions of the appellant in the appeal memorandum is 

that they were engaged in the trading of sand by tractor which is taken from lake area. From 

their submission and supporting documents, it appears that they procure the sand from 

possible sources and deliver to their client and get payment against the same. While going 

through the documents/vouchers, it is seen that the appellant own the tractor and supplying 

sand to its various clients on the basis of verbal orders. From the above it appears that the 

income received by the appellant is from such sales of sand/trading activity. For the 

confirmation of the same the appellant has submitted the copies of sample sales vouchers/bills 

of sand supply to its various clients/customers. In fovour their submission, the appellant has 

also submitted the copies 26AS from for F.Y 2016-17 in which it can be seen that no TDS has 

been deducted. Further, it is also verified from the P& L for F.Y 2016-17 that the appellant 

have income only from sales Ac. It appears that they are engaged in sale of sand /trading 

activity and not in the service providing. Being trader, the appellant has not taken service tax 

registration. Trading goods is the activity of buying, selling, or exchanging goods or services 

between people, firms, or countries. It can also mean the sale of goods by way of business to 

buyers, traders, or processors and the same is exempted from the service tax as per the Clause 

( e) of the Section 66D of Finance Act, 1994 specifies the Negative list of services i.e. the 

Services on which Service Tax is not applicable. Section 66D is been inserted in Finance Act, 

1994 by Finance Act, 2012 and been notified to be effective from 1st July 2012 vide 

Notification No. 19/2012-ST dated 5 June 2012.Relevant portion of the above is re-produced 

as under: 

66D. Negative list of services.- The negative list shall comprise of the following services, 
namely:  

(a) services by Government or a local authority excluding the following services to the extent 
they are not covered elsewhere  

(b) , 

(c) , 

(d) , 
(e) trading of goods; 

So once the activity falls within the meaning of any service provided in service tax 

negative list, the activity is out of service tax applicability. As they are engaged in 

sale/purchase i.e. trading activity, As per negative list [ section 66D(e) ] of Finance Act, 1994, 

service tax is not applicable. 



[.INOA CJAI'IL/CUIVI/9II/ Z-++J] oo 

P 

Sr. Particulars Amount Remarks 

No. (in Rs.) 

l Sale of sand shown as "Sale of 25,02,217 Exempted as per negative list 

Services [section 66D(e) ] of Finance 

Act,1994 

From the submission, it appears that The value is earned from Sales of sand i.e. Rs. 

25,02,217/- during the subject period and while filing the Income Tax return it was wrongly 

shown by the filer of the appellant as Sale of Services. 

10. The appellant were not having any other income other than the discussed above. In 

support of the same they have submitted Income Tax Returns for the FY 2015-16; Form 

26AS for FY 2016-17; Pro fit & Loss Account for the FY 2016-17RC of the Tractor, 

Account statements & copy of sample invoices issued by the appellant during the FY 

2015-16. 

11. On scrutiny of the documents viz. Profit & Loss Account , bank statement, Vouchers/ 

invoices issued by the appellant during the FY 2016-17; I find that the appellant engaged in 

trading activity i.e. sale of sand, Therefore, the activity carried out by the appellant was 

exempted from service tax as per negative list [section 66D( e) ] of Finance Act, 1994 and the 

appellant not required to pay any service tax on the income- of Rs. 25,02,217/- received by 

them during the FY 2016-17 from the sale of sand. 

12. In view of the above discussion, I am of the considered view that the activity carried 

out by the appellant not liable to pay Service Tax during the FY 2016-17. Since the demand 

of Service Tax is not sustainable on merits, there does not arise any question of charging 

interest or imposing penalties in the case. 

13. In view of above, I hold that the impugned order passed by the adjudicating authority 

confirming demand of Service Tax, in respect of "sales of sand" income received by the 

appellant during the FY 2016-17, is not legal and proper and deserve to be set aside. 

Accordingly, I set aside the impugned order and allow the appeal filed by the appellant. 

14. stet araf aerasf fit +S spft a fret+t sy?lea a{la a fut ·iii ? I 

The appeal filed by the appellant stands disposed of in above terms. 

7.sl 
(an+tie SlT ) 
oga (rfte+) 

Date :30.10.2023 
Attested 
so> .< 
\ 

.,,,. .,,. 
» 

Manish Kumar 
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F.No. GAPPL/COM/STP/2449/2023 

Superintendent( Appeals), 
COST, Ahmedabad 

By RP AD I SPEED POST 

To, 
M/s. Milanbhai Narsinhbhai Parmar, 
Sadashivnagar Society, Nr. Shak Market, 
Ranip Road, Ranip, Ahmedabad - 382480 

Appellant 

The Assistant Commissioner, 
COST, Division-VII, 
Ahmedabad North 

Respondent 

Copy to: 
1) Tj)-e Principal Chief Commissioner, Central OST, Ahmedabad Zone 
.2)'The Commissioner, CGST, Ahmedabad North 
3) The Deputy Commissioner, COST, Division III Ahmedabad North 
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North 

(for uploading the OIA) .,, 
5) Guard File 
6) PA file 


