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Any person deeming himself aggrieved by this order may appeal against this order in
form GST-APL-01 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise

Building, Ambawadi, Ahmedabad-380015 within three months from the date of its
communication. The appeal should bear a court fee stamp of Rs. 5.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on giving proof
of payment of pre deposit as per rules.
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The appeal should be filed in form GST-APL-01 in duplicate. It should be signed by the
appellant.in—ageerdance with the provisions of Rule 108 of CGST Rules, 2017. It should be
acco /ﬂan@ﬁ;mgﬁ:‘%h following:

‘:5;(%)}.-‘3'1;;“(26?9%"6 ccompanied Appeal.
N p:I "gp the decision or, cne of which at least shall be certified copy. the order

s ‘fi‘”O'-; tie other order which must bear a court fee stamp of Rs.5.00.

N ..3,5-‘:’-(?;1‘_‘7\!@33;-(, @ =/ Proceeding initiated against Show Cause Notice F.No.
GADT, Cﬂl§§bﬂ T/114/2022-TECH&LGL- dated 21.10.2022 issued to M/s Saga
‘Lifesciences—timited, having GSTIN 24ABCCS3380H1ZF Survey No 198/2 and 198/3,
Chacharwadi, Vasna, Sanand, Ahmedabad, Gujarat, 382210.
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BRIEF FACTS OF THE CASE

M/s. Saga Life sciences Lumted Goods and Serv1ce Tax Identlﬁca‘uon

situated at 198/2 and 198/3, Charcharwadl, Vasna, Sanand, Ahmedabad-
Gujarat-382210 (herein after referred as ‘the said taxpayer” for the sake of
brevity) are engaged in the outward supply of PP Medicines, etc. falling under
HSN 3004, etc.

2. The audit of the records of the said taxpayer was conducted for the
period from July, 2017 to March, 2020. Pursuant to completion of Audit, Final
Audit Report No. GST 213 dated 24.08.2022 was issued to the said taxpayer.
Pursuant to completion of Audit. Total 11 numbers of GST revenue paras were
raised. The said Tax Payer have got para No. 1 to Para No. 8 settled on
payment of tax, interest at appropriate rate and penalty @ 15% under
provisions of Section 74(5) of CGST Act,2017. GST Revenue Para No. 9 to 11
remained unsettled which are discussed in detail in subsequent paras. "In this
show cause notice all sections/provisions of CGST Act,” 2017 (hereinafter
referred to as “the said Act”) have been referred as ‘pari-materia’ to the same
parallel provisions under the Gujarat GST Act, 2017. Further, provisions of
IGST Act, 2017 as made applicable vide Section 20 thereof in reference to
applicability of provisions of CGST Act, 2017. The revenue paras detected are
as follows:

Revenue Para9- Wrong availment of ITC under CGST/SGST Act-2017:-

3. During the course of audit, on perusal of purchase register, it
appeared that said tax payer has availed ITC of the GST shown by M/s Gopal
Enterprise GSTIN No. 24ARRPG2029D2Z3 in their supply invoices, for
providing Manpower Supply Service HSN 998513, as per the following details.

TABLE 1
(Amount in Rs.)
Date Inv No. Basic taxable | CGST (Rs.) SGST (Rs.)
amount (Rs.) i

17.12.19 2019/09/105 69,094 6,218 6,218
17.12.19 2019/09/106 3,20,606 28,855 28,855
03.01.20 2019/12/119 2,25,710 20,314 20,314
~ 2019/12/123 3,66,907 33,022 33,022
- 2020/01/140 4,54,806 40,933 40,933
- 2020/02/153 4,80,231 43,221 43,221

TOTAL 19,17,354 1,72,563 1,72,563

3.1.From the above table, it appears that M/s Saga Lifesciences Limited
availed ITC of GST shown by M/s. Gopal Enterprise GSTIN No.
24ARRPG2029D2Z3, in their invoices, issued during the month of Sept. 19,
Dec.19 Jan.2020 and Feb.2020.

) ‘\é‘ MRS .v.a.;‘i;‘?"’%‘ ase of reference, relevant provisions regarding eligibility and
king input tax credit are reproduced as under:-

r.:&

tv (&
16 2\
'8 E\Zzgz&ilztamri condztzons for taking input tax credit,—
e oS

égo?f_églstered person shall, subject to such conditions and restrictions as
may be prescribed and in the manner specified in section 49, be entitled to

‘!’



Y

SUIreA’ SUORIPUOD AQ2.1a1] JUNO0I0R JUSWILISA0Y) 31 Ul S5 pajrsodap Jou 2aBy
ostadasyuy redon s/ yewn paresdde 31 ‘snyy ‘0Z0ZAed PUR 0Z0Z URr ‘6102
‘6T3dog JO UYIUOW Sy} I0f SIS GEALSD 10U} POy J0u saey ssLidisjuy
redon s/ pres oy eyl ‘Teirod LSO oY WO £ZTA6T0TDIAAVHE ON
NILSD ostidisjuy tedon s/ zia Jodedxel pres 2yl JO STIE]S 9} JO UCNBOYLISA
uo sreadde 1' 410 10V LSOO 243 IO (I){/ UOND9g IOPUN ‘W] WO PaI2A0DSI
pue porusp aq 03 pormbar §1 $90rares/spood jo jusidiosl oyy Aq polreA
Npazd xel, nduj Sy} ‘Uonemis B yons ur Jeyl pareadde 31 90Uy pLre-Peie[oa
$393 31pa1) xe, ndu] Furse) 10§ £10¢ 10V LSOO Y3 I9pUn umo Prel uo 0

pres o} ‘poriod pres JoJ WIngoy GEMLSH Jo SuI uou ol snp %’{@910 maq3 %ﬂﬁ‘u

Jo uonezinn ysnoiyl 10 USed Ul IS JUNOIOE JUSWUISAOD) i-;c,{iup pégsiggp
X

10U ST SO2I0AUL 93} Ul UMOUsS/pedreyd Jjunowe xel ayl ¢ %“3 ur 3t %§;
JUSWUIOAOD) 2Y) OJUL ‘S90TOAUY 9U3 Ul UMOLS/paSreyo junoure xey syl paatcadsp
9ABY pInoys sodiares Jo spood jo rornddns oyl ey} ST 8901 sjg*"/%péoﬁ
Jo yuardroal a3 £q Q1] Sulrear Joj UORIPUOD U3 Jo w0 Yery) pareadde i1 ‘(0)(g)9T
uonoeg Iepun uolsiaocxd pres o3 1od se ‘snyy CApddns pws ayp fo joadsau
Ul 2qISSTUPY Jpa.o X1 ndia Jo uoypzin YAno.ay 10 YS0o Ul JOYNe JUSULIDA0D)
ayz o3 pwnd Appnpov usaq svy Addns yons fo joadsal w1 pabuoyd xv3 2y3 ‘It
uonoas Jo suosuold sy 03 afgns, ye soremndns g1 Uuondag jo ( D)g uonossg
qng 18yl ‘upein xel ndug 811?:{‘61 JOJ] suonIpuod pue AIIqISe Jo] soplaold
LI0T PV LSHD Ay3 Jo 91 wondeg Jeyl pareadde 1 ‘Ieimy e'e

«-FUBWIDISUL L0 0] ISV 24}
40 1d1e0214 uodn ppauo ayv] 03 panIus aq PYS Uostad paiasifal oyl ‘SpuswvIsul
40 S10] Ul pamaoad a4v 8010aUl UL ISUbp Spoob 8yl alaym Iy} POpIIOL]

'6€ UonDAS L8pUN WiraL DY) paysnpunf spy oy (p)

pup ‘Aiddns pios a3 Jo padsal U} 3)qIsSiwupe 1pado xng nduy fo uoypsyyn
ybBnosyy 10 Yspo ul oype uswuianon sy} 03 pind Aypniop ussaq svy Aiddns
yons fo joadsas ur pabaoyo xvy 3y} ‘T4 uonoss Jfo suoisitosd oYy o} algns (o

fuosuad pausysibai yons Jo junosop Uuo pup fo uoyoaap
a3 uo uostad Aup oy Layddns ay) g pspioid aup seoiaiss ayj aloym (1)

fasuruaiyyo
10 spoob o3 sy Jo spswnoop Jfo safsuvyy fo Avm fg teyps ‘spoob
Jo yuswanow Huunp 1o atofaq ‘esimusyio 4o jusbv uw sp Bupov
soyjoym ‘uostad patoisibas yons fo uowosap 2yl uc uostad usyio
Aup 10 yuardivas v o3 Leyddns ayy Aq patsayep adp Spoob ay] aiaym 1)

—saoas ‘@q fivw asv0 ay) Sp Uo spoob ay] paarsdad svy UoSLed pataysibal
ayy Y] powasp 2q NpvYs n ‘esnvp snyi fo sasodind sy} 104 —uonvuvldXE]

430G 10 SB011IBS 10 SPOOB DY) PaIeoaL SUY Y ()

‘paquosaid
aq fivw sv syuswnoop Buifind xp] 13Yy30 Yons 10 OV SIY} 2pun paiaisibal
4oyddns v Aq penss) sjou pqap 10 z0100u) X} V fo uoissassod wp s1 3y ()

—‘Ssajun Wy o} Y3ioq 10 Sa0ULIDS
40 spoobh Jo fiyddns Aup fo joadsais wp xv3 ndur Auv fo ppado ay] 0] papyue aq
11oys uos.ad paisysibai ou ‘woyoas snyy Ui parapued Bunyfiun Bupuvisypmiop (z)

- -uos.uad yons fo
126pa] Npalo 0104081 BY] 0] PAYIPaLD 3G JJDYS JUNOWD PIDS dY] PUD SSaUISTIq
sy Jo soupiayunf 10 25.n00 BY) UL PASN 3G 0] PAPUSIUL L0 PIST 24D YoIar iy
01 Y10q 40 SaouLas 10 spoob Jo Aiddns fiup uo pabioys xv3 ndwp fo ppauo vy



ITC as envisaged under provisions of Section 16 of CGST Act,2017/ Gujarat
State GST Act,2017 are violated. Thus, they have wrongly availed and utilized
ITC of CGST of Rs.1,72,563/- and ITC of SGST of Rs.1,72,563/-for the said
period on the basis of invoices issued by M/s Gopal Enterprise and the said
ITC appeared recoverable under Section 74(1) of CGST Act,2017/ Gujarat GST
Act,2017 alongwith interest under Section 50(3) of CGST Act,2017/Gujarat
State GST Act, 2017/ and penalty under Section 74(1) of CGST
Act,2017 /Gujarat State GST Act, 2017 appeared to be imposable on the said
taxpayer.

CALCULATION OF WRONG AVAILMENT AND UTILIZATION OF ITC AS PER
REVENUE PARA 9

TABLE - 2
(Amount in Rs.)
Year IGST CGST SGST Interest Penalty
2019-20 0 1,72,563 | 1,72,563 | To be | To be
ascertained | ascertained
Total 0 1,72,563 | 1,72,563

Revenue Para 10:- Wrongavailment of ITC of blocked credit as per Section 17
(5} of CGST Act,2017.

4. During the course of audit, on perusal of purchase regi'ster/ invoices, it
appeared that the said taxpayer has availed Works Contract Services for
installation of Central Air Conditioner from M/s Shah Engineering. The details
are as under:-

TABLE 3 (Amount in Rs.)
ITC availed on the strength of invoices issued by M/s Shah Engineering
GSTIN No. 24AZBPS5212J1ZG for providing Central Air Conditioning System
Inv
Date No Product Basic CGST SGST

03.12,19 168 | Cooling Tower 189,551.64 17,059.68 17,059.68

05.12.19 174 M S Pipe for AHU 227,673.16 20,490.62 20,490.62 ‘

10.12.19 191 M S Pipe for AHU 364,935.52 32,844.24 32,844.24

Panel for Chilled Water

14.12.19 194 | Pumps 380,600.00 34,254.00 34,254.00

19.12.19 199 | XLPE Insulation for AHU 26,927.96 2,423.32 2,423.52

19.12.19 200 | XLPE Insulation for AHU 7,479.60 673.20 673.20

19.12.19 201 24 Gauge Sheet for AHU 98,137.24 3,832.38 8,832.38

21.12.19 202 | Balancing Valves for AHU 156,974.58 14,127.71 14,127.71

22,12.19 203 | M 8 Pipe for AHiJ 15,707.56 1,413.72 1,413.72

22.12.19 204 | XLPE Insulation for AHU 44,879.60 4,039.20 4,039.20

22.12.19 205 | XLPE Insulation for AHU 8,976.32 807.84 807.84

22.12.19 206 24l Gauge Sheet for AHU 98,137.24 8,832.38 8,832.38

25.12.19 207 |.Cendenser Water Pump 289,872.36 17,392.32 17,392.32

TRy &

27.12.19 %9%: ,Pdt“s r/valve 80,645.80 | 8,068.10 8,068.10

27.12.19 2 l'Q i XE E‘j:nstf] ion for AHU 59,664.48 5,369.76 5,369.76

31.12.19 |\ 207\ ¥hifleaWatér Pump ‘
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ITC availed on the strength of invoices issued by M/s GMP TECHNICAL
SOLUTIONS PVT. LTD. GSTIN No. 24AAACQ1042P1ZH and '
27AAACQL042P2ZA for providing Works Contract Service of Clean Room
panels
Date Inv No Basic CGST SGST IGST
27-Dec-19 GMP3L0OC1920-0885 5,905.96 - Y -1 1,063.04
15-Feb-20 GMP3LOC-1001 8,077.96 - -] 1,454.04
29-Feb-20 GMP3LOC-1046 38,816.04 - - | 6,986.96
18-Mar-20 GJGST1920-0072 31,608.44 | 2,844.78 2,844.78 -
18-Mar-20 GJGST1920-0073 12,000,00 1,080.00 1,080.00 -
18-Mar-20 GJGST1_920—OO74 1,000.00 90.00 90.00 -
18-Mar-20 GJGST1920-0075 4,575.50 411.75 411.75 -
18-Mar-20 GMPO3INS19200161 | 198,938,93 - - | 35,8098.07
18-Mar-20 GMPO3INS 19200162 1,500.00 - - | 270.00
4,426.53 4,426.53 | 45,583.11
4.3 Works Contract has heen defined in Section2 (119) of the CGST

Act,2017. In terms of the said definition, where supply of goods and services
results into an immovable property is considered as works contract.

4.4 As can be seen from the words of definition, a work contract under
the GST Act is in relation to immovable property. It may be noted that
immovable property has not been defined under the CGST Act, 2017 and
therefore reference is made to the definition of immovable property under the
General Clauses Act, 1897. As per Section 3(26) of the General Clauses Act
1897, "immovable property” "shall include land, benefits to arise out of land and
things attached to the earth, or permanently fastened to anything attached to the
earth”.

v

4.5 In the case of “Municipal Corporation of Greater Bombay &Ors V.
Indian Oil Corporation Ltd. (199 suppl. CC 18) wherein one of the guestions
Hon’ble Supreme Court considered was whether a petrol tank, resting on earth
on its own weight without being fixed with nuts and bolts, had been erected
permanently without being shifted from place to place. It was pointed out that
the test was one of permanency; if the chattel was movable to another place of
use in the same position or liable to be dismantled and re-erected at the later
place, if the answer to former is in the positive it must be a movable property but
if the answer to the later part is in the positive then it would be treated as
permanently attached to the earth”.

In the instant case, it appeared that the test of pérmanency laid
Apex Court in the case of Municipal Corporation of Greater

y &O;;§F~ Indian Qil Corporation Ltd. (199 suppl. CC 18) has been
. d/{:m;, su ect case as the Central Air Conditioning System, PU
Fl @rg g/Ep e §7er1ng and installation of clean room panels cannot be

shi teél from{ ) é,- Igllce to another as such without dismantling it; that Central
Air Oeﬁditmnm v§ystem PU Flooring/Epoxy Covering and installation of clean
room aﬁi‘lg,")‘v/transferred to the building owner and this involves transfer of
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then ITC of the tax paid for such works contract service is admissible, whereas,
in the present case, as the works contract service is provided for said
installations (other than plant &machinery) which also appeared to be
immovable, ITC is not admissible.

4.9 It further noticed that the said taxpayer has received the services
of electrical installation/ testing/ commissioning from M/s Apikore
- Electrobuild Pvt. Ltd./Apikore Corporation, as per following details, which
appeared to be blocked as per provisions of Section 17 (5) (d) of CGST
Act,2017.

TABLE 6 (Amount in Rs.)

Date Inv No. ‘ Basic CGST SGST
03.02.20 AEPL/005 798,955.08 71,905.96 71,905.96
16-Mar-20 AC/19-20/061 272,161.92 24.,494.54 24,494.54
16-Mar-20 AC/19-20/062 342,026.28 30,782.36 30,782.36

1,413,143.28 | 127,182.86,| 127,182.86

4.10 It further appeared that the said taxpayer has received the
goods/services from M/s Galaxy Tools & Hardware, M/s Shital Sales
Corporation and M/s Mukund Industrial Stores, as per following details, who
have supplied them materials which has been booked for Building Repairs /
Other Repairs / Factory Expenses/ Consumable stores, etc, which appears to
have been used for construction of an immovable property (other than plant or
machinery) which appear to be blocked as per provisions of Section 17 (5) (d) of

CGST Act,2017.
TABLE 7 (Amount in Rs.)

ITC availed on the strength of invoices issued by M/s GALAXY TOOLS &
HARDWARE GSTIN No. 24CLHPM7153A1ZD for providing materials for Building
Repairs / Other Repairs / Factory Expenses/ Consumable stores

Date Inv No Product Basic CGST SGST Remarks
3-Dec-19 | A-1055 | PLET 757.24 ' Building
MIGAGRA/SPARE 68.13 68.13 Repair
PAINT/ UPVC
VALL/TEP .
3-Dec-19 | A“1055 | COTTAN WASTE 390.00 Building
9.75 9.75 Repair
6-Dec-19 [ A-1063 | HEX 6,960.94
| BOLT/WOSHAR/ 626.53 626.53 Consumabl
NUT/ e
PLASTIC/BELT
13-Dec-19 | A-1084 | HEMAR/TESTER/U 1,055.10 Consumabl
PVC VALL/BERING 175,95 175.95 e
14-Dec-19 | A-1087 | AIE 5,989.80
SLIENDAR/UPVC 539.10 539.10 Consumabl
TEE/BUSHING/VAL e
L/SOLUSAN/BERAL
PUMP
14-Dec-19 | A-1090 | HSS TEPSET - 1,979.60 .
178.20 178.20 Consumabl
c
16-Dec-19 | A-1094 | PVC . 4,960.20 Building
x PIPE/COPLIN/ELBO 446.40 446,40 ;
//4.,/’r f;;?fﬁ? o \WE/;SOLUSAN /SILIN Repair
A PN | DER/KHILA
18-DecBIg AT '.'UP 504.28 Building
6 & ECOPLIN/TEE/PVC. 45,36 45.36 Repair
B 5\ g SNTJJARI  SS/UPVC
\6“’ d L ELBOW/UNION :
19-DeciIg, 1541103 |PAINT 3,600.00 . Consumabl
\ % yig 0 -SPRE/SILICON 324.00 324.00 e
e | TUB/BUFIG WHILL
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1-Feb-20

ANGAL
BRECKET/KHILA
JASTI/SILICON
GUN/TUB/KALA
HIT

2,827.96

254.52

254.52

Consumabl
e

3-Feb-20

WIRE
ROOP/SILICON TUB

2,039.80

183.60

183.60

Consumabl
e

5-Feb-20

FAIAR
BOTAL/MARBAL
BLADE

1,689.80

152,10

152.10

Consurmmabl
e

12-Feb-20

RABAR BELT

5,000.00

450.00

450.00

Consumabl
c

14-Feh-20

UPVC PIPE;PU
CONCTER/ PU
PIPE/ UPvVC
UNION/  ELBOW/
COPLIN/SOLUSAN/
BUSHING/BRASS/
WIRE ROOP

1,750.00

157.50

157.50

Building
Repair

22-Feb-20

UPVC
BRASS/ELBOW /FIF
E/REDUSAR/VALL/
SOLUSAN/TANK
NIPPLE/COPLIN/FT
/VALL/UNION/CON
CTER/PATRA/FAIB
ER

SCURE/BOLT/KHIL
A * JASTI/MS
PIPE/CHENAL/BRA
SS HEAND CEP

105,272.04

9,474.48

9,474.48

Building
Repair

24-Feb-20

FAIBAR SIT/RENK

50,060.20

4,505,40

4,505.40

Consumabl
e

24-Feb-20

TAKI

67,800.00

6,102.00

6,102.00

Factory
Expense

25-Feb-20

UPVC  FIPE/UPVC
ELBOW / VALL/
BOLL COCK/ UPVC
TEE/BRASS

3,740.80

336.60

336.60

Building
Repair

25-Feb-20

MS
SADYA/MIDI/PLET
MIGAGRA/NAKA/PA
N/KEPISITAR
STATAR

389.80

35.10

35.10

Building
Repair

29-Feh-20

GEJ

52,650.00

4,738.50

4,738.50

Consumalbl
[ o3

2-Mar-20

PU ELBOW/GI
NIPPLE

266.94

24.03

24.03-

Building
Repair

4-Mar-20

UPVC
FIPE/VALL/COPLIN
/ELBOW /TEP/SILIC
ON TUB/COSTING
POWDER/DRILL
PANA

19,370.40

1,743.30

1,743.30

Building
Repair

5-Mar-20

UBVC
PIPE/FT/ELBOW/R
EDUSAR/TEE/SOL
USAN/COFLIN/TEP
LON  TEP/KHILA
JSTI/ROLL
PLUG/DRILL PANA

10,404.,28

936.36

936.36

Building
Repair

5-Mar-20

MARKAR PEN
CD/WHILL] UPVC
VALL/TEE/
ELBOW/
SOLUSAN/VALL
BRASS MT/
REDUSAR/
MOTER/LOCK/COS
TING POWDER

8,088.16

727.97

727.97

Building
Repair

UPVC

“|\eiPE/ELBOW /PU
| ICONCTER/PIPE/SS

C INIPPLE/ REDUSAR/

T

i VALL

4,755.10

427.95

427.95

Consumabl
e

COLAM PIPE

7,700.00

693.00

693.00

Other
Repair
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26-Dec- | 2217 PIPE WRENCH 650.00
19 _ 58.50 58.50
26-Dec- |2217 |V BELTS 160.00
19 14.40 14.40
28-Dec- | 2242 SS HEX NIPPLES/ 5,870.40 Consumabl
19 ROTARY DILL 528.30 528.30 es
MACHINE/ RCC
DRILL/PUPIPE/
ELBOW/COUPLE
R/MTA/FTA/ADJ
USTABLE
WRENCH/CPVC
SOLUTION/ UPVC
ELBOW / UPVC
TEE/PU
CONNETOR/CAR
BON BRUSH
29-Dec- | 2266 CYLINDER 3,800.00 Consumabl
19 342.00 342.00 es
30-Dec- | 2305 SS BOLTS 360.20
19 32.40 32.40
31-Dec- | 2326 EQUAL 431.42 .
19 CONNECTOR/PU -+ | 38,79 38.79
CONNECTOR/SS
HEX
NIPPLES/PVC
BALL CORKS
3-Jan-20 | 2367 JOUL MODULAR 445,72 : Building
REGULATOR/PVC 40.14 40.14 Repair
ELBOW/TEE/PIP .
ES/FTA
4-Jan-20 | 2370 855 BOLTS/PVC 59.38 Consumabl
ELBOW 5.31 5.31 es
6-Jan-20 | 2378 PVC ELBOW/ 372.04 Building
REDUCERS/BUS 33.48 33.48 Repair
HING
9-Jan-20 | 2393 CH HEAD 2,664.48 . Consumabi
SCREWS/ 239.76 239.76 es
NUT/TROLLY
WHEEL
10-Jan- | 2396 BEARINGS/RCC 1,251.64 ' Consumabl
20 DRILL/PVC FTA 112.68 112.68 es
11-Jan- | 2402 HOOKS/SAMAR 948.26 Consumabl
20 WASHER/UPVC 85.37 85.37 es
JET SPRAY
12-Jan- | 2414 al JALI/HSS 3,381.42 Other
20 DRILL/DOOR 304.29 304.29 Repairs
STOPPER/UPVC
BALL  VALVES/
MTA/FTA
13-Jan- | 2417 GI JALI 3,750.00 Other
20 337.50 337.50 Repairs
17-Jan- 2437 ROTARY BRASS 450.00 Consumabl
20 WIRE 40.50 40.50 es
24-Jan- | 2501 ALUMINIUM 2,075.50 ' Consumabl
20 SECTION MOTER 186.75 186.75 es
RAILINGS/SS
BOLTS
6-Feb-20 | 2638 SPRAY 1,416.94 Building
PAINT/DOUBLE 127.53 127.53 Repair
| SIDE TAPE
23-Feb- 1205, TwCQTTON WIPERS 400.00 Consumabl
20 6 SORISah T o 10.00 10.00 es
Nilg 43,184.18 3,860.41

3,860.41
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8-Fel;-20 2796/1 | PLATE TYPE 1,290.00 Other
9-20 HEATERS 116.10 116.10 Repairs
8-Feb-20 [ 2796/1 | DRIVER 1,719.84 Other
9.20 154.80 154.80 Repairs
8-Feb-20 | 2796/1 | TUBE 3,400.00 Other
9-20 306.00 306.00 Repairs
27-Feb- 2966/1 | METER 2,500.00 Consumables
20 9-20 225.00 225.00
2-Mar-20 | 2996/1 | SENSOR 700.00 Consumables
9-20 63.00 63.00
7-Mar-20 | 3043/1 | CABLE 5,500.00 Other
7-Mar-20 | 3043/1 | TAFE ROLL 255.10 Other
9-20 22.95 22.95 Repairs
11-Mar- [ 3058/1 | FLEXIBLE WIRE 1,638.16 Other
20 Q.20 147.42 147.42 Repairs
1i-Mar- 3055/1 | LED 14,450.00 Other
20 9.20 867.00 867.00 Repairs
11-Mar- 3055/1 | CONTACTOR/ACT 3,043.16 Other
16-Mar- 3095/1 | REALY 1,179.90 Other
20 9-20 106.20 106.20 Repairs
16-Mar- 3095/1 | ADAPTOR 1,559.90 Other
20 Q-20 140.40 140.40 Repairs
16-Mar- 3098/1 | FLEXIBLE WIRE 6,714.29 Other
20 9-20 604.28 604.28 Repairs
l6-Mar- 3098/1 | MCB 2,261.15 Other
20 9-20 203.50 203.50 Repairs
152,569.38 12,746.81
12,746.81
4.11 A summary of above blocked credit under Section 17(5)(C) and(d) is
as under:-
TABLE 10 (Amountin Rs.)
Name of the inward supplier IGST CGST SGST
Shah Engineering 280014 280014
Malti S 48346 48346
M/s GMP Technical 45,583
Solutions Pvt. Ltd. 4.4267 4.4267
M/s ApikoreElectrobuild Pvt. 127183 127183
Ltd. /Apikore Corporation
Galaxy Tools and Hardware 48,229 48,229
Mukund Industrial Store 3860 3860
Shital Sales Corporation 12747 12747
TOTAL 45,583 5,64,646 5,64,646

4.12

to reverse ITC of IGST of Rs.45,583/-,

In view of the above, it appeared that the said taxpayer is required

CGST of Rs.5,64,646/- and ITC of

SGST Q’,@R?b}(?4 646/-, as calculated above, under Section 74(1) of CGST Act,

20
alﬁ

201¥

NJE

4/““ gﬁgéfrgto

1th {

mytate GST Act,2017 and Section 20 of the IGST Act, 2017,
ere§t at appropriate rate under Section 50(3) of CGST Act,

Section 74(1) of CGST Act, 2017 /Gujarat State GST Act,

read mﬂ'l Sectlon 20 of the IGST Act, 2017.
\ﬁ—-

2 \G\ljaz;@. Jc f GST Act, 2017 read with Section 20 of the IGST Act, 2017
an i e‘nalty Ln;d’e
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Partner is Saga laboratories and after registration as the company under
chapter XXI of the Companies Act, 2013, shall be M/s Saga Lifesciences
Limited. It is also mentioned in the Memorandum of Association that “ all the
properties of the said firm whether movable or immovable, including actionable
claims belonging to the said firm and all the liabilities of the said firm, as on the
closing of the business hours of the day preceding the date of issuance of
incorporation certificate by the Registrar of the Companies shall be vested in the
company pursuant to its Registration in accordance with the provisions of Part I
Chapter XXI of the Companies Act,2013.” Thus, in the instant case, the date of
such transfer in the eyes of law is 10.07.2019 viz. the date on which of M/s
Saga Laboratories has been converted into M/s. Saga Lifesciences Ltd. as per
certificate of incorporation issued by Registrar of Companies. This date
viz..10.07.2019 is also reflected as date of liability in the GST Registration
certificate of M/s. Saga Life Sciences Ltd. Therefore, the tax payer was
required to discharge the tax liability w.e.f. 10.07.2019 being the date of
conversion, resolution and transfer and shown as the date of liability in the
registration however M/s. Saga Lifesciences Ltd. started discharging their
ownGST liability (on outward supplies made by them} w.ef. 01.12.2019. M/s
Saga Laboratorieshave discharged GST liability instead of M/s. Saga Life
Sciences Ltd. on the outward supplies made by M/s Saga Laboratories even
after 10.07.2019.

5.5. In view of the above facts discussed in the foregoing paras, it
appeared that the said taxpayer has contravened the provisions of Section 85
(2) of the CGST Act, 2017, in so far as the taxpayer failed to disc;harge the GST
liahility with effect from the date of transfer of business (i.e. 10.07.2019) and
failed to apply for amendment of their certificate of registration within the
prescribed time. Thus, the circumstances and facts available on record suggest
that the taxpayer had not fulfilled the legal requirement with regards to
discharge of tax liability on the clearance shown in their financial records
without any legal justification and thereby contravened the provisions related
to discharge of tax liability on the clearance/supply shown in their financial
records to the tune of Rs.2,52,32,953/-(IGST Rs. 2,51,33,607/-+ CGST Rs.
49,673/~ + SGST Rs. 49,673/-) for the period 2019-20.

5.6. In view of the facts discussed hereinabove and the evidences
available on record, it appeared that the said taxpayer has not paid GST to the

tune of IGST Rs.2,51,33,607/-+ CGST Rs. 49,673/- + SGST Rs. 49,673/- on

the taxable value of Rs.21,24,24,947/- during the year 2019-20. The said

amount of GST is to be recovered from the taxpayer under Section 74(1) of the.
CGST Act, 2017 along with applicable interest in terms of Section 50(1) read

with Section 74(1) of the CGST Act, 2017. They also appear liable to pay

penalty under Section 74(1) of the CGST Act, 2017. For IGST matters, all the

above provisions of CGST Act,2017 are to be read with Section 20 of IGST

Act,2017. ' -

CALCULPr’PI-ON OF NON PAYMENT/ SHORT PAYMENT OF GST AS PER

RE ﬂﬁ@r RA\
B Lo TABLE - 12 (Amount in Rs.) _
el .‘Ye':_a.r“j 2 S IGST CGST SGST Interest Penalty
& DO10 T2 E1,33,607 | 49,673 | 49,673 |To be | To be
B EAD0! /_if:?,:“"" ascertained | ascertained
M Tetat*]:2,51,33,607 | 49,673 | 49,673
L
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be, under section 52 shall furnish a return specified under sub-section (1} of
section 39 in FORM GSTR-3 electronically through the common portal either
directly or through a Fdcilitation Centre notified by the Commissioner.

From conjoint reading of Section 39 of CGST Act, 2017 read with Rule 61 of the
CGST Rules, 2017, it appeared that M/s Saga Lifesciences Limited should have
filed correct GSTR-3B returns, however they have knowingly failed to file
correct GSTR-3B returns. They should have declared wrongly availed credit in
the appropriate column of GSTR3B viz. Ineligible ITC availed.

6.3  Section 17. Apportionment of credit and blocked credits.-

From the aforesaid provisions of Section 17 of CGST Act, 2017, it appears that
M/s Saga Life sciences Limited have availed ITC of GST paid on Works Contract
Service which were supplied to them for creation of immovable property and
the ITC on such inputs and input services were blocked under the said section.
It appears that the said taxpayer should have reversed the ITC wrongly availed
and utilized by them and filed correct GSTR-3B returns, however they have
knowingly failed to file correct GSTR-3B returns. They should have declared
wrongly availed credit in the appropriate column of GSTR3B viz. Ineligible ITC
availed, as discussed above, which they have failed to do so.

6.4 Section 22 of CGST Act,2017:- Persons liable for Registration

(3) Where a business carried on by a taxable person registered under this Act is
transferred, whether on account of succession or otherwise, to another person as
a going concern, the transferee or the successor, as the case may be, shall be
liable to be registered with effect from the date of such transfer or succession.

6.5 Section 25 of CGST Act,2017:- Procedure for Registration

(1) Every person who is liable to be registered under section 22 or section 24
shall apply for registration in every such State or Union territory in which he is so
liable within thirty days from the date on which he becomes liable to registration,
in such manner and subject to such conditions as may be prescribed:

6.6 Section 85(2) of the CGST Act,2017:-

“ Where the transferee of a business referred to in sub-section (1) carries on
such business either in his own name or in some other name, he shall be liable
to pay tax on the supply of goods or services or both effected by him with
effect from the date of such transfer and shall, if he is a registered person
under this Act, apply within the prescribed time for amendment of his
certificate of registration.)

The said taxpayer has contravened the provisions of Section 85 (2) of the
CGST Act, 2017, in as much as the taxpayer failed to discharge the GST
liability with effect from the date of transfer of business (i.e. 10.07.2019) and
failed to apply for amendment of their certificate of registration within the
i 18,
Jen e,
L/ Secions af of CGST Act 2017: Interest on Delayed Payment of
GI;I% ER X — PAYMENT OF TAX)

oy ’
i o
. 450 who is liable to pay tax in accordance with the provisions
o{ the rules made thereunder, but fails to pay the tax or any
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(vi) Section 50 of the CGST Act, 2017, in as much as they failed to
discharge their GST liability in due time / failed to reverse wrongly

availed ITC;
(vii) Section 59 of the CGST Act, 2017, in as much as they failed to self

assess their tax liability with an intend to evade payment of tax;

8. Quantification of Non Payment/Short Payment of GST and ITC wrongly
availed by M/s Sagalifesciences Limited:

As discussed herein above in para 3, 4 and 5, the total amount of ITC wrongly
availed and utilized and GST not paid/short paid is summarized as under:-~

Table — 13 (Amount in Rs.)
Sr. | Revenue IGST ; CGST . SGST
No. | Para No. Demand Paid | Demand Paid Demand Paid
1. R.P.S 0 0 1,72,563 0 1,72,563 - 0
2. R.P.10 45,583 0 5,64,646 0 5,64,646 0
3. R.P.11 2,51,33,607 0 49.673 0 49,673 0
GRAND TOTAL | 2,51,79,150 7,386,882 7,86,882

9, Section 74 of the CGST Act, 2017 :

“74. (1) Where it appears to the proper officer that any tax has not been
paid or short paid or erroneously refunded or where input tax credit has
been wrongly availed or utilized by reason of fraud, or any wilful-
misstatement or suppression of facts to evade tax, he shall serve notice on
the person chargeable with tax which has not been so paid or which has
been so short paid or to whom the refund has erroneously been made, or
who has wrongly availed or utilized input tax credit, requiring him to show
cause as to why he should not pay the amount specified in the notice
along with interest payable thereon under section 50 and a penalty
equivalent to the tax specified in the notice.

(2) to (6).....

(7) Where the proper officer is of the opinion that the amount paid under
sub-section (5) falls short of the amount actually payable, he shall proceed
to issue the notice as provided for in sub-section (1) in respect of such
amount which falls short of the amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) pays the
said tax along with interest payable under section 50 and a penalty
equivalent to twenty-five percent of such tax within thirty days of issue of
the notice, all proceedings in respect of the said notice shall be deemed to
be concluded.

(9) The proper officer shall, after considering the representation, if any,
made by the person chargeable with tax, determine the amount of tax,
interest and penalty due from such person and issue an order.

(10} The proper officer shall issue the order under sub-section (9) within a
period of five years from the due date for furnishing of annual return for
the financial year to which the tax not paid or short paid or input tax credit
wrongly availed or utilised relates to or within five years from the date of
erroneous refund. .

re any person served with an order issued under sub-section (9)
e tax along with interest payable thereon under section 50 and «a
equivalent to fifty percent of such tax within thirty days of
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Act,2017/Gujarat GST Act'2017 readwith Section 20 of IGST Act2017 by
invoking extended period of five years.

11. Since the said taxpayer was liable to self-assess the liability to pay
tax, they had an obligation to furnish the correct and complete information.

11.1. It appeared that the taxpayer had not paid the tax within the
prescribed due dates on the outward supplies made by them. Further, it
appears they had wrbngly availed and utilized ITC of CGST/SGST/IGST. These
supplies and wrongly availed & utilized ITC were not shown in their GSTR 3B
returns. It, therefore, appears that there is a case of suppression of facts to
evade the payment of tax and wrong availment& utilization of ITC. It appears
that short paid CGST/SGST and wrongly availed& utilized ITC of CGST/SGST
is to be demanded/ recovered from the said taxpayer under the provisions of
Section 74(1) of the CGST Act' 2017. Similarly, short paid IGST and wrongly
availed & utilized ITC of IGSTappears liable to be demanded/ recovered from
them under the provisions of Section 74(1) along with interest under Section
50 of the CGST Act' 2017 read with the provisions of Section 20 of the IGST

Act,2017.

11.2. By their various acts discussed above, the said taxpayer appears to
have rendered themselves liable for penal action under Section 74 (1) of the
CGST Act' 2017 for failure to file proper statutory GST returns duly discharging
the proper tax liability, failure to pay tax, failure to self assess the tax liability,
wrong availment& utilization of ITC and suppression of facts and contravention
of various provisions of the CGST Act'2017 and Rules made there under with
intent to evade payment of GST; thereby it appears penalty under Section 74(1)
of the CGST Act' 2017 is invokable.

12. In terms of the provisions of Rule 142(1A) of the CGST Rules,
2017, DRC-01 A was issued to the said taxpayer on 23.09.2022 intimating
their liability under Section 74(5) of the CGST Act, 2017 and advising them to
pay the tax as ascertained therein or to file any submissions against the above
ascertainment in Part-B of DRC-01A on or before 07.10.2022.

12.1 The said taxpayer has neither paid tax as ascertained and
intimated by this vide DRC-01 A mentioned in above paragraph nor any written
submissions have been received from them till date.

13. Therefore, Show Cause Notice bearing
No.GADT/TECH/SCN/GST/114/2022-TECH and LEGAL dated 21.10.2022
was issued to M/s. Saga Lifesciences  Limited, 198/2 and 198/3,
Charcharwadi, Vasna, Sanand, Ahmedabad-Gujarat-382210 GSTN No:-
24BCCS3380H1ZF are called upon to show cause to the Additional/Joint
Commissioner, Central GST & Cenfral Excise, Ahmedabad North

Commissionerate, 1st floor, Customs House, Near All India Radio,
Navrangpura, Ahmedabad- 380 009,as to why:
13. 1

wrongly availed ITC totally amounting to Rs.3,45,126/- (Rupees
:'-».- Lakh Forty five Thousand One Hundred Twenty six only)
¢ """""_;:-..<> GHTRs.1,72,563/-+ SGSTRs.1,72,563/-)as per Revenue Para O,
et ?bg} not be demanded and recovered from them, under the
iy
@

‘ovisions of Section 74 (1) of the CGST Act, 2017/Gujarat GST Act,

J} @Y7 as discussed in para 3 above;
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further stated that one of the conditions of Section 16(2)(aa) is that the
details of invoice must be furnished by the supplier and communicated to the
recipient for availment of ITC by recipient however it must be noted that the.
said conditions is made effective vide Noti.No.39/2021 dated 21.12.2021 w.e.f
01.01.2022. In the instant case, the said conditions was not applicable as the
Notification became effective from 01.01.2022. Section 16(2)(ba) is made
effective vide Notification No.18/2022 dated 28.09.2022 -with effect from
01.10.2022 hence not applicable in the instant case. Further they a stated
that as approved by.the 27 th Council meeting held on 04.05.2018 amount of
credit will not be limited to the invoices uploaded by their suppliers which
appears in GSTR 2A of the assessee. In the press release, it has been
mentioned that there shall not be any automatic reversal of input tax credit
from the buyer on non payment of tax by the seller. In case of default of
payment of tax by the seller, recovery shall be made from the seller. However,

reversal of credit from buyer shall also be an option available with the revenue
authorities to address exceptional situations like missing dealer, closure of
business by the supplier or the supplier not having adequate assets etc. They
have also provide copy of press not for perusal.

16. They further stated that looking to the press release issued by
CBIC, it can be seen that recovery from the buyer can be made only in case of
situations where such recovery cannot be made from the seller. Hence, in case
where seller is untraceable then only buyer can be made liable for such
recovery. In the instant case, the department should make recovery from
M/s.Gopal enterprise who has collected GST from noticee and has not paid the
same to Government. On the default made by supplier, buyer should not be
held responsible for the payment of GST. GST is a mechanism to collect
indirect taxes under a value chain process and if seller collects tax then
responsibility to pay such taxes lies with such seller and buyer is not liable to
pay GST as equal to default made by the supplier. They further submitted that
they have actually received goods and/or services which is used by it in the
course or furtherance of business. It is also in possession of tax invoice for the
said supplies and the relevant returns has also been filed by the noticee. With
respect to condition of payment of tax to the Government [Section 16{2)(C)], the
said condition is subject to provisions of Section 41 of the CGST Act, 2017. The
extract of same is as under:

“41. Claim of input tax credit and provisional acceptance thereof-

1. Every registered person shall, subject to such conditions and
restrictions as may be prescribed, be entitled to take the credit of
eligible input tax, as self-assessed, in his return and such amount
shall be credited on a provisional basis to his electronic credit ledger.

2. The credit referred to in sub-section (1) shall be utilized only for
payment of self- assessed output tax as per the return referred to in the
said sub-section”

s
beeni;g%ﬂf}_ ed by the noticee and hence it is allowed to claim ITC on self-

s%’hsmen;“}aasm Further, Section 41 has been amended vide Finance Act,
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09.10.2019 and it was made effective from 09.10.2019. Relevant extract of the
© same is as under:

“(4) Input tax credit to be availed by a registered person in respect of
invoices or debit notes, the details of which have not been uploaded by the
suppliers under sub-section (1} of section 37, shall not exceed 20 per cent.
of the eligible credit available in respect of invoices or debit notes the
details of which have been uploaded by the suppliers under sub-section (1)
of section 377

It is to be noted that the above rule has been made effective from 09.10.2019
and though above rule was implemented w.e.f. 09.10.2019 however concession
of 20% was granted to the taxpayer where it can avail ITC in GSTR-3B upto
20% of eligible ITC matching with GSTR-2B. Further, said limit of 20% was
reduced to 10% and then to 5% and then to exact matching with GSTR-2B.
Hence, it can be seen that the mechanism of matching of ITC between GSTR-
3B and GSTR-2A was made effective in phased manner and hence such
relaxation was provided to the taxpayers to implement the system of matching
gradually. The tax payer has reproduced the details of notifications through
which it was prescribed that taxpayer can avail ITC in its GSTR-3B after
matching with GSTR-2A however such matching was not restricted to the
invoices which are reflecting in GSTR-2A but Government given relaxations by
way of prescribing limit upto which ITC in GSTR-3B can be availed by taxpayer
even if it is not reflecting in GSTR-2A. Details of the notifications are as under:

% of eligible ITC
Notification No. as per GSTR-2A | Effective date
Notification No. 49/2019 — Central Tax dated 09.10.2019 20% 09-10-2019
Notification No. 75/2019-Central Tax dated 26.12.2019 10% 01-01-2020
Notification No. 94/2020-Central Tax dated 22.12.2020 5% 01-01-2021
Notification No. 40/2021- Central Tax dated 29.12.2021 0% 01-01-2022
19. The department must consider the fact that a taxpayer was eligible

to avail additional ITC in its GSTR-3B to the extent limits prescribed and as
mentioned in above table. Hence, in case of invoices booked in books and ITC
of those invoices is not reflecting in GSTR-2A then ITC to extent of limit can be
availed hence straight away raising of demand on the basis of filing status of
supplier is bad in law and such type of demand needs to be set aside. The
noticee should not be hassled on the fault of supplier. It has paid all its tax
dues to the supplier on time and also done all the compliance required under
the law. Thus, the noticee is the person who has suffered the tax i.e., incidence
of tax is on noticee and hence it is eligible to take Input Tax Credit. Here,
supplier is the person who has not filed the returns within due time or has not
reported supplies in the returns filed by him and as a consequence, notice has
rrigsued by the department to the noticee for demand of ITC. The notice
//”’{“X.sh‘agg’_}‘@q issued to supplier for non-filing of returns and not to the noticee. In
S },111 %ﬁpplier has not filed the returns and not paid the tax to the
Gve \ment then department should raise demand to the supplier who has

AR S X . . H
o:;’—dé 'a.ﬁlteglzm compliance of law. The tax payer has relied upon below mentioned
A TS

St g

1

SN A A . .
5 }é]ﬁ.li%?yel s of earlier laws:
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noticee has availed ITC against work contract service. Summary of party wise

demand made is as under: .

. ' Name of Supplier IGST CGST | SGST
Shah engineering - _2,80,014 2,80,014

Malta - 48346 | 48,346

M/s GMP Technical Solution Pvt Ltd ' 45,583 - 44,267 44,267
M/s Apikore Electrobuild Pvt Ltd.&Apikore Corporation - 1,27,183 1,27,183

Galaxy Tools & Hardware - .48,229 48,229

Mukund Industrial store - 3,860 3,860

Shital Sales corporation - 12,747 12,747
Total 45,583 5,64,646 5,64,646

The noticee would like to reproduce the relevant extract of Section 17(5)(c) & 17(5)(d) of CGST Act, 2017
as under: -

“(5) Notwithstanding anything contained in sub-section (1) of section 16 and sub-section (1) of
section 18, input tax credit-shall not be available in respect of the following, namely:

(c) works contract services when supplied for construction of an immovable property {other
than plant and machinery) except where it is an input service for further supply of works

contract service;

{d) goods or services or both received by a taxable person for construction of an immovable
property (other than plant or machinery) on his own account including when such goods or
services or both are used in the course or furtherance of business.

Explanation-For the purposes of clauses fc) and (d), the expression "construction" includes re-
construction, renovation, additions or alterations or repairs, to the extent of capitalization, to

the said immovable property;

Explanation- For the purposes of this Chapter and Chapter Vi, the expression "plant and
machinery"” means apparatus, equipment, and machinery fixed to earth by foundation or
structural support that are used for making outward supply of goods or services or both and
includes such foundation and structural supports but excludes- '

(i) land, building or any other civil structureé;
(ii) telecommunication towers; and
(iii) pipelines laid outside the factory premises”

As per Section 17(5)(c), ITC shall not be allowed of construction of immovable
property which does not include plant & machinery hence by that means we
can say that ITC shall be allowed if the input is towards plant & machinery.
Further, they stated that towards the explanation as prescribed and
reproduced above where it is specified that construction shaill be limited to the
extent of capitalization hence if inputs are capitalized in books of accounts of a
taxpayer then ITC shall not be allowed however if it is in nature of expense and
booked under profit & loss account then Section 17(5)(c) is not applicable
therefore taxpayer shall be eligible to avail such ITC in GSTR-3B. By
considering such factual situation and background law, the noticee would like
{@uce the bifurcation of inputs which are capitalized or booked in profit &
é.xlo"s"s?’ia‘”@g“ t as under:
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+

received any works contract service for construction of immovable property,
but it has purchased plant and machinery for manufacturing purpose and

further supply of goods.

24, They further stated that they are  required to maintain
manufacturing facility as per norms of Regulatory body of pharma sector and
hence it has availed GST credit of flooring and epoxy for plant. Further, it is
submitted that a “Clean- Room” is an environment in which several parameters
(like Contamination, Pressurization, Temperature & Humidity and Personnel
Access) are controlled, monitored and maintained. Basically Clean- Room is an
area in which the quantity &size of air- borne particles are controlled in order
to limit contamination. It is installed & operated in a manner to control the
Introduction, Generation & Retention of contaminates inside the space. Filtered
air flows into the rooms through High Efficiency Particulate Air (HEPA) filters.
Clean- Rooms are classified on the basis of] the amount of air- borne particles
load in the room in any given time. It needs to be installed as per specific
requirement of the regulatory authority of pharma and requirement of products
hence credit of the same should be allowed to the noticee. Furthermore,
CESTAT (Delhi) has held in the matter of “M/s Syncom Formulations (I} Ltd.”
that pharma company is eligible to take CENVAT credit on Input used for
fabrication of clean room. Further, it is submitted that the noticee has availed
service from M/s Apikore Electrobuild Pvt Ltd and Apikore Corporation for
installation of Central Air Condition plant and the same service are related to
installation of plant and machinery hence the same should not be disallowed to
the noticee. As the noticee has incurred expense towards plant & machinery
hence ITC should be allowed.

Revenue Para 11: Demand u/s 85(2) of CGST Act, 2017

25. The noticee would like to submit that department has demanded
GST from noticee on the supplies which are made by the transferor entity i.e.
M/s Saga Laboratories. Details of the incorporation and eifective ‘date of
registration of noticee are as under:

Particulars of noticee Date
Date of Incorporation ‘ 10-07-2019
Effective date of GST
registration 11-10-2019

In the instant case, department has mentioned in SCN that transferee
company was required to apply for cancellation within 30 days of occurrence of
event warranting such cancellation however it has not complied with Section
29 of CGST Act, 2017 read with Rule 20 of CGST Rules, 2017 and continued to
supply the goods in its own name. Relevant extract of said Section and Rule is
as under: ‘

1 58

;Jf'Q” 29. Cancellation 1for suspension] of registration-
TN

¥ ,;o‘,‘;;' - .U .
’/a-‘ & 1) Etzé_aﬁ(oper officer may, either on his own motion or on an application filed by the registered
= i aaTh N + 3 - - + B
L-é-' § ?rs?g g,r]by his legal heirs, in case of death of such person, cancel the registration, in such maornner’
BE ndyg”rfb: such period as may be prescribed, having regard to the circumstances where;
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(c) manufacture for sale or for distribution, or sell, or stock or exhibit
or offer for sale, or distribute any drug or cosmetic, except under,
and in accordance with the conditions of, a license issued for
such purpose under this Chapter”

28. It is submitted that the noticee applied for license to manufacture
for sale (or for distribution) of drugs under the above Act and the said license
was granted by Commissioner, Food & Drugs Control Administration,
Gandhinagar on 04.10.2019. Hence, it is established fact that as per the
regulatory requirements and restriction, noticee was unable to supply drugs
before 04.10.2019 in his own name hence such supply was made by Saga
laboratory. They have also attached copies of licences for perusal. Further, it
has previously been informed that they are primarily engaged in exports
pharmaceutical products. To export any pharmaceutical product, regulatory
procedures of both exporting and importing countries are required to be
followed. The companies manufacturing pharmaceutical products for exports
and their products are required to be registered by the regulatory bodies of the
importing countries. If any party wants to change the name of manufacturer he
has to undergo procedure as prescribed by regulatory bodies of the importing
countries. To apply for change in manufactures name manufacturer has to
provide copy of drug manufacturing license issued in the new name by Food
and Drug Control Administration and a copy certificate of Good Manufacturing
Practices. Also above obtaining license is not a sufficient compliance for
supplying the drugs on own name but a further application is required to be
made to “Food & Drugs Control Administration” for getting a certificate relating
to Site verification.

29. After filing the said application, site visit is to be done by the
Government officials and on the basis of verification, certificate is to be issued
to the effect that said site where activities relating to drug manufacturing are
undertaken is a complying site with good manufacturing practices. The noticee
has received such certificate on 27.11,2019 hence it can be seen that before
27.11.2019, it was not possible for the noticee to undertake the manufacturing
activity on the said site in his own name hence such supply was made by Saga
laboratory in his own name. Copy of certificate is also attached by the tax
payer. Further, it is to be noted that Pharma industry is an industry which
requires more and more regulatory approvals, and it is very sensitive industry
where no activity can be undertaken without valid license as it has higher
penal actions hence for complying to the said requirements, noticee started
supplying drugs from 01.12.2019 and also all compliance relating to GST are
followed with.

30. The tax payer further submitted that the demand which is made
by the department pertains to the demand on exports which are made by Saga
Laboratories. It is submitted that at the time of export of goods, copy of
shipping bill is to be filed and such shipping bill can be filed by exporter who is
ex ort1ng the goods Relevant extract of Section 50 of Customs Act, 1962 is

“5 \ Entry of goods for exportation-
S .-}(1,,2 The exporter of any goods shall make entry thereof by presentmg to the
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Export oLéoods and refund benefits as per Section 16 of IGST Act, 2017 read

with Section 54 of CGST Act, 2017

34. The tax payer further submitted that as per Section 2(5) of IGST
Act, 2017, export of goods means taking goods out of India to a place outside
India. Relevant extract of said Section is as under: .

“(5) export of . goods with its grammatical variations and cognate
expressions, means taking goods out of India to a place outside India”

Further, as per Section 16 of IGST Act, 2017, in case of export of goods,
taxpayer has two options either export the goods under cover of with payment
of IGST or export it under LUT. Relevant extract of said Section is as under:

“16. Zero rated supply.
(1) “zero rated supply” means any of the following supplies of goods or

services or both, namely-
export of goods or services or both; orsupply of goods or services or both to
a Special Economic Zone developer or a Special Economic Zone unit.

(2) Subject to the provisions of sub-section (5) of section 17 of the Central
Goods and Services Tax Act, credit of input tax may be availed for making
zero-rated supplies, notwithstanding that such supply may be an exempt

supply.

(3) A registered person making zero rated supply shall be eligible to claim
refund under either of the following options, namely-

he may supply goods or services or both under bond or Letter of
Undertaking, subject to such conditions, safeguards and procedure as may
be prescribed, without payment of integrated tax and claim refund of
unutilised input tax credit; or

he may supply goods or services or both, subject to such conditions,
safeguards and procedure as may be prescribed, on payment of integrated
tax and claim refund of such tax paid on goods or services or both
supplied, in accordance with the provisions of section 54 of the Central
Goods and Services Tax Act or the rules made thereunder”

As per the above Section, in both of the options refund of GST paid is available
to the taxpayer in view of Section 54 of the CGST Act, 2017.Therefore, it can be
seen that there is no intention of Government to collect GST from the taxpayers .
who is generating foreign exchange for India. Further, to give the benefits to
taxpayers and to promote them Government is giving refurid of GST paid on
export transactions. Therefore, it is humble request by the noticee to submit
that firstly it is exports made by Saga laboratories and secondly it is no supply
for the noticee. Further, to support the above claim, the noticee has submitted
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interest payable thereon under section 50 and a penalty equivalent to the
tax specified in the notice”

As per the above Section, show cause notice can be given only in following
situation: )

o Tax must not have paid or short paid and
» Having an intention of evasion of tax

In the instant case, neither tax is not paid or short paid nor there is any
intention of tax evasion. Tax liability has already been discharged by. the
transferor company and same tax which is already deposited to Government
can not be demanded again from noticee as it is bad in Law and against the
powers of Government. On a single transaction, tax cannot be paid twice.
Hence, such demand needs to be set aside. It is submitted that when there is
demand needs to be set aside then question of interest leviability does not
arise. It is submitted that demand needs to be set aside hence penalty is not
leviable. In view of the above facts, they requested to drop the proceedings on

merits.
PESONAL HEAREING
38. In the instant case personal hearing was granted on 12.07.2023

and 22.09.2023. Shri Viral Sanghvi, CA, duly authorised representative
attended the P.H on behalf of the assessee. He reiterated the submissions
dated 09.12.2022 and requested to decide the SCN on merits.

DISCUSSION AND FINDINGS

39. 1 have carefully gone through the Show Cause Notice, reply to SCN
dated 09.12.2022 along with Annexures, copy of licence in Form 28, Certificate
issued by Food and Drugs control Administration, copies of invoices, shipping
Bill account edger other submissions made by the assessee during the course
of P.H.

40. On perusal of the above referred documents, I find that audit was
conducted for the period July 2017 to March 2020. During the scrutiny of
documents relating to expenses made by the said taxpayer and their other
accounts & returns, it was noticed that they have wrongly availed ITC of CGST
of Rs.1,72,563/- and SGST of Rs.1,72,563/- (total ITC of Rs. Rs.3,45,126/-}.
It was further noticed that they have wrongly availed ITC of blocked credit
amounting to Rs. Rs.11,74,875/- . It was also noticed that they have not paid
GST of Rs. Rs.2,52,32,953/- for the period under reference and accordingly
SCN was issued. On perusal of SCN, I find that the issues Wh1ch requires
determination are:

i) Whether the tax payer is liable to reverse the wrongly availed ITC of Rs.
T Rs.3,45,126/- (CGST of Rs.1,72,563/- and ITC of SGST of Rs.1,72,563/-
W \ or not.
)\ AWhether = the tax payer is liable to reverse wrongly availed ITC of
‘}Rs 11,74,875/~ ( IGST of Rs.45,583/-, CGST Rs.5,64,646/- and SGST of
\}j Rs. 5 04,646 /- of blocked credit as per section 17(5) of CGST Act, 2017
¥/ or not and
Whether the tax payer is liable to pay non-paid / short paid GST of
Rs 2,52,32,953/-(IGST Rs.2,51,33,607/- + CGST Rs.49,673/- + SGST
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applicable interest, by- the said person in such manner as may be
prescribed

Provided that where the said supplier makes payment of the tax payable
in respect of the aforesaid supplies, the said registered person may re-
avail the amount of credit reversed by him in such manner as may be

prescribed”

42. In this connection, I have gone through the amended Notification
and find that the credit of input tax availed by a registered person in respect of
supplied of goods or services, the tax payable has not been paid by the
supplier, shall be reversed along with the applicable interest, by the said
person in such manner as may be prescribed. On the plain reading of this
amended section, it is clear that if the supplier has not paid the tax, the buyer
is binding to reverse the input credit' along with the interest. This amendment
has become effective from 01.10.2022 only. .In the instant case, I find that the
SCN alleges that they have violated the condition of Section 16 (2)( ¢ ) by taking
Cenvat credit even though the supplier has not deposited the tax to the
government account. On perusal of section 16(2)( c) of the Act, I find that the
said clause ( c ) of Section 16 (2) is subject to provisions of Section 41 of the
Act. Section 41 of the Act was amended with effect from 01.10.2022 inserting
the condition of reversal of credit by the buyer if the supplier has not paid the
tax. However on perusal of the documents, I find that the issue is pertaining to
the period of September 2019, December 2019, January 2020 and Feb 2020
which is well before the amendment of the Notification. Therefore the
provisions of reversal of input credit is not applicable in the instant case as
during the period under reference the amendment was not in force. In view of
the above, I accept the contention of the assessee that the Section 16 (2) (c ) is
not applicable in their case as the same was not in force at the time of taking
credit. In view of the above, I find that the demand of wrongly availed ITC o
Rs.3,45,126/- is not tenable and therefore the same is required to-be dropped.

43, Further the assessee has also claimed that as per the minutes of

.27 th Council meeting held on 04.05.2018, GST council has approved that the
assessee can avail credit on self declaration basis and credit will not be limited
to the invoice uploaded by their suppliers which appear in GSTR 2 A of the
assessee. | has also been mentioned that there shall not be any automatic
reversal of input tax credit from the buyer on non payment of tax by the seller.
In case of default of payment of tax by the seller, recovery shall be made from
the seller. However, reversal of credit from buyer shall also be an option
available with the revenue authorities to address exceptional situations like
missing dealer, closure of business by the supplier or the supplier not having
adequate assets etc, '

44, In this connection, I have gone through the copy of Minutes of 27th
GST Council Meeting held on 04th May, 2018 through video conferencing
~under the Chalrﬁ'é;"ég‘ﬁ"s‘hz,p of the Hon'ble Union Finance Mlmster, late Shri

[+
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also’ noticed that the SCN alleged that the supplier has not paid the said
. samount in the Govt. Account on the ground that the supplier has not filed the
GS8T3 B returns for the period Sept.2019, Dec.2019, Jan 2020 and Feb 2020.
The allegation has not been supported by any material to establish they the
supplier has not deposited the GST in the Govt. Account. Itis assumed that as
they have not filed the required returns in time, they should not have been

deposited the tax also.

48. Further the tax payer has also relied upon a number of case laws
in their favour as referred above. | have gone through the case law of
D.Y.Beathel Enterprises Vs, State Tax Officer (Data Cell) Thirunelveli 2022-(58)
GSTL 269 (Mad), issued by the Hon’ble High Court of Madras wherein similar
issue has been decided by the Hon’ble Court. In the referred case, the
appellant has bought rubber sheets from sellers Mr. Charles & his wife and
made payment to them also and taken credit. It was later came to know that
the sellers did not pay any tax to the Govt. account. Department has issued
notice. to the recipient and ordered for recovery from the buyer, i.e. the
appellant. However the Hon’ble court quashed the OIO and the matter was
remitted to the Department to initiate recovery action against the sellers by
holding supplier was responsible for non payment of tax to the Govt. On
perusal of the said order, I find that the matter is similar in the instant case

also.

49, By considering all the above facts and findings, I find that the tax
payer is eligible for ITC of Rs.3,45,126/- (CGST of Rs.1,72,563/- + ITC of SGST

- of Rs.1,72,563/-) and accordingly the demand of said ITC of Rs.3,45,126/-
(CGST of Rs.1,72,563/- + ITC of SGST of Rs.1,72,563/-) is not sustainable and
accordingly dropped.

(if) Revenue Para 10: Wrong availment of ITC of blocked credit as per
Section17(5) of CGST, Act,2017.

50. Now, I would like to proceed to the second point that whether the
tax payer is liable to reverse wrongly availed ITC of Rs.11,74,875/- ITC of IGST
of Rs.45,583/- + CGST Rs.5,64,646/- + SGST of Rs.5,64,646/-) of blocked
credit as per section 17(5) of CGST Act, 2017 or not. In this connection, I have
gone through the SCN and find that the total demand of Rs.11,74,875/- has
been made under the head wrong availment and utilization of ITC as detailed
below:

(Amount in Rs.)

Name of the inward supplier IGST CGST SGST
Shah Engineering . 280014 - 280014
Malti : . 48346 48346
M/s GMP Technical 45,583 . _

Solutions Pvt. Ltd. 4,4267 4,4267
M/s ApikoreElectrobuild Pvt 127183 127183
Ltd. /Apikore Corporation '

Galaxy Tools and Hardware 48,229 48,229
| MukundJndiistrial Store 3860 3860 -
smtﬁ/»SalePs:o@rporauon 12747 12747

45,583 5,64,646 5,64,646
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" works contract service and which is blocked under Section 17(5) of CGST Act,
“* 2017. In this regard, I would like to go through the relevant portion of the
Section 17 (5) for further clarity.

The noticee would like to reproduce the relevant extract of Section 17(5)(c) &

17{5)(d) of CGST Act, 2017 as under:
“(5) Notwithstanding anything contained in sub-section (1} of section 16 and
sub-section (1) of section 18, input tax credit shall not be avallable in respect

of the following, namely:

(¢} works contract services when supplied for construction of an
immovable property (other than plant and machinery} except where
it is an input service for further supply of works contruct service;

(d) goods or services or both received by a taxable person for
construction of an immovable property (other than plant or machinery) -
on his own account including when such goods or services or both are
used in the course or furtherance of business.

Explanation-For the purposes of clauses (c) and (d), the expression
"eonstruction' includes re-construction, renovation, additions or alterations
or repairs, to the extent of capitalization, to the said immovable property;

Explanation- For the purposes of this Chapter and Chapter VI, the
expression '"plant and machinery” means .apparatus, equipment, and
machinery fixed to earth by foundation or structural support that are used
for making outward supply of goods or services or both and includes such

JSoundation and structural supports but excludes- :

(i} land, building or any other civil structures;
(ii) telecommunication towers; and
(iti) pipelines laid outside the factory premises”

55. . On perusal of Section 17(5)(c), I find that ITC shall not be allowed
of construction of immovable property which does: not include plant &
machinery hence by that means ITC shall be allowed if the -input is towards
plant & machinery. In this connection, I find that the tax payer is a
manufacturer of pharmaceutical products and they are required to obtain
licence as per Drugs and Cosmetics Act, 1940. It is undisputed that
pharmaceutical produces, mostly medicines are of sensitive nature they have to
manufacture, store and dispatch is such a manner as prescribed by the
licensing authority. The drug manufacturing plant is to Dbe
constructed/operated by incorporating all the conditions and precaution
prescribed by the licensing authority also. In the circumstances, I find that the
activities related to Central Air-conditioning system, PU flooring /Epoxy
~ covering , clean room panel, Electrical installation/testing commissioning are
covered under the term plant and .machinery as envisaged as per the
explanation i.e. apparatus, equipment, and machinery fixed to earth- by
foundation or structural support that are used for making outward supply of
goods or services or both and includes such foundation and structural
supports. It also pertinent to mention that the said activities are also not -
covered under the excluded items under Section 17 (5) mentioned above ie. (i)
land building or any other civil structures; (u) telecommunication towers; and. (iii)
ineg laid outside the factory premises”. In view of the above, I find that as
fﬁi’m ut/input services are meant for plant and machinery and definitely .
m;ered;\hﬂdgr the definition of plant and machinery and’ therefore the tax
t:payer pogretj]y availed ITC on these input/input services and accordingly
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prov131ons of laW as enumerated in Section 85(2) of the CGST Act, 2017
"warranted that it was for the transferee to discharge tax liability with effect
' from the date on which registration was obtained. The GST registration
obtained by the said taxpayer also shows the date of liability of the said
taxpayer from 10.07.2019.

60. The said Section 85°(2) of the CGST Act, 2017, stipulate that the
transferee is liable to discharge tax liability with effect from the date of such
_transfer and shall, if he is a registered person under this Act, apply within the
prescribed time for amendment of his certificate of registration. The date of
incorporation of M/s Saga Lifesciences Limited as per certificate issued by ROC
is 10.07.2019. Thus, in the instant case, the date of such transfer in the eyes
of law is 10.07.2019 viz. the date on which of M/s Saga Laboratories has been
converted into M/s. Saga Lifesciences Ltd. as per certificate of incorporation
issued by Registrar of Companies. This date viz..10.07.2019'is also reflected as
date of liability in the GST Registration certificate of M/s. Saga Life Sciences
Ltd. Therefore, the tax payer was required to discharge the tax liability w.e.f.
10.07.2019 being the date of conversion, resolution and transfer and shown as
the date of liability in the registration however M /s. Saga Lifesciences Lid.
started discharging their own GST liability (on outward supplies made by them)
w.e.f. 01.12.2019. M/s Saga Laboratories have discharged GST liability instead
of M/s. Saga Life Sciences Ltd. on the outward supplies made by M/s Saga
Laboratories even after 10.07.2019. Thus, the circumstances and facts
available on record suggest that the taxpayer had not fulfilled the legal
requirement with regards to discharge of tax liability on the clearance shown in
- their financial records without any legal justification and thereby contravened
the prov1s1ons related to discharge of tax liability on the clearance /supply
shown in their financial records to the tume of Rs.2,52,32,953/-(IGST Rs.
2,51,33,607/-+ CGST Rs. 49,673/~ + SAST Rs. 49,673/-) for the period 2019~

20.

61. In this connection, I have gone through the contention of the tax
payer wherein it is stated that though the above provision requires a taxpayer
to apply for cancellation of GST registration within 30 days of such event
“ however vide Circular No. 69/43 / 2018-GST dated 26.10.2018, it is clarified by
CBIC that in some of the case such condition of 30 days may be liberally
interpreted. Relevant extract of said Circular is as under:

“Rule 20 of the CGST Rules provides that the taxpayer applying for
cancellation of registration shall submit the application in FORM GST REG-
16 on the common portal within a period of 30 days of the ,occurrence of the
event warranting the cancellation". It might be difficult in some cases: to
exactly identify or pinpoint the day on which such an event occurs. " For
instance, a business may be transferred/disposed over a period of time in a
piece meal fashion, In such cases, the 30-day deadline may be liberally
interpreted and the taxpayers" application for cancellation of registration
may not be rejected because of the possible violation of the deadline”

In this connection, the tax payer further submitted that in the
case, mdustry is pharma sector which requires regulatory ard
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" it has higher penal actions hence for complying to the said requirements, hence
© ¢ they started supplying drugs from 01.12.2019 and also all comphance relating
to GST are followed with.

65. In this connection, I have gone through the above contention of
the assessee and find that the tax payer has registered in the ROC on
10.07.2019 as per certificate of incorporation issued by ROC. It is also a fact
that as per Section 85(2) of GST Act, 2017, the  assessee is required to
discharge the tax from the date on which the registration is obtained.
However, in the instant case the registration of the M/s.Saga Laboratories has
not been cancelled within 30 days as stipulated due to the reason that
" industry is pharma which required regulatory and government approvals for
certain practices and work processes and therefore the have not applied for
cancellation and continued to.discharge the liability. They also referred
Circular No.69/43/2018 GST dated 26.10.2018 wherein it was clarified that in
certain cases the condition of 30 days may be liberally interpreted. It is also a
fact that being pharma industry, it has to get licence and approvals from
various government agencies before starting any operation. On perusal of the
documents submitted by the assessee, I find that without a licence and
certificate from the competent authority, no drug manufacturing company can
clear any product in the market. It was also noticed that the said tax payer
has got the licence to manufacture the products only on 04.10.2019 issued by
the Commissioner, Food & Drugs Commissioner, Gandhinagar. It was also
seen that they have got certificate for manufacturing only on 27.11.2019 from
‘Commissioner, Food & Drugs Commissioner, Gandhinagar. In the
circumstances the tax payer cannot engaged in clearance of their products in
their name accordingly they have started their clearance from 01.12.2019
immediately on receipt of the certificate dated 27.11.2019, In this connection,
I have gone through the contention of the tax payer, the certificate and licence
issued by the Commissioner, Food & Drugs Commissioner, Gandhinagar and
find that they have started discharging of their liability on receipt of the
required certificate and without the certificate they cannot engage in any
clearance of goods manufactured. In the circumstances, I find that the
allegation that the tax payer has cleared the goods without d1scharg1ng tax is
not sustainable and therefore required to be dropped

66. On perusal of documents, I also find that the taxpayer is primarily
engaged in export of pharmaceuticals products. To export any pharmaceutical
product, regular procedures of exporting and importing countries are required
to be followed. If any party want to change the name of the manufacturer he
has to undergo pljoceduré as prescribed by regulatory bodies of importing
countries also. Therefore the licence and certificate has to be obtained from
the regulatory authorities. Accordingly, on completion of verification and
- procedures they have got the certificate only on 27.11.2019 and accordingly
they started clearance for export. In the circumstances, the contention of the
tax payer that they can not clear the goods before the date of licence and
r(jg ,__tratxon certificate 1ssued by Food & & Drugs Control Adrmmstratlon,
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btv the tax payer hence one of the basic conditions of Section 7 is not fulfilled
therefore transaction does not fall under Section 7 hence GST is not applicable.
I have also gone through the copy of sample FIRC (Foreign Inward Remittance
Certificate) and find that the same is issued in the name of M/s. Saga
Laboratories only and not in the name of the tax payer. In view of the above, I
find that the GST demand is not sustainable as the element of supply is not
emerged in the case of M/s.Saga Life science Ltd and therefore I find that the
contention of the tax payer is cotrrect and acceptable.

70. The tax payer further submitted that as per Section 2(5) of IGST
Act, 2017, export of goods means taking goods out of India to a place outside
India. Relevant extract of said Section is as under:

“5) export of. goods with its gramunatical variations and cognate
expressions, means taking goods out of India to a place outside India”

Further, as per Section 16 of IGST Act, 2017, in case of export of goods,
taxpayer has two options either export the goods under cover of with payment
of IGST or export it under LUT. Relevant extract of said Section is as under:

“16. Zero rated supply.

(1) “zero rated supply” means any of the following supplies of goods or
services or both, namely-

export of goods or services or both; orsupply of goods or services or both to
a Special Economic Zone developer or a Special Economic Zone unit.

(2) Subject to the provisions of sub-section (5) of section 17 of the Central
Goods and Services Tax Act, credit of input tax may be availed for making
zero-rated supplies, notwithstanding that such supply may be an exempt

supply.

(3) A registered .person making zero rated supply shall be eligible to claim
refund under either of the following options, namely-

he may supply goods or services or both under bond or Letter of
Undertaking, subject to such conditions, safeguards and procedure as may
be prescribed, without payment of integrated tax and claim refund of
unutilised input tax credit; or .

he may supply goods or services or both, subject to such conditions,
safeguards and procedure as may be prescribed, on payment of integrated
tax and claim refund of such tax paid on goods or services or both
supplied, in accordance with the provisions of section 54 of the Central
Goods and Services Tax Act or the rules made thereunder”

71. As per the above Section, in both of the options refund of GST paid
is available to the taxpayer in view of Section 54 of the CGST Act, 2017.
Therefore, it can be seen that there is no intention of Goverhment to collect
taxpayers who is generating foreign exchange for India. Further,
”‘._;-' '%zeh‘ef\j to taxpayers and to promote them Government is giving
Sﬂ\"'p%l on export transactions. It is also a fact that firstly it is
‘y Saga laboratories and secondly it is no” supply for the tax
fto ssupport the above claim, they have alsosubmitted that no
derﬁand’ c,an;;be dde on export transactions as exports can be made without
payméf%? of IGS’P? Copy of sample invoices and Copy of ledger of export invoice
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been discharged from the old GSTIN and all the liability have been discharged
by them also. Therefore it is not tenable to demand GST on the goods already

cleared on payment of tax.

75. By considering all the above facts, I find that the allegation of
suppression of facts of non payment of GST is not coming from the Show
Cause Notice. The point raised in the audit is that they have discharged the
liabilities in the name of M/s.Saga Laboratories instead of in the name of the
tax payer. On perusal of the facts, I find that the tax payer has changed their
status from partnership firm to Ltd Co and they have also explained in details
the circumstances under which they have to discharge the GST in the name of
M/s.Saga Laboratories instead of M/s. Saga Lifescience Ltd. As the tax liability
has already discharged by M/s.Saga Laboratories, demand on the same
consignment again will be double taxation in the hands of the tax payer. It is
also a fact that , the SCN has not made allegation that the goods have cleared
without tax but tax has been paid by the M/s.Saga Laboratories. Hence the
question of non payment of tax does not arise. In the circumstances, I find
that as the demand of GST amounting to Rs.2,52,32,953/- is not sustainable
and therefore required to be dropped.

76. In view of the above facts and findings, I find that the Show Cause
Notice dated 21.10.2022 issued to the tax payer i.e. M/s. Saga Life sciences
Limited for demand and recovery of wrongly availed ITC of Rs.3,45,126/-,
wrongly availed blocked ITC of Rs.11,74,875/- and unpaid GST amounting to
Rs.2,52,32,953/- is not sustainable and accordingly liable to be set aside. As
the demand itself is not sustainable, the tax payer is also not liable to pay any
interest 1/s.50(3) of CGST Act, 2017 /Gujarat GST, 2017 read with Section 20
of IGST 2017 or penalty under section 74(1) or 125 of the CGST, Act,
2017/Gujarat GST Act, 2017 read with section 20 of IGST Act, 2017 as

proposed in the SCN.

77. In view of the above facts, I pass the following order.
ORDER
(i) I hereby order to drop proceedings initiated for demand and recovery of

wrongly availed ITC of Rs.3,45,126/- (Rupees Three Lakh Forty five
Thousand One Hundred Twenty six only) (CGST Rs.1,72,563/-+ SGST
Rs.1,72,563/-) along with interest against M/s. Saga Life sciences
Limited, vide SCN No. No. GADT/TECH/SCN/GST/114/2022 -2022-
TECH&LGL- dated 21.10.2022.

(i) I hereby order to drop proceedings initiated for demand-and recovery of
the wrongly availed blocked ITC totally amounting to Rs.11,74,875/-
/igﬁ%g%%‘ leven Lakh Seventy four Thousand Eight Hundred and Seventy
’c', ?pfﬁm@i}ﬂyﬁ}( ST Rs.45,583/- + CG3TRs.5,64,646/-+ SGSTRs.5,64,646/-)
;aflong yn\th Initerest against M/s. Saga Life sciences Limited, vide
No. 3 0.GADT/TECH/SCN/GST/114/2022-2022-  TECH&

1.10.2022.
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