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Any person deeming himself aggrieved by this order may appeal against this order in

. form GST-APL-01 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise

Building, Ambawadi, Ahmedabad-380015 within three months "from the date of its
communication. The appeal should bear a court fee stamp of Rs. 5.00 only.
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An appeal against this order shall lie before the Commissioner {Appeal) on giving proof
of payment of pre deposit as per rules.
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The appeal should be fiied in form GST-APL-01 in duplicate. It should be signed by the
appeilant in accordance with the provisions of Rule 108 of CGST Rules, 2017. It should be
accompanied with the following:

(1) Copy of accompanied Appeal.

(2) Copies of the decision or, one of which at least shall be certified copy, the order
Appealed against OR the other order which must bear a court fee stamp of Rs,5.00.

e FOT FarEl guAr Proceeding initiated against Show Cause Notice  F.No.
GADT/TECH/SCN/GST/33/2021-TECH&LGL-O/0 COMMR-CGST-ADT-AHMEDABAD  dated

e, 04 28003.2023 issued to Mfs Agarwal Fuel Corporation Pvt.Ltd., 202, 2" Floor, Anmol Business

-?Ceﬁtﬁe Opp. Nildeep Tower, Darpan Six Road, Navrangpura, Ahmedabad-380014.
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BRIEF FACTS OF THE CASE

M/s. Agarwal Fuel Corporation Pvt. Ltd., having their Principal
Place of Business at 202, 274 floor, Anmol Business Centre, Opp. Nildeep
Tower, Darpan Six Road, Navrangpura, Ahmedabad - 380 014, holding Goods
and Service Tax Identification No:- 24AAACE3916A1ZD, (herein after referred
as 'the said taxpayer" for the sake of brevity), is engaged in the import of coal
and its trading activities and for supply of taxable goods and services.

2. The audit of the records of the said taxpayer was conducted for the
period from July 2017 to March 2019 and subsequently Final Audit Report No.
GST-103/2021-22 dated 24.08.2021 is issued to the said taxpayer, in the said
Final Audit Report one Revenue Para was raised regarding non-payment of
IGST towards transport of goods in a vessel including service provided or
agreed to be provided by a person located in non taxable territory to a person
located in taxable territory by way of transportation of goods by a vessel from a
place outside India up to the Customs station of clearance in India in terms of
Sr.no. 9 of Notification No. 8/2017-Interated Tax (Rate) dated 28.06.2017 read
with Sr.no.10 of Notification Ne. 10/2017- Integrated Tax (Rate) dated
28.06.2017 and corrigendum thereto. Accordingly, it appeared that the said

taxpayer/importers is liable to pay IGST @ 5% on 10% of CIF value of the

imported goods.

3. During the scrutiny of documents relating to expenses made by the
said taxpayer and their other accounts & returns, it was noticed that they had
imported coal on CIF basis as well as on FOB basis under various Bills of Entry
during the audit period i.e. from July'2017 to March'2019. The said taxpayer
appears not to have discharged IGST liability towards transport of goods in a
vessel including service provided or agreed to be provided by a person located
in non taxable territory to a person located in taxable territory by way of
transportation of goods by a vessel from a place outside India up to the
customs station of clearance in India under reverse charge mechanism. The
IGST payable is 2 detailed in the attached Annexure-A to the Show Cause
Notice.

4. The proviso to Section 5(1) of the integrated Goods and Services

Act' 2017 (CGST Act') reads as under:
- 4

"Provided that the integrated tax on goods imported into India shall be levied and
collected in accordance with the provisions of section 3 of the Customs Tariff Act,
1975 on the value as determined under the said Act at the point when duties of
customs are levied on the said goods under section 12 of the Customs Act, 1 962"

5. Section 5(3) of the IGST Act' 2017 and Section 9(3) of the COST

Acd;‘\ 2017 empowers the Government to issue a notification for specific
’C:fﬂ [""é,feg\.{ies of supply of services where the IGST would be paid by the recipient
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f;wﬁﬁ;g‘?s.i;rvices. The text of sub-section (3) of Section 5 of IGST Act' 2017, which
erbté‘tﬁ}m to Section 9(3) of CGST Act' 2017 is reproduced as follows
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\o(by,,‘"(?}The Government may, on the recommendations of the Council by notification,
~ «Jia’ép}egy'y categories of supply of goods or services or both' the tax on which shall
& paid on reverse charge basis by the recipient of such goods or services or both
and ail the provisions of this Act shall apply to such recipient as if he is the




person llable Jor paying the tax in relation to the supply of such goods or services
or bot '

6. Notification No 10/2017-integrated Tax (Rate) of 28.6.2017 notifies
certain categories of supply of services where the IGST is to be paid by the
recipient of such services. The relevant text to the notification is reproduced
below:

Sl Category of Supply of service | Supplier of Recipient of

No. services service

10 Services supplied by a person | A person importer, as in
located in non- taxable located in non | clause section 2
territory by way of territory taxable the Customs
transportation of goods by a territory 1962(52 of 1962),
vessel from a place outside located in taxable
India up to the , customs territory
station of clearance in India

7. It was noticed that the taxpayer had imported Coal under various
Bills of Entry as mentioned in the Annexure-A to the Show Cause Notice. The
services have been received on account of transportation of goods by a vessel
from a place outside India and from a person who is located in the non-taxable
territory. Accordingly, in terms of Sr. No. 10 to the Notification No 10 /2017~
integrated Tax (Rate) of 28.6.2017, the taxpayer, being the importer, appears to
be liable to pay Integrated Goods and Service Tax as a recipient of the services.

8. The rate of tax prescribed at Sr. No 9(li) to the Notification No 8/2017-
iGST (Rate) of 28.6.2017 on the services received by the supplier is 5% adv. A
corrigendum dated 30.06.2017 was issued to Notification No 8/2017-IGST
(Rate) of 28.6.2017, inserting the following:

4. Where the value of taxable service provided by a person located in non-
taxable territory to a person located in taxable territory by way of lransportation
of goods by a vessel from a place outside India up to the customs station of
clearance in India is not available with the person liable for paying integrated
tax, the same shall be deemed to be 10 % of the GIF value (sum of cost,
Insurance and freight) of imported goods" .

. It appeared that in some cases the actual freight value is available
and in other cases where the actual freight value is not available, in those
cases, the value of freight deemed to be 10% of the GIF Value of the imported
goods in terms of above corrigendum.

10. From the above, it was noticed that the supplier had to pay IGST
on rec1p1ent basis on actual freight value and in case actual fright value is not
. ava”&llzt%le then the freight value to be taken as 10% of the CIF value for the
/sétv ces reqelved by them from a person located in the non-taxable territory in

.ug\ .}

I fel? a‘cla“,g,'l"i;? ’the ‘transportatlon of goods by a vessel from a place outside India.

%"‘\3 k '._iijI‘he objection was conveyed to the taxpayer. The taxpayer their
tqt:e;;gdatedu% 07.2021 has stated that they have already discharged IGST on
BoE ~on—Import of goods where such amount already formed part of the
valuation of goods. Since, the IGST is already paid, therefore levy of IGST on
Ocean freight under RCM Is double taxation. Further they cited Hon'ble

Gujarat High Court order In the case of M/s. Mohit Minerals Pvt. Ltd, wherein

)




it was held that IGST Is not leviable on ocean freight paid on impbrt. The
‘taxpayer has further submitted that they have also filed a Writ Petition
No.19382 in the same matter and the matter is under process before Hon'ble
High Court of Madhya Pradesh.

12. Section 39 of the CGST Act' 2017 read with Section 20 of the IGST
Act' 2017 lays down that every registered person should file a return giving
details of the outward supply made by them, inward supply received by them
including the ITC available with them. Section 39 of the CGST Act' 2017 reads
as under: '

“39, (1) Every registered person, other than an Input Service Distributor or
a non-resident taxable person or a person paying tax under the provisions
of section 10 or section 51 or section 52 shall, for every calendar month or
part thereof, furnish, in such form and manner as may be prescribed, a
return, electronically, of inward and outward supplies of goods or services
or both, input tax credit availed, tax payable, tax paid and such other
particulars as may be prescribed, on or before the twentieth day of the
month succeeding such calendar month or part thereof.

(2) to (6) ...

Provided that any extension of time limit notified by the Commissioner of
State tax or Union territory tax shall be deemed to be notified by the
Commissioner.

(7) Bvery registered person, who is required to furnish a return under sub-
section (1) or sub-section (2) or sub-section (3} or sub section (5), shall pay
to the Government the tax due as per such return not later than the last
date on which he is required to furnish such return.

(8} Every registered person who Is required to furnish a return under sub-
section (1) or sub-section (2) shali furnish a return for every tax period
whether or not any supplies of goods or services or both have been made
during such tax period.

12.1 Rule 61 of the CGST Rules, 2017 as amended reads as:

61, Form and manner of submission of monthly return.-(i) Every
registered person other than a person referred to in section 14 of the
Integrated Goods and Services Tax Act’ 2017 or an Input Service
Distributor or a non-resident taxable person or a person paying tax under
section. 10 or section 51 or, as the case may be. under section 52 shall
furnish a return specified under sub-section (1) of section 39 in FORM
GSTR-3 electronically through the common portal either directly or thraugh
a Facilitation Centre notified by the Commissioner.

—— 122 Further, vide Notification No. 34/2018-Central Tax dated
. 8.2018, issued under sub-rule (5) of Rule 61 of the CGST Rules' 2017 read

=
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E |_.S§q;tion 168 of the CGST Act' 2017 (12 of 2017) specified the return in
ORM #GSTR-3B of the said rules for each of the month from August’ 2017 to

= Mar'\é"/;" /2019 shall be furnished electronically through common portal on or
NPRED ;l‘j'ef_éjf?QOth day of the month succeeding such month as extended from time to
~Hh o e

~ime, as the case may be. Similar provisions made applicable to IGST vide
Section 20 of the IGST Act' 2017.




12.3 From conjoint reading of Section 39 of CGST Act' 2017 read with
Rule 61 of the CGST Rules' 2017 & Section 20 of IGST Act' 2017, It appears
that the said taxpayer should have filed GSTR-3 /GSTR-3B for the period In
dispute, before 20 th day of the month of succeeding month/amended date
from time to time, however it appears that they have failed to file the correct
stipulated GSTR-3B, in as much as they have not shown the value of the
service used for transportation of goods in a vessel from non-taxable territory
and also not shown their tax liability on such taxable value under Reverse

Charge Mechanism '

12.4, Section 49 of the CGST Act’ 2017 provides for payment of tax read
with Section 20 of the IGST Act' 2017:

"49. (1) Every deposit made towards tax, interest, penalty, fee or any other
amount by a person by Internet banking or by using credit or debit
cards or National Electronic Fund Transfer or Real Time Gross
Settlement or by such other mode and subject to such conditions and
restrictions as may be prescribed, shall be credited to the electronic
cash ledger of such person to be maintained such manner as may be
prescribed. |

2)....

(3) The amount available In the electronic cash ledger may be used for
making any payment towards tax. Interest, penalty, fees or any other
amount payable under the provisions of this Act or the Rules made
thereunder in such manner and subject to such conditions and within such
time as may be prescribed. '

4. The amount available in the electronic credit ledger may be used for
making any payment towards output tax under this Act or under the
Integrated Goods and Services Tax Act in such manner and subject to such
conditions and within such time as may be prescribed.

5...

6.... -
7. All liabilities of a taxable person under this Act shall be recorded and
maintained in an electronic liability register in such manner as may be
prescribed. 8. Every taxable person shall discharge his tax and other dues
under this Act or the rules made thereunder in the Jollowing order, namely;
a. self-assessed tax, and other dues related to returns of previous tax
beriod; b. self-assessed tax, and other dues related to the return of the
current tax period; c. any other amount payable under this Act or the rules
made thereunder including the demand determined under section 73 or
section 74.

12.5. It appeared that the said taxpayer knowingly failed to pay the tax
on the ocean freight on reverse charge basis in gross contravention of Section
49 of the CGST Act' 2017 read with Rule 85 and 87 of the CGST Rules' 2017 &
and Segfon; 20.0f IGST Act'20178& Rules of the IGST Rules'2017.

& \-,1',35;'3:_5:,__‘5?;;4‘
1’2{.61 ff_';f‘/»"s ‘-{«3;:@ Interest on delayed payment as detailed und 50 of the CGST
Act 201 "L&s} tn ler:

&«& '50.. }’E)e/ry person who is liable to pay tax in accordance with the
JproviSions of this Act or the rules made thereunder, but fails to pay the tax
d‘i"‘-ahyfert thereof to the Government within the period prescribed, shall
Sor the period for which the tax or any part thereof remains unpaid, pay,
on his own, interest at such rate, not exceeding eighteen per cent, as may
be notified by the Government on the recommendations of the Council,
[Provided that the interest on tax bayable in respect of supplies made
during a tax period and declared in the return Jor the said period furnished




after the due date in accordance with the provisions of section 39, except
where such return is furnished after commencement of any proceedings
under section 73 or section 74 in respect of the said period, shall be levied
on that portion of the tax that Is paid by debiting the electronic cash
ledger.]

(2) -

{3)-

Further, similar provisions exist in Section 50 of the GGST Act' 2017 &
Section 20 of the IGST Act' 2017:

12.7 It was found that the said taxpayer knowingly failed to file correct
GSTR-3/GSTR-3B in time and thereby failed to pay the IG5T amount In time
and on which now they appear to be liable to pay the interest on unpaid
amount of IGST as applicable under Section 50(1) of the CGST Act' 2017 read
with Section 20 of the IGST Act’ 2017.

12.8. Provisions relating to determination of tax as defined under Section
74 of the CGST Act' 2017 read with Section 20 of the IGST Act' 2017are as
under:

"74. (1) Where it appears to the proper officer that any tax has not been
paid or short paid or erroneously refunded or where input tax credit has
been wrongly availed or utilized by reason of fraud, or any willful-
misstatement or suppression of facts to evade tax, he shall serve notice on
the person chargeable with tax which has not been so paid or which has
been so short paid or to whom the refund has erroneously been made, or
who has wrongly availed or utilised input tax credit, requiring him to show
cause as to why he should not pay the amount specified .in the notice
along with interest payable thereon under section 50 and a penalty
equivalent to the tax specified in the notice.

2. 10 (7)....

(8) Where any person chargeable with tax under sub-section (1} pays the
said tax along with interest payable under section 50 and a penalty
equivalent to twenty-five per cent of such tax within thirty days of issue of
‘the notice, all proceedings in respect of the said notice shall be deemed to
be concluded. '

12.9. Provisions relating to general penalty are contained in Section 125
of the CGST Act' 2017 read with Section 20 of the IGST Act' 2017, which read
as under:

"Any person, who contravenes any of the provisions of this Aet or any rules made
thereunder for which no penalty is separately provided for in this Act, shall be
liable to a penalty which may extend to twenty-five thousand rupees.”

12.10 it appears that the said taxpayer is liable to pay penalty as
' applicable under section 74(1) of the CGST Act 0017 read with section 20 of
—the IGST Act' 2017, for non payment of IGST on reverse charge basis to the
)y '«?s;f;‘;d{?érnment exchequer. They also appear liable for penalty under Section 125

- Fthe\CGST Act 2017 read with Section 20 of the IGST Act 2017 for failure to
AT .

gcd ect periodical returns.
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. ;;1'8.._—:3; The scheme of Central Goods and Services Tax Act' 2017, Gujarat
\::i®ods and Service Tax Act'2017 and IGST Act' 2017 rests on voluntary
compliance by the taxpayer entrusted with the responsibility to pay the GST.
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The onus to determine facts and Issues relevant to the correct ascertainment
and discharge of GST levy remains with the supplier of taxable goods or service
or both, If such facts on the basis of which an Independent and proper
evaluation can be made Is kept away from the department due to an act of
omission or commission by the taxpayer responsible to pay the tax, would
constitute a situation where the first proviso to section 74 of the CGST Act,
2017 read with section 74 of the GGST Act'2017 & section 20 of the IGST Act'
2017 appears invocable,

14. First proviso to section 74 of the CGST Act 2017 states "Where it
appears to the proper officer that any tax has not been paid or short paid or
erroneously refunded or where Input tax credit has been wrongly availed or
utilised by reason, of

1. fraud, or
2. any wilful-misstatement or
3. suppression of facts to evade tax,

he shall serve notice on the person chargeable with tax which has not been so
paid or which has been so short paid or to whom the refund has erroneously
been made, or. who has wrongly availed or utilised input tax credit, requiring
him to show cause as to why he should not pay the amount specified in the
notice along with interest payable thereon under section 50 and a penalty
equivalent to the tax specified in the notice."

14.1. Thus, in the CGST Act' 2017 read with GGST Act 2017 and IGST
Act' 2017, the use of the word 'or' after each of the expressions fraud, any
willful mis-statement, suppression of facts to evade tax implies that the
presence of any one of the elements along with the intention to suppress is
enough to invoke and sustain the invocation of the first provision of section 74.

14.2. Further, "Explanation 2" to Section 74 of the CGST Act' 2017 read
with Section 74 of the GGST Act' 2017 & Section 20 of the IGST Act' 2017 has
defined suppression as under-

"Explanation 2.--For the burposes of this Act, the expression "suppression” shall
mean non-declaration of facts or information which q taxable person is required
to declare in the return, statement, report or any other document Jumnished under
this Act or the rules made thereunder, or failure to Jurnish any information on
being asked for, in writing, by the proper officer".

15. The said taxpayer had an obligation to comply with the statutory

proviSions of CGST Act' 2017 read with GGST Act’ 2017 & IGST Act’ 2017 oy
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35/2018-CT dated 21.08.2018, No. 55/2018-CT dated
9/2019-CT dated 20.02.2019 & similar provisions of IGST
Act' 2017, the said taxpayer were required to file correct returns showing the
value of the service used for transportation of goods in a vessel from non-




taxable territory and also showing their tax liability on such taxable value
under Reverse Charge Mechanism in GSTR-3B within stipulated date.

i} . It appeared that in terms of Section 59 of the COST Act' 2017 read with
Section 20 of IGST Act' 2017, the said taxpayer was required to self assess the
taxes payable under IGST Act' 2017 and furnish a return for each tax period as
specified under section 39.

- iii) . It appeared that in terms of Section 49 of the CGST Act'2017 read with
Section 20 of the IGST Act' 2017, the said taxpayer was required to pay the tax
by debiting its electronic cash ledger.

16. From the facts narrated above the said taxpayer appeared to have
suppressed the facts, by non-compliance of the obligations cast upon them by
" the statutory provisions. It is Imperative to mention here that intent is a state
of mind which can only be inferred from the actions or their lack thereof.

17. Therefore, " it appeared that the said taxpayer has willfuily
suppressed the above facts with an Intent to evade payment of IGST on reverse
charge basis. Hence, as envisaged under Section 74(1) of CGST Act' 2017 read
with Section 20 of the IGST Act' 2017, the demand of IGST as quantified in the
subsequent para, appears to be made on the taxpayer aiongwith applicable
interest and penalty.

18. It was noticed that the taxpayer has contravened the provisions of-

Proviso to Section 5(1) of the IGST Act read with the provisions of Section 5(3) of
the IGST Act and Sr. No 10 to Notification No 10/2m 7 Integrated Tax (Rate) of
28.6.2017 as they have failed to pay IGST on reverse charge basis to the
Government account within the prescribed due dates

19. It appeared that the taxpayer had not paid the tax within the
prescribed due dates on the services received by them from a person located in
the non-taxable territory in relation to the transportation of goods by a vessel
from outside India. The receipt of the services has not been shown in their
GSTR 3B returns. It, therefore, appeared that there is a case of suppression of
facts with an intent to evade the payment of tax. It appeared that IGST
amounting to Rs.3,71,01,527/- is to be demanded from M/s. Agarwal Fuel
Corporation Pvt. Ltd under the provisions of Section 74(1) of the CGST Act
0017 read with the provisions of Section 20 of the IGST Act 20 17, It appeared
that the taxpayer would also be liable to pay interest on the non-payment of
IGST under the provisions of Section 50(1) of the CGST Act 2017 read with the
provisions of Section 20 of the IGST Act 5017. It appeared that the taxpayer
have suppressed the facts with an intent to evade the payment of tax, as stated
above. Accordingly, they also appeared to be liable for penal action under the
provisions of Section 74(1) of the CGST Act'2017 read with the provisions of

' Section 20 of the IGST Act'2017.

In terms of the provisions of Rule 142(1A) of the CGST Rules,
DRC-OIA was issued to the said taxpayer on 11.03.2022 intimating their
Section 74(5) of the CGST Act, 2017 or to file any submissions
the above ascertainment in Part-B of DRC-OIA on or before




20.1 The said tax payer vide DRC-OIA Part B dated 25.03.2022 received
by this office on 28.03.2022 has inter alia stated that the ascertained liability is
not acceptable to them ; that they have already discharged IGST through filing
bill of entry at the Customs port at the time of import .of goods where such
freight amount already formed part of valuation of goods ; that paying IGST on
ocean freight on RCM basis will amount to double taxation ; that they have
placed reliance on the judgment dated 23.01.2020 of the Honorable Gujarat
High Court in the case of M/s.Mohit Minerals and that they have also filed Writ
Petition No.19382 of 2017 in the Honorable Madhya Pradesh High Court on
the' same issue which is pending decision. :

20.2 With reference to said Mohit Mineral's case the Honorable Gujarat
High Court in the case of Mohit Minerals is appealed against by the department
before the Honorable Apex Court and the same is pending.

21. Therefore Show Cause Notice No.GADT/TECH/SCN/GST/33/2021-
TECH&LGL-O/O COMMR-CGST-ADT-AHMEDBAD dated 28.03.2022 was
issued to M/s.Agarwal Fuel Corporation P.Ltd called upon to show as to why:

. (IGST) amounting to
Rs..3,71,01,527/- (Rupees Three Crore Seventy One Lakhs One
thousand five hundred twenty Seven only ) towards transport of
goods in. a vessel including service provided or agreed to be provided
by a person located in non taxable territory to a person located in -
taxable territory by way of transportation of goods person by a vessel
from a place outside to the customs station of clearance in India in
terms of Notification No. 8/2017-Interated Tax (Rate) dated
28.06.2017 read with Notification No. 10/2017- (Rate) dated
28.06.2017 should not be demanded from them under the provisions
of Section 74(1) of the CGST Act, 2017 read with the provisions of
Section 20 of the IGST Act 2017.

i non-payment of Integrated Goods and service tax

ii. Interest should not be charged on the tax mentioned at (i) above
them under the provisions of Section 50(1) of the CGST Act'2017
read with the provisions of Section 20 of the IGST Act, 2017.

fli.  Penalty should not be Imposed on them, under the provisions of
Section 74(1} of the CGST Act, 2017 read with Section 20 of the IGST
Act'2017 on the proposed demand of tax at (i) above; '

iv. pena:lty should not be imposed on them under the provisions of
Section 125 of the CGST Act' 2017 read with Section 20 of the IGST
Act' 2017 for not filing the correct periodical returns.

The said tax payer vide letter dated 28.04.2022 & 1 1.08.2023
their reply to SCN wherein they stated that they are engaged mainly
and sale of coal under HSN code Heading 2701. They stated that the

at ,;,/"contention made in the SCN are erroneous and without any basis
They-hdve paid discharged IGST on subject Bill of Entry at the time of imports.




double taxation. The judicial decisions have been always in favour of an
interpretation disallowing double taxation if two interpretations are possible.
In support of their argument, they replied upon the decision of Hon’ble apex
court in the case Federation of Hotel and Restaurant Association of India
Vs.UOI and Hon’ble High Court of Madras’s order in the case of Indian
Institute of Architects Vs UOI.

23. They further stated that the issue is settled by the judgement in of
Hon’ble High Court of Gujarat in the case Mohit Minerals in SCA No.11410 of
2019 vide order dated 23.01.2020 wherein the Hon’ble HC held that IGST is
not leviable on ocean freight paid on imports. In the assessee’s case the freight
is part of value on which IGST was paid and hence there is no reason to
demand IGST. The said tax payer further submitted that they have also filed a
writ petition No.19382/2017 before the Madhya Pradesh High Court and
therefore they may not be insisted to pay the demand. They further stated that
the Department has filed appeal against the Hon’be Gujarat High Court’s Order
before the Hon’ble Supreme Court and is pending for disposal. They further
stated that the present SCN is issued raising demand under Section 74 IGSTT
Act, 2017. But in the SCN there is no allegation that the demand is raised due
to suppression or willfull statement and therefore the SCN is required to be
quashed. '

24. The said tax payer vide their letter dated 09.08.2023 further stated
that the IGST in the present case has been demanded on the services received
on account of transportation of goods by a vessel from a place outside India
and from a person who located in the non taxable territory. However, the MP
High Court vide tax payer’s writ petition No.19382 of 20 17 by order dated
30.01.2023 has held that “the petitioner is not liable to pay IGST on ocean
freight for services supplied by a person located in non taxable territory by way
of transportation of goods by a vessel from a place outside India upto the
customs station of clearance in India”. Hence Department is bound by the said
order and therefore no IGST could be levied hence the SCN is liable to be
dropped. Further the Hon’ble Gujarat High Court in the case of Mohit Minerals
P.Ltd also held that-no tax is leviable under the IGST Act, 2017, on the ocean
freight for the services provided by a person located in non taxable territory by
way of transportation of goods by a vessel from a place outside India upto the
customs station of clearance in Indja and levy and collection of such tax ocean
freight under the impugned Notifications is not permissible in law. Against the
said judgement, the Hon’ble SC has dismissed the appeal filed by the Union of
India by judgement dated 19.05.2022 vide UOL V Mohit Minearls P, Ltd 2022
(61) GSTL 257 (SC). Therefore, SCN alleging non payment of IGST of
Rs.3,71,01,527/- on the services received from a person located in the non
taxable territory in relation to the transportation of goods by a vessel from
outside India is not sustainable in law. '

25. The said tax payer further stated that the Department in the
—Swsent SCN has alleged non payment of Rs.3,7 1,01,527 on the services
e Bi 2, from a person located in the non taxable territory in relation to the
i.\""""‘% ation of goods by a vessel from outside India, in ferms of
i Ny@/2017 dated 28.06.2017 read with NotiNo.10/2017 dated
8706 2 f the same under Section 74 (1) of CGST Act, 2017.
& "gé’ase the aforesaid IGST has been demanded on the basis of the above
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mentioned two Notifications which is clear from the averments made in the
various paras on the present SCN. However Hon’ble M.P.High Court, in the tax
payer’s writ Petition ordered to quash the said two Notifications as being ultra
virus. That the Department is bound by the said order and therefore no GST
could be levied hence present SCN is liable to be dropped. Because SCN dated
28.03.2022 is contrary to law laid down by the jurisdictional High Court and
deliberately disobeyed the mandate of the Hon’ble Gujarat High Court. They
have provided copies of Hon’ble High Courts of Gujarat and Madhya Pradesh
and also of Hon’ble apex court in support of their claim.

26. They further contended that the SCN is issued as a result of FAR ,
however the audit itself was without jurisdiction and without authority of law,
hence SCN based on the same is also illegal and not sustainable in law. They
further stated that the allegation of suppression of fats are wrong and denied
as it is admitted facts, the tax payer filed petition before the Hon’ble MP High
court which was intimated by letter dated 29.07.2021. Therefore the tax payer
was not paying IGST on the said ocean freight. It was a question of
interpretation of law and validity of Notifications and matter was in litigation
hence it cannot be suppression of facts and therefore no demand can be made
under Section 74 of the Act. Accordingly they are also not liable to pay any
penalty under Section 74 as well as Section 125 of the Act therefore the SCN is
required to be quashed.

PERSONAL HEARING

27. In the instant case, Peronnal Hearing was held on 04.09.2023. Shri
Pradeep Upadhyay, Senior Vice President, Accounts appeared for P.H on behalf
of the tax payer. He reiterated their written submissions dated 28.04.2022 &
09.08.2023 and requested to decide the SCN on merits.

DISCUSSION AND FINDINGS

28, I have carefully gone through the Show Cause Notice, reply to SCN,
copies orders of Hon’ble High Court of Gujarat and Hon’ble High court of M.P.,

and Hon’ble Apex Court and other submissions made by the assessee during
the course of P.H.

L ;.,‘;‘i'l"'the instant case, I find that audit was conducted for the period
170 Marc:'h 2019 and subsequently FAR No.GST-103/2021-29 dated
24.08.2021 was issued to the said tax payer. During the scrutiny of




A

a2

L

Bills of Entry during the audit period' i.e. from July 2017 to March 2019.
However, it was noticed that the said taxpayer did not discharge IGST liability
of Rs.3,71,01,527 /- towards IGST on ocean freight i.e charges on transport of
goods in a vessel including service provided or agreed to be provided by a
person located in non taxable territory to a person located in taxable territory
by way of transportation of goods by a vessel from a place outside India up to
the customs station of clearance in India under RCM as required in terms of
Noti.No.8/2017 dated 28.06.2017 read with Noti.No.10/2017 dated

28.06.2017. To recover the said unpaid GST, the instant SCN was issued to
assessee.

31. In this connection, the tax payer vide their letter date 28.04.2022
& 09.08.2023 submitted their replies to SCN wherein they stated that have
discharged IGST on subject Bill of Entry at the time of imports on the purchase
price. The freight amount was part of the value of the goods and thus the IGST
stands paid on the freight amount also. Since the freight portion in imported
value of goods is already part of value on which IGST stands paid, hence levy of
IGST on ocean freight once again under RCM is double taxation. The judicial
decisions have been always in favour of an interpretation disailowing double
taxation if two interpretations are possible. In support of their argument, they
replied upon the decision of Hon’ble apex court in the case Federation of Hotel
and Restaurant Association of India Vs.UOI and Honble High Court of
Madras’s order in the case of Indian Institute of Architects Vs UOL

32. They further stated that the issue is settled by the judgement of
Hon’ble High Court of Gujarat in the case Mohit Minerals in SCA No.11410 of
2019 vide order dated 23.01.2020 wherein the Hon’ble HC held that IGST is
not leviable on ocean freight paid on imports. In the tax payer's case the
freight is part of value on which IGST was paid and hence there is no reason to
demand IGST. They have also stated that Department’s appeal against the
order of Gujarat High Court was dismissed by the Hon’ble Supreme Court vide
order dated 19.05.2022 UOI Vs Mohit Minerals P.Ltd 2022 (61) GSTL 257 (SC).

They also stated that they have also filed petition before the Hon’ble M.P. High

Court which was also decided by order dated 30.01.2023, by referring to the

ent in the case of UOI Vs Mohit Minerals P. Ltd 2022 SCC online SC

judgem .
J657g in their favour. They have provided copies of the relevant order for
reference. ' |

33. - In this connection, 1 have gone through the judgement of the

Hon"ble Gujarat High Court 1 the case of Mohit Minerals in icﬁh N:-i;4 1\%:;
5y wherein it was mentione a €

5010 2020(33) GSTL 321 (Guyj) whe S he legality and validity

. as filed by the applicant challenging the €&

application has been : Rate) dated 28.06.2017

: i ion No.8/20 17-integrated tax {
of the impugned Notificationt Rate) dated 28.06.2017,
1 No.10/2017 Integrated Tax (Rate) .

and Entry 10 of the Noti.No rus to the IGST Act,
: i i mpetency, ultra virus 0

as the same are lacking legislative comp Y, ¢ declaration. that the levy of

: itutional. They also )
<goITrand hence unconst 1c')che on the ocean freight under the impugned

g issi to double taxation, as the
‘at] i ¢ permissible and amounts ' :
A ( noer ?GSWT Act, 2017) has been paid on .the imported coal gt
jon (the vaiue which includes ocean freight also)-

9?,55. CG,; n
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34. In this connection, I refer the relevant portion of the said order of
the Hon’ble High Court of Gujarat which is as under:

“254. In view of the aforesaid discussion, we have reached to the
conclusion that no tax is leviable under the integrated Goods and Service
Tax Act 2007, on the ocean freight Jor the services provided by a person
located in a non taxable territory by way of transportation of goods by a
vessel from a place outside India upto the customs station of clearance
and the levy and collection of tax of such ocean freight under the impugned
Notification is not permissible in law. )

255. In the result, this writ application along with all other connected writ
application is allowed, The impugned Notification No.8/201 7-integrated
tax (rate) dated 28.06.2017 and Entry 10 of Notification No.10/2017-
integrated Tax(Rate] dated 28t June 2017 are declared as ultra virus the
Integrated Goods and Services Act, 2017 as they lack legislative
competence. Both the Notification are hereby declared to be
unconstitutional. Civil application if any, stands disposed of”

35. On perusal of the findings of the said order, I find that the Hon'ble
Gujarat High Court has declared the Notifications No. No.8/2017-integrated
tax (rate) dated 28.06.2017 and Entry 10 of Notification No.10 /2017-integrated
Tax(Rate) dated 28t June 2017 as ultra virus. Accordingly the issue of
taxability on the ocean freight has been decided by the Hon’ble court in favour
of the assessee by declaring same as not taxable, As the Hon’ble court
declared the Notifications No. No.8/2017-integrated tax (rate} dated 28.06.2017
and Entry 10 of Notification No.10 /2017-integrated Tax(Rate) dated 28t Jyune

2017 as ultra virus, no demand based on these Notifications will not be valid
and sustainable, _




-

constitutional (101)st amendment Act, 2016 to merge all taxes levied on the
Goods and Services to one tax known as the GST.

133. It appears that despite having levied and collected the integrated tax
under the IGST Act,2017 on import of goods on the entire value which includes
the ocean freight through the impugned Notifications, once again the integrated
tax is being levied under an erroneous misconception of law that separate tax
can be levied on the services components (freight), which is otherwise

impermissible under the scheme of the IGST legislation made under the CA Act,
2016

134, All the learned Senior Counsel are right in their submission that if such an
erroneous impression is not corrected and if such a trend continues, then in
future even the other components of supply of goods, such as insurance,
packaging, loading/ unloading , labour etc may also be artificially vivisected by
the delegated legislation to once again levy the GST on the supply on which the
tax is already collected.

Xx

215. Thus having [aid the IGST on the amount of freight which is included in the
value of imported goods, the impugned Notification levying tax again as da supply
of service, without any express sanction by the statute, are illegal and liable to
be struck down”

147. We are in agreement with the High Court to the extent that a tax on the
supply of a service, which has already been included by the legislation as a tax
on the composite supply of goods, cannot be allowed.

148. Based on the above discussion , we have reached the following condition:
()

(i)

(iii)

(i) |
(v} The impugned levy imposed on the service aspect of the ﬁ?insa;;;oor; Z ;Z
iolaiti inci ] ly enshrined under section
tion of the principle of composite SUpply en=’ wde
I::i);; Sectifn 8 of the CGST Act. Since the Indian importer is liable to pay K'}Se]; o;}
ic
‘the composité supply comprising of supply of goods and supply of s;;vmdian
transportation insurance etc. in a CIF contract, @ separate levy on
ra o

i rter of the supply of services by the shipping line would be in vlolattonr of
impo _

Section 8 of the CGST Act.

7 L) - * d. »
For the reasons stated above, the appeals are accordingly dismisse

Hon’ble ApexX Court, 1 find

) . \ ¢
ight 1S decided 1n favour O
ay the appeal filed

s.Mohit Minerals P.Ltd was disposed of in

On perusal of

} le question of taxability of 1GST on oceatl

el i bove and accordingly
= dlessee on the grounds mentioned &

fe Department in the case of M/
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favour of the assessee. In this connection, I have also gone through the order
of the Hon’ble Gujarat High Court and find that the impugned Notification
No.8/2017-integrated tax (rate) dated 28.06.2017 and Entry 10 of Notification
No.10/2017- integrated Tax(Rate) dated 28t June 2017 are declared as ultra
virus as they lack legislative competence and declared both the Notifications
are to be unconstitutional. The Hon’ble Apex Court also agreed with the above
findings of the Hon’ble Gujarat High Court by dismissing the Department
Appeal filed against the said order of Hon’ble Gujarat High Court, Further
Central Board of Indirect Taxes and Customs, Legal Cell vide letter of
F.No.275/11/2022-CX.84 letter dated 04.11.2022, it was informed that the
Board has decided not to file a review petition in the subject matter.

38. Moreover, I also find that the said tax payer in their submissions
dated 09.08.2023 stated that their petition before the Hon’ble M.P. High Court
was also decided by order dated 30.01.2023, by referring to the judgement in
the case of UOI Vs Mohit Minerals P. Ltd 2022 SCC online SC 657, wherein it
is held that “keeping in view of the aforesaid judgement, the petitioner is not
liable to pay IGST on occasion Jreight for services supplied by a person located in
non taxable territory by way of transportation of goods by a vessel Jrom a place
outside India upto the customs station of clearance in India. In view of the
above, the impugned Notification No.8/201 7-integrated tax (rate) dated 28 th
June and entry 10 of the Notification 10/2017 integrated Tax (Rate) dated
28.06.2017 are quashed being ultra virus”. The tax payer has also submitted
copy of the said order of Hon’ble Madhya Pradesh High Court.

39. In this connection, I have gone through the orders of the Gujarat
High Court, MP High Court and Apex court and find that the issue involved in
the instant SCN is covered in all these decisions, According to which it was

?fndia. Further it was also ordered to quash the Notification No.8 /2017-
?ntegrated tax (rate) dated 28 th June and entry 10 of the Notification 10 /2017
Integrated Tax (Rate) dated 28.06.2017 being ultra virus, As these Apex
Court and other courts have decided the matter in favour of the assessee that
they are not lable to Pay any IGST on ocean freight and the Notification itself is

. Tporation P, Ltq
IS not sustainagpje and

40, NE i il ow
w,nvmw/of the above facts, I pass the following order

————



ORDER

41. I hereby order to drop proceedings initiated ' for demand and
recovery of IGST of Rs.3,71,01,527/- along with interest and penalties against
M/s. Agarwal * Fuel Corporation P.Ltd vide SCN No.
No.GADT/TECH/SCN/GST/33/202 1-TECH&LGL-O/0  COMMR-CGST-ADT-
AHMEDBAD dated 28.03.2022

42, Accordingly the Show Cause Notice No.
No.GADT/TECH/SCN/GST/33/202 1-TECH&LGL-0/0O COMMR-CGST-ADT-
AHMEDBAD dated 28.03.2022 is disposed off.

Joint Commissioner

Central GST & CE,
Ahmedabad North

F.NO.GST/15-0270A/2022 DT.
By speed post/hand delivery

To,

M/s. Agarwal Fuel Corporation Pvt. Ltd.,
202, 20d floor, Anmol Business Centre,
Opp. Nildeep Tower, Darpan Six Road,
Navrangpura, Ahmedabad - 380 014,

Copy to:
1. The Commissioner, Central GST & Central Excise, Ahmedabad North.

2. The DC/AC, Central GST & Central Excise, Div- VII Ahmedabad North.

3. The Superintendent, Range-1, Division-VII, Central GST & Central Excise,
Ahmedabad North with a request to upload the OIO electronically in
terms of DSR advisory No.01/2018 dated 26.10.2018 of the ADG,

: Systems & Data Management, Bengaluru. L
The Superintendent (System), Central GST & Central Excise Ahmedabad

North for uploading the order on website.
5. Guard File. :
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