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. Any person deeming himself aggrieved by this order may appeal against this order in
form GST-APL-01 to the Commissioner{Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within three months from the date of its
communication. The appeal should bear a court fee stamp of Rs. 5.00 only.
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An appeal against this order shall lie before the Commissioner (Appeal) on giving proof
of payment of pre deposit as per rules.
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The appeal should be filed in form GST-APL-01 in duplicate. It should be signed by the
appellant in accordance with the provisions of Rule 108 of CGST Rules, 2017. It should ke
accompanied with the following:

(1) Copy of accompanied Appeal.

(2) Copies of the decision or, one of which at least shall be certified copy, the order
Appealed against OR the other order which must bear a court fee stamp of Rs.5.00.

g~ oo FErelr g=A1/ Proceeding initiated against Show Cause Notice  F.No.
Gexcom/AE/INV/GST/5409/2022-AE-1 dated 31.03.2023 issued to M/s Lubi Industries LLP,
Near Kalyan Mills, Naroda Road, Ahmedabad, Gujarat-380025.







BRIEF FACTS OF THE CASE

M/s. Lubi Industries LLP, 24 AAEFL7190C2ZH, situated at
Near Kalyan Mills, Naroda Road, Ahmedabad(hereinafter referred to
as “the taxpayer”) are engaged in the manufacturing of Water Pump
and Electric Motors falling under Chapter 84 and 85. They are
registered with GSTIN having registration No. 24AAEFL7190C2ZH
and falls under the jurisdiction of Central GST & Central Excise,
Ahmedabad North Commaissionerate.

2. An information was received indicating that the Taxpayer
was exporting their finished/manufactured goods out of India under
payment of Integrated Goods and Services Tax (in short "IGST") and
availing benefit of refund in terms of Rule 96 of the Central Goods
&Services Tax Rules, 2017 (in short "CGST Rules, 20 17") although
they were not eligible to claim such refund under the said rules.

3.1 Under the Central Goods and Services Tax Act, 2017
(CGST Act, 2017) and Rules made thereunder, exporters are
permitted to claim, refund of either unutilized Input Tax Credit (ITC)
under Rule 89 of the CGST Rules, 2017 or refund of IGST paid on
the goods exported out of India under Rule 96 of the CGST Rules,
2017. However, the government while restoring the tax-free scheme,
for the EQOUs, Advance Authorization/EPCG holders, restricted the
second option for such exporters i.e. if they had imported inputs
under Advance authorization license and availed full exemption from
payment of IGST on the same &then exported finished goods on
payment of IGST and claimed the refund of such IGST paid, then
such Simultaneous benefit of exemption of IGST on goods imported
vide Customs Notification No. 79/2017 dated 13.10.2017 as well as
benefit of automatic refund of IGST paid on the goods exported is not
allowed in terms of Rule 96(10) of the Central Goods and Service Tax

Rules, 2017.

3.2. The purpose of introducing the above provision was made
clear in the GST council meeting and a clarification in the form of
Circular No. 45/19/2018-GST dated 30th May 2018 was issued.
Para-7.1 of the above circular, emphasized the objective of
introduction of sub-rule (10) of Rule-96 which reads as under:

«Sub-rule (10) of rule 96 of the CGST Rules seeks to prevent an
exporter, who is receiving goods from suppliers availing the benefit of
certain specified notifications under which they supply goods without
payment of tax or at reduced rate of tax, from exporting goods under
payment of integrated tax. This is to ensure that the exporter does
not utilize the input tax credit availed on other domestic supplies
received for making the payment of integrated tax on export of goods.”

The provisions of Rule 96(10) of CGST Rules, 2017are as under:-
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(1) .
2) .

“(10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have —

{a) received supplies on which the benefit of the Government of
India, Ministry of Finance notification No. 48/2017-Central Tax,
dated the 18thOctober, 201 7Z,published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i),vide number G.S.R
1305 (E), dated the 18thOctober, 2017 except so far it relates to
receipt of capital goods by such person against Export Promotion
Capital Goods Scheme or notification No. 40/201 7-Central Tax (Rate),
dated the 23rdOctober, 2017, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i),vide number G.S.R
1320 (E), dated the 23rdOctober, 2017 or notification No.
41/2017-Integrated Tax (Rate}, dated the 23rdOctober,
2017, published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i), vide number G.S.R 1321 (E), dated the 23rdOctober,
2017 has been availed; or

(b} availed the benefit under notification No. 78/201 7-Customs,
dated the 13thOctober, 2017, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R
1272(E), dated the 13thOctober, 2017 or notification No. 79/2017-
Customs, dated the 13thOctober, 2017,published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R 1299 (E), dated the 13t%October, 201 7except so far it relates to
receipt of capital goods by such person against Export Promotion
Capital Goods Scheme®” '

3.3 From the plain reading of above provisions, it can be
construed that Rule 96 of the CGST Rules, 2017 deals with the
procedure for refund of taxes paid on export of goods and services.
Rule 96 (10) restricts the eligibility to claim refund of taxes paid on
export in those cases where the exporter has received raw material
under any of the scheme notified under sub-rule 96(10) like deemed
export, Advance Authorization/ License, reduced rate of procurement
by the merchant exporter etc. This restriction was first introduced
vide Notification No. 03/2018-Central Tax dated 23.01.2018,which
go ‘,\éilséqu/ently modified and amended by way of Notifications

i g}‘ged ‘frorn timhe to time (as discussed below).
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e
(x) with effect from 23rd October, 2017, in rule 96,

“(10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have received supplies on which the
supplier has availed the benefit of the Government of India, Ministry of
Finance, notification No. 48/2017- Central Tax dated the 18th October,
2017 published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i), vide number G.S.R 1305 (E} dated the 18th October,



2017 or notification No. 40/2017-Central Tax (Rate) 23rd October,
2017 published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i), vide number G.S.R 1320 (E) dated the 23rd October,
2017 or notification No. 41/201 7-Integrated Tax (Rate) dated the 23rd
October, 2017 published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i), vide number G.S.R 1321 (E} dated the 23rd
October, 2017 or notification No. 78/2017-Customs dated the 13th
October, 2017 published in the Gazette of India, Extraordinary, Part 11,
Section 3, Sub-section (i), vide number G.S.R 1272(E) dated the 13th
October, 2017 or notification No. 79/2017-Customs dated the 13th
October, 2017 published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i), vide number G.S.R 1299 (E) dated the 1 3th
October, 2017.7;

The above notification says that person claiming refund of IGST paid
on exports of goods or services should not have received supplies on
which the supplier has availed the benefit of Notifications as
mentioned therein. :

3.4 Vide Notification No. 39/2018-Central Tax dated
04.09.2018, the said Rule 96(10) of CGST Rules, 2017 was further
amended as below :-

“6 In the said rules, with effect from the 23rd October, 2017, in rule 96,
for sub-rule (10), the following sub-rule shall be substituted, namely: -

“10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have -.

(a) received supplies on which the benefit of the Government of India,
Ministry of Finance notification No. 48/201 7-Central Tax, dated the 18th
October, 2017 published in the Gazette of India, Extraordinary, Part 1,
Section 3, Sub-section (i), vide number G.S.R. 1305(E), dated the 18th
October, 2017 or notification No. 40/201 7-Central Tax (Rate), dated the 23rd
October, 2017 published in the Gazetle of India, Extraordinary, Part I,
Section 3, Sub-section (i), vide number G.S.R. 1320(E), dated the 23rd
October, 2017 or notification No. 41/2017-Integrated Tax (Rate), dated the
23rd October, 2017 published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i), vide number G.S.R 1321(E), dated the 23rd
October, 2017 has been availed; or

(b} availed the benefit under notification No. 78/2017-Customs,
dated the 13th October, 2017 published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R. 1272(E),
dated the 13th October, 2017 or notification No. 79/2017-Customs, dated
the 13th October, 2017 published in the Gazette of India, Extraordinary, Part
I, Section 3, Sub-section (i), vide number G.S.R 1299(E), dated the 13th
October, 2017.”

Thus, from the perusal of above notification, it can be construed that

refund on exports cannot be availed by the exporter if the inputs

procured by them have enjoyed benefits of certain notifications

mentioned therein in the Rule 96(10) including the Advance
_Authprisation benefits with retrospective effect from 23.10.2017.
=2 drther,\ vide Notification No. 53/ 2018-Central Tax dated

$/06:10:2018, the Rule 96(10) was further amended with effect from
- 10201/’7 which reads as:-
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"l. (1) These rules may be called the Central Goods and Services Tax
(Eleventh Amendment) Rules, 2018.

(2) They shall be deemed to have come into force with effect from the
23rd October, 2017. :

2. In the Central Goods and Services Tax Rules, 2017, in rule 96, for
sub-rule (10), the following sub-rule shall be substituted and shall
be deemed to have been substituted with effect from the 23rd
October, 2017, namely:-

(10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have received supplies on which the
supplier has availed the benefit of the Government of India, Ministry of
Finance, notification No. 48/ 201 7-Central Tax, dated the 18th October,
201 7, published in the Gazette of India, Extraordinary, Part II, Section 3,
Subsection (i), vide number G. S.R 1305 (E), dated the 18th October, 2017
or notification No. 40/ 2017-Central Tax (Rate) dated the 23rd October,
2017, published in the Gazette of India, Extraordinary, Part II, Section 3,
Subsection (i), vide number G. S.R 1320 (E), dated the 23rd October, 2017
or notification No. 41/2017-Integrated Tax (Rate), dated the 23rd October,
201 7, published in the Gazette of India, Extraordinary, Part I, Section 3,
Sub-section (i), vide number G. S.R 1321 (E), dated the 23rd October,
2017 or notification No. 78/ 201 7-Customs, dated the 13th October, 201
7, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i), vide number G.S.R 1272(E), dated the 13th October, 2017 or
notification No. 79/ 2017-Customs, dated the 13th October, 2017,
bublished in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i), vide number G.S.R 1299 (E) dated the 13th October, 2017. ".

Thus, from the perusal of above notification, it can be observed that
sub-clause (a) and (b) of sub-rule 10 of Rule 96 are merged and this
notification is also made effective from 23.10.2017. It says that
person claiming refund of IGST paid on exports of goods or services
should not have received supplies on which the supplier has availed
the benefit of Notifications as mentioned therein.

The subject matter pertaining to Rule 96 (10) of CGST Rules, 2017
was further amended by the issuance of Notification No. 54 /2018-
Central Tax dated 09.10.2018 and an exception was carved from the
restriction imposed by sub-rule 96(10) of rule 96 for those exporters
who are importing capital goods under the EPCG Scheme. This
nogigg%ﬁi)n was made effective from the date of publication in the
Official Gazette i.e. 09.10.2018. The said Notification reads as:

5 ‘i(;O) {The persons claiming refund of integrated tax paid on

sorts.of goolds or services should not have —

__;(qjﬁ.?'-"é’c’eived supplies on which the benefit of the Government of
India, Ministryof Finance notification No. 48/ 201 7-Central Tax, dated
the 18thOctober, 2017,published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i),vide number G.S.R
1305 (E), dated the 18thOctober, 2017 except so Jar it relates to
receipt of capital goods by such person against Export Promotion
Capital Goods Scheme or notification No. 40/201 7-Central Tax (Rate),
dated the 23rdOctober, 201 7, published in the Gazette of India,



Extraordinary, Part II, Section 3, Sub-section f{i),vide number G.S.R
1320 (E), dated the 23rdOctober, 2017 or notification No.
41/201 7-Integrated Tax (Rate), dated the 23rdOctober,
2017,published in the Gazette of India, Extraordinary, Part II, Section
3, Sub-section (i), vide number G.S.R 1321 (E), dated the 23rdOctober,
2017 has been availed; or

(b) availed the benefit under notification No. 78/2017-Customs,
dated the 13thOctober, 2017,published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R
1272(E), dated the 13thOctober, 2017 or notification No. 79/2017-
Customs, dated the 13thOctober, 2017,published in the Gazetie
of India, Extraordinary, Part I Section 3, Sub-sectionn (i},vide
number G.S.R 1299 (E), dated the 13thOctober, 201 7except so far it
relates to receipt of capital goods by such person against Export
Promotion Capital Goods Scheme.

Further, CBIC issued a Circular No. 125/44/2019-GST dated
18.11.2019, wherein it was clarified in the para 52 of the said
Circular that:-

“52, The net effect of these changes is that any exporter who himself/ herself
imported any inputs/capital goods in terms of notification Nos. 78/2017-
Customs and 79/2017-Customs both dated 13.10.2017, before the issuance of
the notification No. 54/2018 - Central Tax dated 09.10.2018, shall be eligible to
claim refund of the Integrated tax paid on exports. Further, exporters who have
imported inputs in terms of notification Nos. 78/2017-Customs dated
13.10.2017, after the issuance of notification No. 54/2018 — Central Tax dated
09.10.2018, would not be eligible to claim refund of integrated tax paid on
exports. However, exporters who are receiving capital goods under the EPCG
scheme, either through import in terms of notification No. 79/2017-Customs
dated 13.10. 2017 or through domestic procurement in terms of notification No.
48/2017-Central Tax, dated 18.10.2017, shall continue to be eligible to claim
refund of Integrated tax paid on exports and would not be hit by the restrictions
provided in sub-rule (10) of rule 96 of the CGST Rules.” :

Further, H'ble High Court of Gujarat in the Special Civil Application
No. 15833 of 2018 & in matter of M/s. Cosmo Films Ltd. Vs UOI, in
which the Constitutionality of the provision of Rule 96(10) of the
CGST Rules, 2017 was challenged, passed an order dated
20.10.2020 and held that :-

“However, it is also made clear that Notification No. 54/2018 is
required to be made applicable w.e.f 23 October, 2017 and not prior
thereto from the inception of Rule 96(10) of the CGST Rules. Therefore,

in effect Notification No. 39/2018 dated 04.09.2018 shall remain in
force as amended by the Notification No. 54/2018 by substituting sub
rule (10) of Rule 96 of CGT Rules, in consonance with subsection (3) of
Section 54 of CGST Act and Section 16 of IGST Act. The Notificationn NO.
54/2018 is therefore held to be effective w.e.f 23 October 201 7. Rule
is made absolute to the aforesaid extent.”




In view of the above, The Notification No. 54/20 18-Central Tax
dated09.10.2018 is made retrospective, effective from 23rd October
2017. Further, an Explanation was added to Rule 96(10) of the Rules
by Notification No. 16/2020-Central Tax dated 23.3.2020.

“10. In the said rules, in rule 96, in sub-rule (10), in clause (b) with
effect from the 23rd October, 2017, the following Explanation shall be
inserted, namely, -

Explanation. - For the purpose of this sub-rule, the benefit of the
notifications mentioned therein shall not be considered to have been
availed only where the registered person has paid Integrated Goods
and Services Tax and Compensation Cess on inputs and has availed
exemption of only Basic Customs Duty (BCD) under the said
notifications,”

From the above, it appeared that by inserting the Explanation in
Rule 96(10) of the Rules, the option for claiming refund under clause
(b) to the Rule is only for the exporters who avail the exemption of
Basic Customs Duty (‘BCD’) only and pay IGST on the inputs. In the
instant case, it was gathered that the taxpayer had availed full
exemption of IGST at the time of import of raw materials, which have
been imported for use in the manufacture of goods to be exported&
thereafter, the finished/manufactured goods were exported on
payment of IGST& refund was claimed of such IGST paid. The said
mechanism adopted by taxpayer is prohibited under GST law as
discussed above.

4.1 Based on the above information, an investigation was
initiated against M/s. Lubi Industries LLP, 24AAEFL7 190C2ZH, by
way of Summons proceedings under Section 70 of the CGST Act,
2017. During the investigation, Summons dated 04.02.2021was
issued to record statement and to submit requisite
information /details /documents, for the period July 2017 onwards,
as per Annexure to the Summons dt. 04.02.2021(RUD- 1). The
taxpayer neither submitted any documents to this office nor

jtaxpayer was again issued Summons on  15.07.2021 &
] ’,2022 RUD-2) to tender statement and submit
v -defalls /mf@rmatlon/ data, as per the annexure to the above
\Js;sﬁrﬁmo,ns the taxpayer did not appear this time as well, however,
v1de t’l}elr letter dated 27.02.2023, sent through e-mail dated
27 02.2023, (RUD-3), the taxpayer submitted details regarding the
refund of IGST Paid on exports wherein benefit of Advance
Authorization License had already been availed at the time of Import
of Goods. As per the details submitted by the taxpayer they have
claimed total refund of IGST Res. 3,62,21,378/- for the period
23.10.2017 to Sept 2020. The details furnished by the taxpayer

appended below:-



5. No. Auf:;i‘:fion apigvance | pOB Value | IGST paid on Zero | IGST Refund
License No. License Date of Export Rated Supply Received

1 810138873 18.10.2016 13584758 1630171 1630171

2 810140027 05.04.2017 2483847 208062 161640

3 810140545 22.06.2017 11263271 1351593 723545

4 810086954 03.03.2010 75652408 3078289 9078289

5 810090670 21.07.2010 166384148 19966098 19952828

6 810145329 21.05.2019 32476378 3897165 3717042
Total 301844810 36221378 35263515

4.2. On going through the above submission of the

taxpayer it appears that they had imported the inputs under
advance authorization license and availed full exemption
from payment of IGST on the same. The taxpayer had further
exported their final products on payment of IGST and
claimed refund of IGST paid as mentioned herein above.

* Which resulted into erroneous refund of Integrated Goods
and Service Tax paid on Zero Rated Supplies/ on the export
of Goods.

5.1 From the investigation of case, the following facts have
emerged:

The Taxpayer have availed the double benefit, one at the time of
procuring IGST free raw material in terms of Notification
No.79/2017-Customs dated 13.10.2017 and on the other hand by
claiming the refund on the exports made on payment of IGST in
terms of Rule 96 of the Central Goods and Services Tax Rules, 2017
as mentioned above. However, as per the provisions of Rule 96(10)
of CGST Rules, the taxpayer can avail refund of either IGST paid on
goods exported or exemption of IGST on the goods imported under
Customs notification no. 79/2017 dated 13.10.2017. Once
exemption of IGST is availed on the input materials, refund of IGST

on export good stands prohibited and vice versa.

6.1 As per the details submitted by the taxpayer vide their
letter dated 27.02.2023, the total amount of wrongly taken IGST
refund is to the tune of Rs.36221378/-on exports after availing
benefit of advance authorization on the inputs procured through
import. As per the provision of Rule 96(10) of the CGST Rules,
2017, the said refund of the IGST appears to be inadmissible.

6.2 Thus, the amount of Rs.36221378/- of IGST Refund on
finished /final goods exported by the taxpayer, whose raw
material /inputs had been procured through import under benefit of
advance authorization license is required to be demanded and
recovered from the taxpayer under the provisions of Section 74(1) of
,.‘__:__:_'tll\e CGST Act 2017.

Ry 1‘-._%\\ Following are the relevant provisions applicable for
ayql\ent of GST by the Taxpayer: -

ross empowerment of Central Tax/CGST officers:



The Government has authorized officers of CGST as well as SGST
as proper officer under Section 6 of CGST Act 201 7. Section 6 of
Gujarat Goods and Services Tax Act, 2017 also deals with such
authorization. The relevant portions of the said Acts are reproduced

hereunder for ease of reference:
(A) Section 6 of CGST Act 201 7:

"6. (1) Without prejudice to the provisions of this Act, the officers
appointed under the State Goods and Services Tax Act or the Union
Territory Goods and Services Tax Act are authorised to be the proper
officers for the purposes of this Act, subject to such conditions as the
Government shall, on the recommendations of the Council, by
notification, specify.

(2) Subject to the conditions specified in the notification issued under
sub-section (1),-

(a) where any proper officer issues an order under this Act, he shall
also issue an order under the State Goods and Services Tax Act or
the Union Territory Goods and Services Tax Act, as authorised by the
State Goods and Services Tax Act or the Union Territory Goods and
Services Tax Act, as the case may be, under intimation to the
Jurisdictional officer of State tax or Union territory tax;

(b) where a proper officer under the State Goods and Services Tax Act
or the Union Territory Goods and Services Tax Act has initiated any
proceedings on a subject matter, no proceedings shall be initiated by
the proper officer under this Act on the same subject matter.

(3) Any proceedings for rectification, appeal and revision, wherever
applicable, of any order passed by an officer appointed under this
Act shall not lie before an officer appointed under the SGST Act or the
Union Territory Goods and Services Tax Act. "

(B) Section 6 of SGST Act 2017:

"6. (1) Without prejudice to the provisions of this Act, the officers
appointed under the Central Goods and Services Tax Act are
authorised to be the proper officers for the purposes of this Act,
subject to such conditions as the Government shall on the
recommendations of the Council, by notification, specify.

(2) Subject to the conditions specified in the notification issued under
sub-section (1),

(a) where any proper officer issues an order under this Act, he shall
also issue an order under the Central Goods and Services Tax Act, as
authorised by the said Act under intimation to the Jurisdictional

/:“dﬁz"cé?‘*o( central tax;

(b} whfe?’é" a proper officer under the Central Goods and Services Tax
Act:Hds initiated any proceedings on a subject matter, no proceedings
~.shall-be /initiated by the proper officer under this Act on the same
sitbject matter.

(3) Any proceedings for rectification, appeal and revision, wherever
applicable, of any order passed by an officer appointed under this
Act, shall not lie before an officer appointed under the Central Goods
and Services Tax Act. ”



7.1.2 Thus, from the above, it is clear that the officers of
Central Tax as well as officer of State Tax, both are the Proper
OfficerS for the purpose of Section 6 of CGST Act as well as SGST
Act and any of them can initiate any proceeding under this Act.

7.2 Section 54 of Central Goods and Services Tax Act, 2017:
-Section. 54 of the CGST Act, 2017 provides for provision with
respect of Refund. Section 54(8) of the CGST Act, 201 7 states with
regard to refund on export good that:

(8) Notwithstanding anything contained in sub-section (5), the refundable
amount shall, instead of being credited to the Fund, be paid to the
applicant, if such amount is relatable to- '

(a) refund of tax paid on zero-rated supplies of goods or services or both or
on inputs or input services used in making such zero-rated supplies;

7.3 Section 16 of Integrated Goods and Services Tax Act,
2017:- This provision of law provide for refund of tax, accumulated
on account of Zero rate supply or paid on effecting zero rated supply.
The provision states that:

(1) "zero rated supply” means any of the following supplies of goods or
services or both, namely: - :

(a} export of goods or services or both; or

(b) supply of goods or services or both to a Special Economic Zone
developer or a Special Economic Zone unit.

(2) Subject to the provisions of sub-section (5) of section 17 of the Central
Goods and Services Tax Act, credit of input tax may be availed for making
zero-rated supplies, notwithstanding that such supply may be an exempt

supply.

(3) A registered person making zero rated supply shall be eligible to claim
refund under either of the following options, namely:-

(a) he may supply goods or services or both under bond or Letter of
Undertaking, subject to such conditions, safeguards and procedure as may
be prescribed, without payment of integrated tax and claim refund of
unutilized input tax credit; or

(b) he may supply goods or services or both, subject to such conditions,

safeguards and procedure as may be prescribed, on payment of integrated
tax and claim refund of such tax paid on goods or services or both supplied,

in accordance with the provisions of section 54 of the Central Goods and
Services Tax Act or the rules made thereunder.

7.4 Rule 96(10) of the CGST Rules 2017

As per Rule 96(10) of the CGST rules, 2017 the taxpayer availing refund
fIGRT paid on Zero rated Outward Supplies should not have availed the
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“10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have —

{(a) received supplies on which the benefitof the Government of India,
Ministry of Finance notification No.48/2017-Central Tax, dated the
18thOctober, 2017,published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i),vide number G.S.R 1305 (E), dated the
18thOctober, 2017 except so far it relates to receipt of capital goods by
such  person against Export Promotion Capital Goods Scheme or
notification No. 40/2017-Central Tax (Rate), dated the 23rdOctober,
2017, published ih the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i),vide number G.S.R 1320 (E), dated the 23rdOctober, 2017
or notification No. 41/2017-Integrated Tax (Rate), dated the 23rdOctober,
2017,published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i), vide number G.S.R 1321 (E), dated the 23rdOctober, 2017
has been availed; or

(b} availed the benefit under notification No. 78/2017-Customs, dated the
13thOctober, 2017,published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i), vide number G.S.R 1272(E), dated
the 13thOctober, 2017 or notification No. 79/201 7-Customs, dated the
13thOctober, 2017,published in the Gazette of India, Extraordinary,
Part II, Section 3, Sub-section (i),vide number G.S.R 1209 (E), dated
the 13thOctober, 201 7except so far it relates to receipt of capital goods by
such person against Export Promotion Capital Goods Scheme.

Further, as per the Notification No.16/2020-CT dated 23.03.2020 an
amendment has been made by inserting following explanation to Rule
96(10) of CGST Rules, 2017 as amended (With retrospective effect from
23.10.2017).

"Explanation.- For the purpose of this sub-rule, the benefit of the
notifications mentioned therein shall not be considered to have been
availed only where the registered person has paid Integrated Goods and
Services Tax and Compensation Cess on inputs and has availed exemption
of only Basic Customs Duty (BCD) under the said notifications.”

By virtue of the above amendment, the option of claiming refund under
option as per clause (b) is restricted to the exporters who only avails BCD
exemption and pays IGST on the Raw materials.

Sec. 59 of CGST Act, 2017

The Government had introduced self-assessment system under a trust-
based regime which casts the onus of proper assessment and discharging
of the tax on the taxpayer. Section 59 of the Central Goods andServices
T T,A"GE’TEQ 17 provides that every registered person shall self-assess the
’gafgteﬁpaya‘ble under this Act. Thus, it appears that the taxpayer had
/fanled: to selfzassess the eligibility of the refund thereby contravening the
n{iﬁi}ws&gns 0f$ect10n 59 of the Central Goods and Service Tax Act, 2017.
\S¢6::39(7), 6F CGST Act 2017 |

[(7~Edery-registered person who is required to furnish a return under sub-
section (1), other than the person referred to in the proviso thereto, or sub-
section (3) or sub-section (5), shall pay to the Government the tax due as
per such return not later than the last date on which he is required to
Jurnish such return:Provided that every registered person Jurnishing return
under the proviso to sub-section (1) shall pay to the Government, the tax
due taking into account inward and outward supplies of goods or services




or both, input tax credit availed, tax payable and such other particulars
during a month, in such form and manner, and within such time, as may
be prescribed:

Provided further that every registered person furnishing return under sub-
section (2} shall pay to the Government, the tax due taking into account
turnover in the State or Union territory, inward supplies of goods or
services or both, tax payable, and such other particulars during a quarter,
in such form and manner, and within such time, as may be prescribed.]

Sec. 39(9) of CGST Act 2017

Section 39(9) of the Central Goods and Service Tax Act, 2017 provides

that

"Subject to the provisions of sections 37 and 38, if any registered person
after furnishing a return under sub-section (1) or sub-section (2) or sub-
section (3) or sub-section (4) or sub-section (5) discovers any omission or
incorrect particulars therein, other than as a result of scrutiny, audit,
inspection or enforcement activity by the tax authorities, he shall rectify
such omission or incorrect particulars in the return to be furnished for the
month or quarter during which such omission or incorrect particulars are
noticed, subject to payment of interest under this Act; Provided that no
such rectification of any omission or incorrect particulars shall be allowed
after the due date for furnishing of return for the month of September or
second quarter fallowing the end of the financial year, or the actual date
of furnishing of relevant annual return, whichever is earlier.”

7.5 Determination of tax mnot paid or short paid or
erroneously refunded or input tax credit wrongly availed or utilized
by reason of fraud or any willful misstatement or suppression of
facts.

"Section 74 (1) Where it appears to the proper officer that any tax has not
been paid or short paid or erroneously refunded or where input tax credit
has been wrongly availed or utilized by reason of fraud, or any willful mis
statement or suppression off acts to evade tax, he shall serve notice on the
person chargeable with tax which has not been so paid or which has been
so short paid or to whom the refund has erroneously been made, or who
has wrongly availed or utilized input tax credit, requiring him to show
cause as to why he should not pay the amount specified in the notice along
with interest payable thereon under section 50 and a penalty eguivalent to
the tax specified in the notice.

7 .6 Interest on delayed payment of tax

Section 50(1) Every person who is liable to pay tax in accordance with the
provisions of this Act or the rules made thereunder, but fails to pay the tax
or any part thereof to the Government within the period prescribed, shall
for the period for which the tax or any part thereof remains unpaid, pay, on
his own, interest at such rate, not exceeding eighteen per cent., as may be

notified by the Government on the recommendations of the Council.
7.7 Section 20 of the IGST Act, 2017:

"Section 20. Subject to the provisions of this Act and the rules made
thereunder, the provisions of CGST Act relating to,

T
: cope of supply;(ii) composite supply and mixed supply;(iii) time and
valué,of supply;fiv) input tax credit;(v) registration;(vi) tax invoice, credil
sarid dglgnt notes;(vii) accounts and records;(viil) returns, other than late
feBHix) Q?'lymem‘ ‘of tax;(x) tax deduction at source;(xi) collection of tax at

/
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source;(xii) assessment;(xiii) refunds;(xiv) audit;(xv) inspection, search,
seizure and arrest;(xvi) demands and recovery; (xvii)liability to pay in
certain cases;(xviii} advance ruling;(xix) appeals and revision, (xx)
presumption as, to documents;(xxi) offences and penalties; (xxii) job
work;(xxiti) electronic commerce;(xxiv) transitional provisions; and(xxv)
miscellaneous provisions including the provisions relating to the imposition
of interest and penalty.

shall, mutatis mutandis, apply, so far as may be, in relation to
integrated tax as they apply in relation to central tax as if they are
enacted under this Act.”

8.1 From the foregoing paras, it appeared that the Taxpayer
have contravened the following provisions of the CGST Act, 2017
and Rules made thereunder and also the provisions of IGST Act,
2017:

@ Section 54 of the CGST  Act, 2017 along with the
corresponding entry of the Gujarat State Goods and Services
Act, 2017 read with the provisions of Section 20 of Integrated
Goods and Service Tax Act, 2017 in as much as they have
fraudulently claimed the refund of IGST paid on export of
Goods.

(i) Section 16 of the IGST Act, 2017 in as much as they
have fraudulently claimed the refund of IGST without being
eligible for the same.

(i) Rule 96 of the CGST Rules, 2017 along with the
-corresponding entry of the Gujarat State Goods and Services
Act, 2017 read with the provisions of Section 20 of Integrated
Goods and Service Tax Act, 2017 in as much as they have
availed the benefit of said rule although they were not eligible
for the same in light of conditions laid down in Rule 96(10) of
the CGST Rules, 2017. :

(iv) Section 39(7) & Section 39(9) of the Central Goods and Services
Tax Act, 2017 along with the corresponding entry of the
Gujarat State Goods and Services Act, 2017 read with the
provisions of Section 20 of Integrated Goods and Service Tax
Act, 2017 .in as much as they have failed to pay to the
Government the tax due as per such return not later than the
last date on which he is required to furnish such return;

9.1 It is pertinent to mention here that the system of self-
assespment is specifically incorporated in respect of GST under the

Bibvisions of Section 59 of CGST Act' 2017 /Gujarat GST Act2017
fwh ‘réads as

L3
i

ﬁ 59 Every ;‘;‘egistered person shall self-assess the taxes payable

‘,,a}‘zdérfff;usiflct and furnish a return for the tax period as specified

G ¥ S T
tiderisection 39",
NI

It appeared that the said taxpayer suppressed wrong availment of
refund as discussed herein above and thereby it appears has
knowingly failed to correctly self assess tax payable with an intent
to evade payment of proper tax. In the scheme of self-assessment,
the department comes to know about the supplies made and tax
paid during the- scrutiny of the statutory returns filed by the



taxpayers under the statute. Therefore, it places greater onus on
the taxpayer to comply with standards of disclosure of information
in the statutory returns.

9.2 Explanation 2 to Section 74 of the CGST 2017 has defined
suppression as under:

"Explanation 2.-For the purposes of this Act, the expression
"suppression” shall mean non-declaration of facts or information
which a taxable person is required to declare in the return,
statement, report or any other document furnished under this Act or
the rules made thereunder, or failure to furnish any information on
being asked for, in writing, by the proper officer.

9.3 From the Information/ data of the taxpayer, it appears
that the taxpayer have suppressed the erroneous refund of IGST
paid on exports, it appears that the taxpayer's liabilities are not
properly discharged. The failure to properly discharge their Tax
liability is utter disregard to the requirements of law and breach of
trust deposed on them is outright act in defiance of law by way
suppression, concealment & non-furnishing wvalue of erroneous
refund with intent to evade payment of tax. The above said
erroneous refund of IGST paid on export, is unearthed after
investigation was conducted by officers of Central Tax, Ahmedabad
North and therefore had the investigation not been initiated by this
office, the said facts would have not come to ligh;c. All the above
facts of contravention on the part of the Taxpayer have been
committed with an intention to evade the payment of GST by
suppressing the facts. Therefore, the same is required to be
demanded from them under Section 74(1) of the CGST Act,
2017 /Gujarat GST Act'2017 read with Section 20 of IGST Act'2017
by invoking extended period of five years. Since the said taxpayer
was liable to self-assess the liability to pay tax, they had an
obligation to furnish the correct and complete information.

9.4 Further, it appeared that the taxpayer had not paid the
tax within the prescribed due dates. Further, it appears they had
erroneously availed refund of IGST. These non-payments of Tax
were not shown in their statutory GST returns. It, therefore,
appears that there is a case of suppression of facts with intent to
evade the payment of tax. It appears that short paid/ not paid
IGST is to be demanded/ recovered from the said.taxpayer under
the provisions of Section 74(1) of the CGST Act' 2017 read with the
provisions of Section 20 of the IGST Act,2017. Further, CBIC
issued Notification No. 13/2022-Central Tax dated 05.07.2022
vide which time limits prescribed under Sec. 73(9) & 73(10) was
extended and reads as under:-

“ti) extends the time limit specified under sub-section (10) of section
73 for issuance of order under subsection (9) of section 73 of the
said Act, for recovery of tax not paid or short paid or of input tax
credit wrongly availed or utilized, in respect of a tax period for the
~fineneinl year 201 7-18, up to the 30th day of September, 2023;
/ o {iif éxcliides the period from the 1 st day of March, 2020 to the 28th
S srday: of Eehruary, 2022 for computation of period of limitation under
Bl S}E'L‘b-',séc’;;igr} (10) of section 73 of the said Act for issuance of order
, ¢ D RS
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under subsection (9) of section 73 of the said Act, Jor recovery of
erroneous refund;

(iii) excludes the period from the 1 st day of March, 2020 to the 28th
day of February, 2022 for computation of period of limitation for
Jiling refund application under section 54 or section 55 of the said

Act.”

Further, H’ble Supreme Court in matter of Re: Cognizance for
Extension of Limitation [Miscellaneous Application No. 21 of 2022
in miscellaneous Application No.665 of 2021 in suo moto writ
petition (C ) NO. 3 of 2020 dated 10 Jan 2022]revived limitation
extension order till Feb 28, 2022, vide order dated 10.01.2022.
H’ble Supreme Court pronounced that:

we deem it appropriate to dispose of the M.A. No. 21 of 2022 with
the following directions: -

1. “The order dated 23.03.2020 is restored and in continuation of
the subsequent orders dated 08.03.2021, 27.04.2021 and
23.09.2021, it is directed that the period from 15.03.2020 till
28.02.2022 shall stand excluded for the purposes of limitation
as may be prescribed under any general or special laws in
respect of all judicial or quasijudicial proceedzngs

II Conseguently, the balance period of limitation remaining as on
03.10.2021,if any, shall become available with effect from
01.03.2022.

9.5 In view of the above facts, the erroneously refunded
amount of Rs.3,62,21,378/- was liable to be recovered from them
under section 74(1) of the CGST Act, 2017 read with Section 20 of
the IGST Act, 2017 and the Rules made there under along with
interest as applicable under Section S50(1) of the said Acts and the
Rules made there under. Further, by such acts of omission and
commission, the Taxpayer have also rendered themselves liable for
penal action wunder Section 74(1) of CGST Act, 2017 for
contravention of provision of CGST Act, 2017 JIGST Act, 2017 and
rules made thereunder.

9.6 Further, Form GST DRC-01A regarding intimation of tax
ascertained, as being payable under Section 74(5) of CGST Act,
2017 before issuing of Show Cause Notice was issued to the
taxpayer on 20.03.2023 and sent vide email dated 20.03.2023.

o N,

-’:.’,In reply, the taxpayer vide their letter dated 27.03.2023
£ b;mgtted that out of total liability of Rs. 36221377 /- an amount of
Is *J\ 2748159/~ belongs to period 09t October 2018 to 30th
'e;p“t mber 2020 which have already been paid by them &
re aji'llng»balance Rs. 3473218/~ belongs to period Oct 2017 to 8Th
October 2018, The details of payment made by the taxpayer is as
under:-

-

; m\\g




Amount (IGST in
S.No. | DRC 03 ' Date Rs.)
1 DC2402230301919 23.02.2023 26978308
2 DC2402230302006 23.02.2023 3423011
3 DC2402230301968 23.02.2023 2346840
Total 32748159

The above payment has been made under Section 73(5) & the
payment particulars i.e. FORMS GST DRC-03 have remark as: -
Being erroneous refund claimed under rule 96(10) is paid back
through DRC-03. Amount paid is “Under Protest”. The Taxpayer
has further submitted that as far as liability for the period Oct 2017
to 8th Oct 2018 is concerned, they are not liable to pay back, refund
received based effective provision prevailing for Rule 96(10) which is
amended by various notification from time to time. The taxpayer
submitted, since refund claimed is not violating any revenue impact,
they have not paid interest thereon & further submitted, since they
have not received any show cause notice nor any demand notice till
time they have make payment of such tax & they have identified
and paid tax liabilities voluntarily, penalty would not be imposed
under GST. The taxpayer further submitted that the payment is
under protest.

9.8 With. reference to the taxpayers’ contention
regarding payment for the period Oct 2017 to 8th Oct
2018, discussion has already been held in para 3 above.
Notification No. 54/2018-Central Tax dated 09.10.2018 is made
retrospective, effective from 23rd October 2017. Therefore, they are
liable to pay back the refund amount for the period Oct 2017 to 8t
Oct 2018 as well. Further, with respect to the taxpayers’
contention that refund claim is not violating any revenue impact
& they have identified and paid tax liabilities voluntarily, interest
and penalty would not be imposed under GST, discussion in this
regard has already been held in paras 3 to 9. Therefore, the
contentions of the taxpayer do not appear to be tenable.

10. Therefore, Show Cause Notice No.Gexcom /AE/INV/GST/
5409/2022-AE-1I dated 31.03.2023 was issued to M/s. Lubi
Industries LLP, called upon to show cause as to why:-

(1) Erroneously refunded IGST amount of Rs.3,62,21,378/-(Rs.
Three Crore Sixty two Lakhs Twenty One Thousand Three
Hundred and Seventy Eight Omnly)should not be demanded
and recovered from them under Section 74(1) of the CGST,
0017 read with corresponding section of Gujarat GST Act
0017read with Section 20 of the IGST Act, 2017;

([ As the taxpayer have paid the IGST ‘amount of Rs.
3,27,48,159/- (Three Crore Twenty Seven Lacs Forty Eight
Thousand.One Hundred and Fifty Nine Only) under Section
73(5), under protest, vide aforementioned DRC-03s, they
_are required to show cause as to why the IGST paid by

_dc-.,;the?ij;};,\should not be considered, payment, under Section

74(5) & should not be adjusted & appropriated against
the proposed demand at (i). :

“
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(i) Interest at appropriate rate should not be demanded and
recovered from them on the proposed demand mentioned at (1)
above under Section 50(1) of the CGST Act, 2017 read with
corresponding section of Gujarat GST Act 2017 and read with
Section 20 of the IGST Act, 2017;

(iii) Penalty should not be imposed upon them .on the proposed
demand at (i) above under Section 74(1) of the CGST Act,
2017read with corresponding section of Gujarat GST Act
2017 and read with Section 20 of the IGST Act, 2017,

DEFENCE REPLY

11. The tax payer vide letter dated 15.05.2023 submitted their
reply to SCN and wherein they sated that they have received
summons dated 04.02.2021, 15.07.2021 and 29.11.2011 and
produced documents with respect to IGST refund claimed by them in
case of export with payment of tax. They have carried out export
with payment of tax and on the other hand for few transactions they
have obtained benefit of advance authorization at the time of import of
goods which has been used for finished goods which is ultimately
exported with payment of tax. Rule 96(10) was amended so many
times with constantly changing proposition with respect to
applicability of restriction imposed and effective date thereof. They
have gone through then same and earlier there on the bonafide belief
that export with payment of tax which they have carried out is
perfectly as per legal provisions of the act and rule. But as soon as
they get to know the restrictions, they have suspended carrying pout
export with payment of tax for the goods for which they have availed
advance authroisation benefits as per Rule 96(10).

12. They further stated that they are still under the sure
impression that there is no revenue impact on the transactions
carried out by them which is violation of Rule 96(10) for the reasons
cited below , but to save themselves from future liability interest and
penalty burden they have voluntarily paid all the refund which they
have received via export with payment of tax in contravention of Rule
96(10) immediately. '

13. They further highlighted the fact that they have already
paid refund amount received in contravention to Rule 96(10) before
receipt of SCN. They have provided detailed calculation of export
carried out by them, details of export with payment of tax and details

?of"’:ﬁvii;_j_l_’\lput payment of tax, details of export where advance

/52 4l i_-ﬁ"éirjz,@tion benefits has been availed or not and further all the
[ infofmation. Based on their calculation they have identified amount
L towbepayaible and paid the same via DRC 3 voluntarily and provided
\ \U/‘proofofpaynlent alongwith reply dated 27.02.2023. They have paid
‘\l"'_‘g‘cit-“_—zfld"jéliiount of Rs.3,27,48,159/- wrongly availed for the period
9.10.2018 to 30.09.2020. As they have already paid the amount, they
agreed to adjust the said amount with the tax portion demand
provided. They have paid the amount under protest because the
reason that in case, this issue has been held subsequently in favour

of tax payer then they won’t face trouble in getting refund of such

R
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amount paid because as per their understanding various writ petition
have been filed for similar matter in various high courts.

14. As far as interest is concerned, since refund claim is not
violating any revenue impact, they have not paid interest thereon.
Refund claimed is nothing of payment by tax by accumulated eligible
input tax credit itself. Had that would be the case where export with
payment of tax was not carried out then they might have opted the
route of claiming refund of accumulated ITC where also refund
component would be similar or even larger since they are under
inverted duty structure where ITC on inward supply would be high
compared to output tax liability on outward supply. Further they
have large accumulated input tax credit lying in their electronic
credit ledger and may go through electronic credit ledger for the same.
As far as penalty is concerned sine they have paid the amount
voluntarily before receipt of SCN, penalty would not be imposed under
GST.

15. As far as demand for the period October 2017 to 8%
October 2018, is concerned vide Circular No.125/44/2019-GST dated
18.11.2019, it was clarified that any exporter who have imported any
input/capital good in terms of Notification No.78/2017-custom and
No.79/2017 custom both dated 13.10.2017 before the issuing of
Notification No.54/2018 dated 09.10.2018 shall be eligible to claim
refund of IGST paid on export. Vide Para 52 of the said circular.
Once the refund become eligible retrospective notification in the same
would not be curtail the benefit that tax payer ought to have. Hence
they did not agree for the tax, interest and penalty demand for the
said period and hence they have not calculated tax for such period for

voluntary payment.

16. Further they stated that there is no suppression at all, all
the details have been clearly communicated to tax authority by way of
filing of shipping bill and f{iling of GST returns with clear
communicated invoice number which can be easily linked with
shipping bill data. Hence there is no case for invoking demand under
section 74. They heve produced relevant documents and requested to
consider the facts together with payment made by them through DRC-
03 and drop the demand.

PERSONNAL HEARING

17. Personal Hearing in the instant case was held on
25.07.2023 and Shri Hiren Pathak, CA, duly authorised
representative, attended the P.H. on behalf of the assessee. He
reiterated their written submissions dated 15.05.2023 and requested
to drop the proceedings on merits.

DISCUSSION AND FINDINGS

18, F%;Igve carefully gone through the Show Cause Notice, reply to SCN
Sl SthierSuBmissions made by the assessee during thé course of P.H. On

Berusal -of fhe above documents, I find that the issue to be decided is to
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whether the said tax payer is liable to pay erroneously refunded amount to Rs.
3,62,21,378/- during the period from 23.10.2017 to Sept.2020. In the instant
case, I find that the tax payer are engaged in manufacturing and clearing of
water pump and electric motors for which they have registered with GST
under Registration No. 24AAEFL7 190C2ZH.

19. An information was received that the Taxpayer was
exporting their finished/manufactured goods out of Imdia under
payment of Integrated Goods and Services Tax (in short "IGST") and
availing benefit of refund in terms of Rule 96 of the Central Goods
&Services Tax Rules, 2017 (in short "CGST Rules, 20 17") although
they were not eligible to claim such refund under the said rules.

20. Based on the above information, an investigation was
initiated against the taxpayer and they submitted details regarding
the refund of IGST Paid on exports wherein benefit of Advance
Authorization License had already been availed at the time of Import
of Goods. As per the details submitted by the taxpayer they have
claimed total refund of IGST Rs. 3,62,21,378/- for the period
23.10.2017 to Sépt 2020.

21. On going through the above submission of the
taxpayer it was mnoticed that they had imported the inputs
under advance authorization license and availed full
exemption from payment of IGST on the same. The taxpayer
had further exported their final products on payment of IGST
and claimed refund of IGST paid as mentioned herein above
which resulted into erroneous refund of Rs.3,62,21,378/-
IGST paid on Zero Rated Supplies / on the export of Goods.

22, In this connection, I find that in terms of CGST Act, 2017 and the
Rules made thereunder, an exporter can claim refund of IGST paid on goods
exported. Whereas refund of input tax credit is governed by rule 89 of the
Central Goods and Services Tax Rules, 2017, the Rule 96 ibid governs the
procedure for refund of integrated tax paid on goods exported out of India. In
order to safeguard revenue interests and to restrict any possible double benefit
claim, the sub rule'(IO) of rule 96 was amended to restrict those exporters who
have imported and /or utilized IGST exempted inputs for manufacture of final
products from claiming refund of integrated tax on goods exported. In fact,
this sub-rule was amended more than once and vide Notification No. 53 /2018-
C.T dated 09.10.2018, it was substituted retrospectively with effect from
23.10.2017, and Notification No. 16/2020-C.T dated 23.03.2020 was issued
to insert retrospectively from 23.10.2017 an explanation in the rule 96 (10) to
disallow benefit of refund where IGST exemption was availed under two
D ) . . . .

- ula’}%s‘ghms:ﬁnotlﬁcatmns. The explanation provided that where only the Basic
/;\Customsﬁuty exemption was availed for the imported inputs wunder

- sNgtificatidr No.  78/2017-Customs, dated 13.10.2017 or Notification No.
1LES79/2017:Customs, dated 13.10.2017, the benefit of IGST refund on goods
“exportedwould be permissible. The sum and substance of the above changes
“.in'the rules was to restrict the refund of IGST paid on goods exported in case

IGST""é;cempted inputs have been obtained by a supplier under Advance
Authorisation or similar Notifications for manufacture of the final product

which is exported. -




23. On. perusal of the provisions, I find that under the CGST
Act, 2017 and Rules made thereunder, exporters are permitted to
claim, refund of either unutilized Input Tax Credit (ITC) under Rule
89 of the CGST Rules, 2017 or refund of IGST paid on the goods
exported out of India under Rule 96 of the CGST Rules, 2017.
However, the government while restoring the tax-free scheme, for the
EOUs, Advance Authorization/EPCG holders, restricted the second
option for such exporters i.e. if they had imported inputs under
Advance authorization license and availed full exemption from
payment of IGST on the same & then exported finished goods on
payment of IGST and claimed the refund of such IGST paid, then
such simultaneous benefit of exemption of IGST on goods imported
vide Customs Notification No. 79/2017 dated 13.10.2017 as well as
benefit of automatic refund of IGST paid on the goods exported is not
allowed in terms of Rule 96(10) of the Central Goods and Setrvice Tax
Rules, 2017.

24. On verifying refund of IGST paid on exports claimed by M/s. Lubi
Industries LLP, it was noticed that they had procured imported raw materials
under Advance License without payment of integrated tax. Advance licenses
issued were used for procurement of duty free inputs and refund obtained of
IGST paid for the exports and Refund of Rs.3,62,21,378/- was credited to their
account during the period from October 2017 to September 2020. Accordingly
the tax payer was liable to pay erroneously refunded amount of
Rs.3,62,21,378/- for the period October 2017 to September 2020. To recover
the said amount, GST DRC - 1A dated 20.03.2023 was also issued to the
assessee and in response they vide their letter dated 27.03.2023 stated that
out of the total liability of Rs.3,62,21,377/- an amount of Rs.3,27,48,159/-
belongs to the period 09.10.2018 to 30.09.2020 was paid by them wunder
protest and remaining amount of Rs.34,73,2 18/- belongs to the period
October 2017 to October 2018 was not paid by them. The said amount of
Rs.3,27,48,159/- was paid under section 73(5) vide 3 DRC 3 Forms all dated
23.02.2023. They further stated that since they refund claimed is not violating
any revenue impact, they have not paid interest thereon. They also claimed
that there is no suppression of any facts, in this case, they are not liable to
pay any penalty also.

25. As far as demand for the period October 2017 to 8%
October 2018, is concerned vide Circular No.125/44/2019-GST dated
18.11.2019, it was clarified that any exporter who have imported any
input/capital good in terms of Notification No.78/2017-custom and
No.79/2017 custom both dated 13.10.2017 before the issuing of
Notification No.54/2018 dated 09.10.2018 shall be eligible to claim
refund of IGST paid on export. Vide Para 52 of the said circular.
Once the refund become eligible retrospective notification in the same
would not be curtail the benefit that tax payer ought to have. Hence
they did not agree for the tax, interest and penalty demand for the
said period and hence they have not calculated tax for such period for
vol

26, \h1s connection, I find that the assessee agreed with the
Idemhaiid . of.:érroneous refund for the period from 09.10.20 18 to

lKSI‘;sejg)‘cernbe:c'20?'20 and accordingly paid back the refund erroneously

TS
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availed by them. They have paid the said amount under protest
because the reason that in case, this issue has been held
subsequently in favour of tax payer then they won’t face trouble in
getting refund of such amount paid because as per their
understanding various writ petition have been filed for similar matter
in various high courts.

27. As far as demand for the period October 2017 to 8th
October 2018, is concerned vide Circular No.125 /44 /2019-GST dated
18.11.2019, it was clarified that any exporter who have imported any
input/capital good in terms of Notification No.78/2017-custom and
No.79/2017 custom both dated 13.10.2017 before the issuing of
Notification No0.54/2018 dated 09.10.2018 shall be eligible to claim
refund of IGST paid on export. Vide Para 52 of the said circular, once
the refund become eligible retrospective notification in the same
would not be curtail the benefit that tax payer ought to have. Hence
they did not agree for the tax, interest and penalty demand for the
said period and hence they have not calculated tax for such period for
voluntary payment.

28. In this regard, I have gomne through the provisions,
Notifications, Circular and Ruling of Hon’ble High Court of Gujarat
and find that under the CGST Act, 2017 and Rules made thereunder,
exporters are permitted to claim, refund of either unutilized Input
Tax Credit (ITC) under Rule 89 of the CGST Rules, 2017 or refund of
IGST paid on the goods exported out of India under Rule 96 of the
CGST Rules, 2017. However, the government while restoring the
tax-free scheme, for the EOUs, Advance Authorization /EPCG holders,
restricted the second option for such exporters i.e. if they had
imported inputs under Advance authorization license and availed full
exemption from payment of IGST on the same & then exported
finished goods on payment of IGST and claimed the refund of such
IGST paid, then such Simultaneous benefit of exemption of IGST on
goods Iimported vide Customs Notification No. 79 /2017 dated
13.10.2017 as well as benefit of automatic refund of IGST paid on
the goods exported is not allowed in terms of Rule 96(10) of the
Central Goods and Service Tax Rules, 2017.

29, The purpose of introducing the above provision was made
clear in the GST council meeting and a clarification in the form of
Ci %quar\ly\o 45/19/2018-GST dated 30th May 2018 was issued.
[#aft‘“a;T . :of the above circular, emphasized the objective of

‘m%foducuonof sub-rule (10) of Rule-96 which reads as under:
ﬁ‘@uﬁ—mle (1 0) of rule 96 of the CGST Rules seeks to prevent an

l'jé‘g:gg,arten who is receiving goods from suppliers availing the benefit of
certain specified notifications under which they supply goods without
payrment of tax or at reduced rate of tax, from exporting goods under
bayment of integrated tax. This is to ensure that the exporter does
not utilize the input tax credit availed on other domestic supplies

received for making the payment of integrated tax on export of goods.”

g,




30. In this connection, I have gone through the above
provisions and find that from the plain reading of above provisions,
it can be concluded that Rule 96 of the CGST Rules, 2017 deals with
the procedure for refund of taxes paid on export of goods and
services. Rule 96 (10) restricts the eligibility to claim refund of taxes
paid on export in those cases where the exporter has received raw
material under any of the scheme notified under sub-rule 96(10) like
deemed export, Advance Authorization/License, reduced rate of
procurement by the merchant exporter etc. This restriction was first
introduced vide Notification No. 03/2018-Central Tax dated
23.01.2018,which got subsequently modified and amended by way of
Notifications issued from time to time which clarifies that that
person claiming refund of IGST paid on exports of goods or services
should not have received supplies on which the supplier has availed
the benefit of Notifications as mentioned therein.

31. Vide Notification No. 39/2018-Central Tax dated
04.09.2018, the said Rule 96(10) of CGST Rules, 2017 was further
amended as below :- :

“6 In the said rules, with effect from the 23rd October, 2017,
in rule 96, for sub-rule (10), the following sub-rule shall be substituted,
namely: -

“(10) The persons claiming refund of integrated tax paid on
exports of goods or services should not have -

(a) received supplies on which the benefit of the Government of
India, Ministry of Finance noftification No. 48/201 7-Central Tax, dated
the 18th October, 2017 published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section i), vide number G.S.R.
1305(E), dated the 18th October, 2017 or notification No. 40/2017-
Central Tax (Rate), dated the 23rd October, 2017 published in the
Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i), vide
number G.S.R. 1320(E), dated the 23rd October, 2017 or notification
" No. 41/2017-Integrated Tax (Rate), dated the 23rd October, 2017
published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i), vide number G.S.R. 1321(E), dated the 23rd October,
2017 has been availed; or

(b)availed the benefit under notification No. 78/2017-Customs,
dated the 13th October, 2017 published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R.
1272(E), dated the 13th October, 2017 or notification No. 79/2017-
Customs, dated the 13th October, 2017 published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number
G.S.R 1299(E), dated the 13th October, 2017.”

32. Thus, from the perusal of above notification, it can be
seen that refund on exports cannot be availed by the exporter if the
inputs procured by them have enjoyed benefits of certain
notifications mentioned therein in the Rule 96(10) including the
Advance Authorization benefits with retrospective effect from

Lo,
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33. Further, vide Notification No. 53/2018-Central Tax dated
09.10.2018, the Rule 96(10) was further amended with effect from
23.10.2017 which reads as:-

“l. (1) These rules may be called the Central Goods and Services Tax
(Eleventh Amendment) Rules, 2018.

(2) They shall be deemed to have come into force with effect from the
23rd October, 2017.

2. In the Central Goods and Services Tax Rules, 201 7, in rule 96, for
sub-rule (10), the Jollowing sub-rule shall be substituted and shall be
deemed to have been substituted with effect from the 23rd October,
2017, namely:-

(10) The persons claiming refund of integrated tax paid on exports of
goods or services should not have received supplies on which the
supplier has availed the benefit of the Government of India, Ministry of
Finance, notification No. 48/ 201 7-Central Tax, dated the 18th October,
201 7, published in the Gazette of India, Extraordinary, Part II, Section 3,
Subsection (i), vide number G. S.R 1305 (E), dated the 18th October, 2017
or notification No. 40/ 2017-Central Tax (Rate) dated the 23rd October,
201 7, published in the Gazette of India, Extraordinary, Part II, Section 3,
Subsection (i), vide number G. S.R 1320 (E), dated the 23rd October, 2017
or notification No. 41/2017-Integrated Tax (Rate), dated the 23rd October,
201 7, published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i), vide number G. S.R 1321 (E), dated the 23rd October,
2017 or notification No. 78/ 201 7-Customs, dated the 13th October, 201
7, published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i), vide number G.S.R 1272(E), dated the 13th October, 2017 or
riotification No. 79/ 201 7-Customs, dated the 13th October, 2017,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-
section (i), vide number G.S.R 1299 (E) dated the 13th October, 2017. ",

Thus, from the perusal of above notification, it can be observed that
sub-clause (a) and (b) of sub-rule 10 of Rule 96 are merged and this
notification is also made effective from 23.10.2017. It says that
person claiming refund of IGST paid on exports of goods or services
should not have received supplies on which the supplier has availed
the benefit of Notifications as mentioned therein.

34. The subject matter pertaining to Rule 96 (10) of CGST
Rules, 2017 was further amended by the issuance of Notification No.
54/2018-Central Tax dated 09.10.2018 and an exception was carved
from the restriction imposed by sub-rule 96(10) of rule 96 for those
S5 Q’?ir‘geirs)who are importing capital goods under the EPCG Scheme.
Apis notification was made effective from the date of publication in

- L

~thé! fﬁmal razette i.e. 09.10.2018. The said Notification reads as:

&
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NN e .. .
\ffé:.;%fjp 10)/The persons claiming refund of integrated tax paid on

eXparts-of goods or services should not have —

’
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(a) received supplies on which the benefit of the Government of
India, Ministryof Finance notification No. 48/201 7-Central Tax, dated
the 18thOctober, 201 7,published in the Gazette of India,
Extraordinary, Part I, Section 3, Sub-section (i),vide number G.S.R
1305 (E), dated the 18thOctober, 2017 except so far it relates to




receipt of capital goods by such person against Export Promotion
Capital Goods Scheme or notification No. 40/ 201 7-Central Tax (Rate),
dated the 23rdOctober, 2017,published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i),vide number G.S.R
1320 (E), dated the 23rdOctober, 2017 or notification  No.
41/2017-Integrated Tax (Rate), dated the 23rdOctober,
2017,published in the Gazette of India, Extraordinary, Part II, Section

3, Sub-section (i), vide number G.S.R 1321 (E), dated the 23rdQOctober,
2017 has been availed; or

(b) availed the benefit under notification No. 78/2017-Customns,
dated the 13thOctober, 2017,published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R
1272(E), dated the 13thOctober, 2017 or notification No. 79/2017-
Customs, dated the 13thOctober, 201 7, published in the Gazetie
of India, _E)draordinmy, Part I, Section 3, Sub-section (i)vide
number G.S.R 1299 (E), dated the 13thOctober, 201 7except so farit
relates to receipt of capital goods by such person against Export
Promotion Capital Goods Scheme.

35. Further, CBIC issued a Circular No. 125/44/2019-GST
dated 18.11.2019, wherein it was clarified in the para 52 of the said
Circular that:-

“52. The net effect of these changes is that any exporter who himself/ herself
imported any inputs/capital goods in terms of notification Nos. 78/2017-
Customs and 79/2017-Customs both dated 13.10.2017, before the issuance of
the notification No. 54/2018 — Central Tax dated 09.10.2018, shall be eligible to
claim refund of the Integrated tax paid on exports. Further, exporters who have
imported inputs in terms of notification Nos. 78/2017-Customs dated
13.10.2017, after the issuance of notification No. 54/2018 — Central Tax dated
09.10.2018, would not be eligible to claim refund of integrated tax paid on
exports. However, exporters who are receiving capital goods under the EPCG
scheme, either through import in terms of notification No. 79/2017-Customs
dated 13.10. 2017 or through domestic procurement in terms of notification No.
48/2017-Central Tax, dated 18.10.2017, shall continue to be eligible to claim
refund of Integrated tax paid on exports and would not be hit by the restrictions
provided in sub-rule (10) of rule 96 of the CGST Rules.”

36. F‘urtlier, H’ble High Court of Gujarat in the Spe_cial Civil
Application No. 15833 of 2018 & in the matter of M/s. Cosmo Films
Ltd. Vs UOI, in which the Constitutionality of the provision of Rule
96(10) of the CGST Rules, 2017 was challenged, passed an order

dated 20.10.2020 and held that :-

“However, it is also made clear that Notification No. 54/2018 is
required to be made applicable w.e. f 23rd October, 2017 and not prior
thereto from the inception of Rule 96(10} of the CGST Rules. merefori
in effect Notification No. 39/2018 dated 04.09.2018 shall remairt 1

force‘a-s,.amended by the Notification No. 54/2018 by substitu_ting ;ul}
41.&%?10)0 Rule 96 of CGT Rules, in consonance with subse-actlot? { )N oo
/ Sectlc-an 54;5 CGST Act and Section 16 of IGST Ath.z The NOﬁJ;%C_LI 701:;?u Ie.
: 54/ 201833:} herefore held to be effective w.e.f 23" Qctober ;

o madeab blute to the aforesaid extent.”
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In view of the above, The Notification No. 54 /2018-Central Tax
dated 09.10.2018 is made retrospective effective from 23rd October
2017. Further, an Explanation was added to Rule 96(10) of the Rules
by Notfn. No. 16/2020-Central Tax dated 23.3.2020 as follows.

“10. In the said rules, in rule 96, in sub-rule (10), in clause (b} with
effect from the 23rd October, 2017, the Jollowing Explanation shall be
inserted, namely, -

Explanation. - For the purpose of this sub-rule, the benefit of the
notifications mentioned therein shall not be considered to have been
availed only where the registered person has paid Integrated Goods
and Services Tax and Compensation Cess on inputs and has availed
exemption of only Basic Customs Duty (BCD}) under the said

notifications.”

From the above, I find that by inserting the Explanation in Rule
96(10) of the Rules, the option for claiming refund under clause (b)
to the Rule is only for the exporters who avail the exemption of Basic
Customs Duty (‘BCD?) only and pay IGST on the inputs. In the
instant case, it was gathered that the taxpayer had availed full
exemption of IGST at the time of import of raw materials, which have
been imported for use in the manufacture of goods to be exported&
thereafter, the finished /manufactured goods were exported on
payment of IGST& refund was claimed of such IGST paid. The said
mechanism adopted by taxpayer is prohibited under GST law as
discussed above.

37. From the above discussion, I find that the said taxpayer
had availed the benefit of Notification No.79/2017-Customs dated
13.10.2017 at the time of procurement of inputs and thereafter the
finished /manufactured goods were exported on Payment of IGST &
refund was claimed of such IGST paid. The refund of IGST paid on

Rules, 2017, the said refund of IGST appeared to be inadmissible. In

view of the above, it appeared that the said taxpayer had contravened the
following provisions of law-

> Section 54t of the CGST Act, 2017  along with the

in as much as
d of IGST without




availed the benefit of said rule although they were not eligible
for the same in light of conditions laid down in Rule 96(10) of
the CGST Rules, 2017.

> (iv) Section 39(7) & Section 39(9) of the Central Goods and
Services Tax Act, 2017 along with the corresponding entry of
the Gujarat State Goods and Services Act, 2017 read with the
provisions of Section 20 of Integrated Goods and Service Tax
Act, 2017 in as much as they have failed to pay to the
Government the tax due as per such return not later than the
last date on which he is required to furnish such return;

> Rule 96(10) of the Central Goods and Services Tax Rules, 2017 along
with the corresponding entry of the Gujarat State Goods and Services
Act, 2017 read with Section 20 of the Integrated Goods and Service Tax
Act, 2017 in as much as they had filed the refund of IGST paid on Zero
Rated Supplies after availing the benefit of Notification no. 79/2017-
Customs dated 13.10.2017.

> Section 39(9) of the Central Goods and Services Tax Act, 2017 along with
the corresponding entry of the Gujarat State Goods and Services Act,
0017 read with the provisions of Section 20 of Integrated Goods and
Service Tax Act, 2017 in as much as they have failed to pay to the
Government the tax due as per such return not later than the last date
on which he is required to furnish such return;

» Notification No.16/2020-CT dated 23.03.2020 under which an
amendment has been made by inserting the following explanation to Rule
96(10) of CGST Rules, 2017 as amended (With retrospective effect from
23.10.2017).

“Explanation.- For the purpose of this sub-rule, the benefit of the
Notifications mentioned therein shall not be considered to have been
availed only where the registered person has paid Integrated Goods and,
Services Tax and Compensation Cess on inputs and has availed
exemption of only Basic Customs Duty (BCD) under the said
notifications.”

» Section 59 of the Central Goods and Services Tax Act, 2017 along with
the corresponding entry of the Gujarat State Goods and Services Act,
2017 and provisions of Section 20 of the Integrated Goods and Service
Tax Act, 2017 in as much as they had failed to self-assess the taxes
payable under the provisions of the act and failed to reverse /pay the
amount of erroneous refund of Integrated Goods and Service Tax as

detailed above.

38. In this connection, I have gone through the reply to SCN. wherein
the tax payer stated that they are still under the sure .1mpressmn that
there is no revenue impact on the transactions carried out by them
which is violation of Rule 96(10) , but to save themselves from future

liability interest and penalty burden they have voluntarily paid all the

refund which they have received via export with payment of tax in

contravention of Rule 96(10) immediately. They further submitted theg; tz.i
they have not received any SCN till time they have make payment of suc
: luntarily, no penalty is imposable on them.

5¥e.paid tax vo
o at the contention of the

o On perusal of the reply to SCN, 1 find th

téé;.})ayer is not correct as from the facts, it appeared that the taxpayer
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was fraudulently claiming refund of such IGST by filing shipping bills and
received such refunds through automatic route, even when such exports were
made towards fulfillment of their export obligation. This was nothing but a
fraudulent way of encashment of unutilized ITC available in balance, as the
exported goods were evidently manufactured out of exempted supplies received.
By following such modus operandi, the said taxpayer was able to get refund of
such unutilized ITC in the guise of ITC paid on Zero-rated supplies, through
automatic mechanism without any conditions, procedures, departmental
scrutiny and by dodging the restrictive formula provided under Rule 89(4),
89(4A) 89(4B) or 89 (5), as the case may be. It s, therefore, evident that they
had suppressed the erroneous refund of IGST paid on exports and accordingly
the taxpayer's liabilities were not properly discharged. The failure to properly
discharge their Tax liability is utter disregard to the requirements of law and
breach of trust deposed on them is outright act in defiance of law by way of
suppression, concealment & non- furnishing value of erroneous refund with
intent to evade payment of tax. It is also a fact that the said tax payer did not
pay the erroneous refund upto 23.02.2023. It was only when the department
had initiated inquiry against them they paid the tax along with interest. The
above said erroneous refund of IGST paid on export, was unearthed after
initiating inquiry by the officers of Cenfral Tax, Ahmedabad North and
therefore had the investigation not been initiated by this office, the said facts
would have not come to light. All the above facts of contravention on the part of
the Taxpayer had been committed with an intention to evade the payment of
GST by suppressing the facts. Therefore, the same is required to be demanded
and confirmed from them under Section 74(1) of the CGST Act, 2017 /Gujarat
GST Act'2017 read with Section 20 of IGST Act'2017 by invoking extended
period of five years.

40. I further find that the contention of the said taxpayer that penalty
was not leviable since they had paid the tax before issuance of the show cause
notice is not correct. In this connection, the provisions of Section 74(5)&(6) of
the CGST Act, 2017 reads as follows :-

(5) The person chargeable with tax may, before service of notice under sub-
section (1), pay the amount of tax along with interest payable under section 50
and a penalty equivalent to fifteen per cent of such tax on the basis of his own
ascertainment of such tax or the tax as ascertained by the proper officer and
inform the proper officer in writing of such payment,

(6) The proper officer, on receipt of such information, shall not serve any notice

under sub-section (1), in respect of the tax so pai
tb 1), paid or any pengl
the provisions of this Act or the rules made thereunder. ve Y payable under

e Section 74(5) read with Section 74(6) of the CGST Act, provides an
A ppr%umgty for the taxpayer to ascertain the proper amount of tax interest
anqs’penal);y and settle the issue. At this stage the proceedings are cilo d

2 fhe—bg}sispf either a self-ascertainment by an a ot te
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requiring him to show cause as to why he should not pay the amount specified
in the notice along with interest payable thereon under section 50 and a penalty
equivalent to the tax specified in the notice.

42, In view of the above provisions of law, I find that the contention of
the said taxpayer that penalty is not imposable is not correct. They had an
opportunity to settle the matter before issuance of Show Cause Notice by way
of payment of tax along with interest payable under section 50 and a penalty
equivalent to fifteen per cent of such tax.

43, From the above facts, I hold that the said amount of IGST of
Rs.3,62,21,378/- is liable to be demanded and recovered from the said tax
payer under the provisions of Section 74(1) of the CGST Act, 2017 read with
the Section 74(1) of the Gujarat GST Act, 2017 read with Section 20 of IGST
Act, 2017 along with applicable interest under the provisions of Section 50 of
the Act, ibid. I find that the said tax payer has paid the IGST amount of
Rs.3,27,48,159/- under protest and the same needs to be appropriated
against the demand.

44, Further, as per Section 50(1) of the CGST Act, 2017 read with
Gujarat GST Act, 2017, every person who is liable to pay tax in accordance
with the provisions of this Act or the rules made there under, but fails to pay
the tax or any part thereof to the Government within the period prescribed is
liable to pay the interest at the applicable rate of interest. Since the said tax
payer had failed to pay their Tax liabilities in the prescribed time limit, I find
that the said tax payer is liable to pay the said amount along with interest.
Thus, the said Tax is required to be recovered from the said tax payer along
with interest on account of delayed payment of IGST under Section 50(1) of the
CGST Act, 2017 read with Gujarat GST Act, 2017.

45. As far as imposition of penalty under Sectiont 74(1) of the CGST
Act, 2017 read with Gujarat GST Act, 2017 is concerned, on perusal of the
facts of the case and in view of the above discussion, I find that this is a fit
case to levy penalty under 74(1) of the CGST Act, 2017 read with Gujarat GST
Act, 2017 as they failed to pay the tax with the intend to evade the same.
These facts would not have come to light had the department not initiated
inquiry against the said tax payer. The assessee had thus, willfully
suppressed the erroneous refund of IGST paid on exports with an intent to
evade the Tax. Hence, I find that this is a fit case to impose penalty equivalent
to the tax under Section 74(1) of the CGST Act, 2017 read with Gujarat GST
Act, 2017.

46. In view of the above discussion and findings, I pass the following
order :- '
ORDER

(i) I confirm the demand of IGST of Rs.3,62,21,378/- (Rupees Three Crore
Sixty Two Lakhs Twenty One Thousand Three Hundred Seventy Eight
Only) and order to recover the same from them under the provisions of
sub-section (1) of Section 74 of the CGST Act, 2017 and the
ﬁcoﬁéspgn\cling entry of the Gujarat State Goods and Services Tax Act,

: ariftsBection 20 of the IGST Act, 2017,
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(f) I order to appropriate the IGST of Rs.3,27,48,159 /- (Rupees Three Crore
Twenty Seven Lakhs Forty Eight Thousand One Hundred Fifty Nine
Only) paid through ITC/Cash against the demand of IGST liability as per
para (i) above;

(i) I order to demand interest at the rates prescribed and recover the same
from them under the provisions of Section 20 (xxv) of the IGST Act, 2017
read with Section 50(1) of the CGST Act, 2017 and the corresponding
entry of the Gujarat State Goods and Services Tax Act, 2017 and Section
20 of the Integrated Goods and Service Tax Act, 2017;

(iv) I impose a penalty of Rs.3,62,21,378/- (Rupees Three Crore Sixty Two
Lakhs Twenty One Thousand Three Hundred Seventy Eight Only) under
Section 74(1) of the CGST Act, 2017 read with the Section 74(1) of the
Gujarat GST Act, 2017 read with Section 20 of IGST Act, 2017 on the
taxpayer. In terms of sub section (11) of Section 74 ibid, where any
person served with an order issued under sub-section (9) pays the tax
along with interest payable thereon under section 50 and a penalty
equivalent to fifty per cent of such tax within thirty days of
communication of the order, all proceedings in respect of the said notice
shall be deemed to be concluded;

47. Accordingly the Show Cause ~ Notice No.
Gexcom/AE/INV/GST/ 5409/2022-AE-II dated 31.03.2023 is
disposed off.

(Llokeésh Darnor)
Joint Commissioner

Central GST & CE,
Ahmedabad North

F.NO.GST/15-20/0A/2023 DT.
By speed post/hand delivery

To,

M/s. Lubi Industries LLP,

Near Kalyan Mills, Naroda Road,
Ahmedabad-380025.

Copy to:
1. The Commissioner, Central GST & Central Excise, Ahmedabad North.

2. The DC/AC, Central GST & Central Excise, Div- VII Ahmedabad North.

3. The Superintendent, Range-IlI, Division-VII, Central GST & Central
Excise, Ahmedabad North with a request to create GST DRC 7 and
upload the same alongwith OIO electronically in terms of DSR advisory
No.01/2018 dated 26.10.2018 of the ADG, Systems & Data Management,
Bengaluru.

~ The Superintendent (System), Central GST & Central Excise Ahmedabad

North for uploading the order on website.

5. Guard File.




