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) 3nfleredt B A TT 9ar Name & Address

1. Appellant ‘
P C Snehal Construction Co.,9th Floor, City Center,Near Swastik Char Rasta,
C.G. Road;Navrangpura, Ahmedabad - 380009 .

2. Respondent
The Deputy Commissioner, CGST Division-VIl, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

AR AYHR FT GG AT

Revision application to Government of India ;

@ @Y SWEA Yoo BRI, 1904 @ O AW W 9OIC ¢ A @ I § qEad
HRT Bl SY-8NT @ YoM Wge @ Sfadd eI Indgy o ARE, wiRa WeR, o
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(i} A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i AR AT D BN P AW § o W B ere ¥ R ST O s R §
o1 {5 WUSFIR ¥ g 9USTIR ¥ A o W g AN A, 9 el wvenR a1 AR # T
% fbdil dRE ¥ w fed 9oerR ¥ 8 e @ ufear & <R g 8

(M)  In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goads in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

A Yo B gra By B IRT & aren (o @ e @) Rl R T e 2

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-8 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

1
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(a)

Peirg IS Yoo ARFTA, 1944 B oy 35— /35-3 & 3w
Under Section 3568/ 35E of CEA, 1944 an appeal lies to ;-
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argwreTaTE # 2" HIQT, IgHIRl Ha ,3RRaT ,TRYATR, 5961 —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other than as mentioned in para-2(i) (2) above.
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The appeal to the Appéllate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situaled.

(3) R 3w Y ¥ B o AT B FARY B2 W IAF @ Sqy B Ay B B gaE
ST &7 A fbar WIFT iRy g6 aey & B gy Al 6 feran wel oW @ s w fa
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In case of the order covers a number of order-in-Criginal, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) e gow ARFRE 1970 Jon WARR @ a1 @ oftta FuiRa by erwR S
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-! item of the court fee Act, 1975 as amended.

(5) 7 ok WAl ARE B P ot ae Prrl @) aiR N e orefi fear o & S
d ew, DG SET Pod F Qaaw el el (@raffi) b 1es2 A
ffea 21 : '

Attention in invited to the rules covering these and other related matter
_ contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure}
Rules, 1982.

(7)1 o, BT SR Uew U@ Wik sy wraRewr Ree), @ ofy onfrel @
e § PaoT W (Demand) TG S (Penalty) BT 10% U§ W e Siard § g,

3if¥eeH O T 10 FUG IUY & I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

WG@EW ARITRYP GiEIT'I.'ET, EHIE R ”Gﬁ'é‘il'?fﬁm"l"(Duty Demanded) -
® (Section) WS 11D P Ted MR TR,
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: AgFor an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
S Ldanfirmed by the Appellate Commissioner would have to be pre-deposited,

b
S

>prqvided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
’n"@ od that the pre-deposit is a mandatory condition for filing appeal before
FGHSTAT. (Section 35 C (2A) and 35 F of the Gentral Excise Act, 1944, Section 83 & Section 86
¢ Bthne Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
- {D) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

o MR F i anfier MR & GHe STET Yo SraT Yo A1 &vs fafad gt |l arl e g e

3 10% YT TR 31 WY e que RiaTie 8 7 aUs 3 10% YA TR B oI wod g

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. P.C. Snehal Construction Co., 9™ Fioor, City Centre, Near Swastik Char Rasta,
C.G.Road, 'Navrangpura, Ahmedabad-380009 (hereinafter referred to as 'the appellant’)
have filed the present appeal against the'Order~in—Original No. VII/Ref/DC/907/P.C./
2022-23 dated 20.02.2023, (in short 'impugned order) passed by the Deputy
Commissioner, Central GST, Division-VII, Ahmedabad North (hereinafter referred to as
‘the refund sanctioning authority). The appellant were engaged in providing taxable
services and were registered under Service Tax Registration No. AACFP6233AST001.

2, The facts of the case, in brief, are that the appellant were engaged in providing
Construction service to M/s. Torrent Power Ltd. Based on the intelligence a case was
booked by the DGCEI, AZU, as it appeared that the appellant had wrongly availed the
benefit of exemption Notification No0.15/2004-ST as amended vide Notification
No.01/2006-ST dated 01.03.2006 by incorrectly availing 67% abatement from the value
of the “Commercial and Industrial Construction Service” provided, without satisfying the
conditions “of the notification. A notice was therefore issued proposing service tax
- recovery of Rs.38,53,888/- which was adjudicated vide O-I-O No. 36/5TC-
AHD/ADC(MKR)/2011-12 dated 14.10.2011. Aggrieved, the appellant filed an appeal and
Commissioner (A) vide OIA dated 10.02.2012, rejected the appeal and upheld the 0-1-0.
The appellant challenged the said QIA before Hon’ble CESTAT. Hon'ble CESTAT vide
Order No. A/11094/2022 dated 06.09.2022, set-aside the impugned O-I-A and held the
demand of service tax raised as not sustainable. Consequently, the appellant filed a
refund claim amounting to Rs.36,13,476/—'along with interest of Rs.62,68,819/-. The
refund sanctioning authority vide impugned order aliowed the refund of Rs.9,04,000/-
and rejected the remaining claim of Rs. 27,09,333/- and interest.

3. ‘Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

> Hon'ble CESTAT Ahmedabad has vide order CESTAT A/11094/2022 dtd &%
September, 2022 held that before 1" June, 2007, service tax cannot be leviable on
Commercial and Industrial Construction services (“CICS"). Hence, service tax
amounting to Rs. 27,09,333/- deposited to the credit of the Central government
before 1% June, 2007 is paid under mistake of the law. :

> Refund claim has been filed following the Hon'ble CESTAT Ahmedabad order
CESTAT A/11094/2022 and hence validity of the said refund cannot be
questioned. They placed reliance on the Judgment pronounced in case of M/s.
'Raheja Regency Co- operative Housing Society Ltd. [2022 (12) TMI 601] CESTAT
Mumbai has held that where it is cléar that the appeliant cannot be said to be
liable to pay service tax in any manner whatsoever in as much as what was paid
by the appellant was not tax as envisaged under the Finance Act, 1994, Thus, the
amount paid by the Appellant in the given case would not take the character of
tax as service tax levy on "CICS" held as out of the scope of service tax and is
simply an amount paid under mistake of law and hence limitation period

prescribed u/s 11B of the Central Excise Act, 1944—is~i




- of Rs.36,13,476/- is
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returns is liable to be refunded along with Interest@ 12% from the date of
deposit till date of actual refund to the appellant and impugned OlO needs to be
set aside,

» The refund application filed in given case is for the amount paid under mistake of
law and not for the refund of the duty paid and hence, the principle of unjust
enrichment is not applicable. The certificate of the Chartered Accountant
‘mentioning that the above amount has been paid by the appellant from its own
pocket is submitted. )

> The refund granted was of setvice tax amounting to Rs. 9,04,143/- was paid on 9"
August, 2010 j.e. during "the investigation proceedings initiated against the
- appellant. Copy of the challans are submitted. The said refund has been received
on 20" February, 2023. The appellant is eligible for interest on the said refund @
12% for the period from 9" August, 2010 till 20 February, 2023 as per below
submission: they placed reliance in the case of M/s. Parle Agro Ltd [2021 (5) TMI
870 - CESTAT ALLAHABAD] wherein it was held that interest is payable on the
amount paid during investigation/audit as well as the amount of pre-depaosit and
further such interest is payable @ of 12% per annum, following the ruling of
‘Hon'ble Supreme Court in the case of SANDVIK.ASIA  LIMITED VERSUS
COMMISSIONER OF INCOME-TAX AND OTHERS [2006 () TMI 55 - SUPREME
COURT].

4. Personal hearing in the matter was held on 28,07.2023. Ms. Labdhi Shah,
Chartered Accountant, appeared for personal hearing and reiterated the submissions

made in the appeal. She submitted that the levy of Service tax confirmed by the

department was set-aside by the Tribunal. Therefore, they had filed an application for
consequential refund of the amount paid during the investigation. The refund
sanctioning authority has rejected part refund and also has not granted interest on the
amount paid during the investigation. In this regard, she handed over a compilation of
case laws relating to this issue. In view of the same, she requested to set-aside the
impugned order and grant refund to the appellant with interest. ’

. 5, I ha\}e carefully gone through the facts of the case, the impugned order passed by

the refund sanctioning authority, submissions made in the appeal memorandum as well
as the submissions made during personal hearing. The issue to be decided in the present
case is as to whether the refund of Rs.27,09,333/- rejected by the refund sanctioning
authority, in the facts and circumstances of the case, is legal and proper or otherwise?

6. It is observed that the present refund: is outcome of the CESTAT Order No.

A/11094/2022 dated 06.09.2022 wherein the demand of service tax raised against the
appellant was held as not sustainable, Consequently, the appellant filed a refund claim
amounting to Rs.36,13,476/- along with interest of Rs.62,68,819/-. The refund
sanctioning authority vide impugned order allowed the refund of Rs.9,04,000/- and
r'ejected'thg remaining claim of Rs. 27,09,333/- and interest, He observed that the claim

N
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demand plus Rs.3,19,407/- paid during pendency of appeal before Hon'ble Tribunal)) .
He further observed that; '

a) Hon'ble CESTAT only set-aside the demand under Works Contract as the. said
service came into existence from 01.06.2007. But does not speak about' the
voluntary payment of Rs.27,09,333/- made by the appellant prior to 01.06.2007
under Commercial and Industrial Construction Service hence question of refund
does not arise. He held that that said claim amount is hit by limitation as the
payment was made during 05.10.2005 to 03.05.2008, whereas the claim has been
'fiied on 24.11.2022. He also held that the claim is also hit by unjust enrichment as
the éppeliant failed to produce the documents like ledgers or CA. certificate
Justifying that the amount was shown as “receivable”.

b) The total amount of Rs.9,04,000/-(i.e..Rs.5,84,736/- paid and appropriated against
the confirmed demand and the amount of Rs.3,19,407/- paid during pendency of
appeal before Hon'ble Tribunal) was considered as pre~deposit by the Tribunal
hence is eligible for refund. :

6.1  The appellant is seeking refund of Rs.27,09,333/- alongwith interest as well as

interest on the amount of Rs.9,04,000/- sanctioned. On the findings at Sr. No (a) above,

the appellant have claimed that the payment of said amount made prior to 1% June,

2007 was under mistake. They claim that they are therefore eligible for entire refund as

the entire demand has been set-aside by the Tribunal vide Order dated 06.09.2022. On

the findings at Sr. No (b), the appellant claim that they are eligible for interest as the said

refund has been received on 20" February, 2023, hence are eligible for interest on the

said refund @ 12% for the period from 9" August, 2010 till 20 February, 2023, in terms of

the decision passed in the case of M/s. Parle Agro Ltd [2021 (5) TMI 870 - CESTAT
ALLAHABAD,

6.2 To examine the issue, relevant bortion of Hon'ble CESTAT'S Order No.
A/11094/2022 dated 06.09.2022 is reproduced below;

4 eeeennn The first issue to be decided is whether the services provided by the appellant
are of Works contract service or Commercial or Industrial Construction Service. As
submitted by the-Learned counsel and revealed from the SCN itseff no doubt that they
had provided the services along with material therefore the services are clearly falling
under WCS. As regard the- issue that ‘whether the free supply material needs to be
included in the services - of Commercial or Industris! G onstruction Service, the issue. is
no longer res- integra as held. by the Hon'ble Supreme court in the case of Bhayana
Builder Pvt Ltd (Supra) that the value of free supply material need not to be included in
the gross value service in order to avail the benefit of abatement. Therefore, as per the . .
fact since the appellant has provided the service along with material their services are
clearly classified, as works contract service. The appellant subsequently started pa Ving
service tax on works contract service which is not disputed by the depariment. The
Worls contract service was not taxable prior to 01.06,2007 in the light of the
Hon'ble Supreme Court judgment in the case of L&T Ltd (Supra) therefore, the
demand prior to 01.06.2007 is clearly unsustainable as held by the Apex Court.

4.1 = As regard the demand under Commercial or Industrial Construction Service
post 01.06.2207 we find that the SCN as well as the adjudication order was passed
classifying the service under Commercial or Industria GRASHUEHDA Service whereas the

qckhkra,

service of the appellant is classified under work, ﬁpﬁms‘ T/L% On this fact the
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dema(:d raised under Commercial or Industrial Construction Service will not
sustain being proposed.and confirmed under the wrong classification whereas the
services are correctly classifiable under works contract service. On the issue where
duly demand raised under the wrong dlassification this tribunal in the case of Real Value
Promoters Limited (Supra) held that the composite contract can be subjected to service.
tax only under works contract service post 01.06.2007 and any demand raised under
CICS/CCS on such compoasite contracts post 01.06.2007 is not sustainable . in the said
decision the Chennai bench of this Tribunal also- refied upon the Judgment in the
identical cases as under:-
XXX ‘
XXX

XXX

4.2 As per the above settled position when no demand was raised urider Works
Contract Service post 01.06.2007, the demand raised under CICS/CCS will not be
sustained. Since we have decided the issue on merit of this case we are not addressing
ather issues raised by the appeflant such as abatement valuation, limitation etc

5 As per our above discussion and finding the demand of service tax raised by
the lower authorities is not sustainable Hence the impugned order is set aside. Appeal
is aflowed with conseguential reflief * '

6.3  From the above text, it is clear that Hon'ble Tribunal has set-aside the demand
under Commercial or Industrial Construction Service (CICS in short} as the service . .
. rendered was Works Contract. Since the Works Contract Service carne into effect from

01.06.2007 and as no demand was raised post 01.06.2007 under Works Contract, the
 entire service tax demand raised by the lower authorities under the impugned order
classifying the same under CICS was set aside by the Tribunal. Thus, 1 find that any
voluntarily payment made by the appellant under CICS through ST-3 return has to be
considered as a tax liability discharged wrongly under CICS when the same was
subsequently set-aside by tribunal,

' 6.4 Further, it is observed that the payment of claimed amount was mace during
05.10.2005 to 03.05.2008, whereas the claim has been filed on 24.11.2022. The refund
sanctioning authority hence gave a finding that the claim amount is hit by limitation.
I find that in terms of Section 11B, a person can claim refund of duty and interest
before the expiry of one year from the relevant date. The relevant date for each case
is specified in Explanation-B ‘to Section 11B. Relevant text of Section 11B is

reproduced below:-

SECTION [11B. Claim for refund of {duty and interest, if any, paid on such duty]. —
(1) Any person claiming refund of any [duty of excise and interest, if any, paid on such
duty] may make an application for refund of such [duty and interest, if any, paid on such
duty] to the [Assistant Commissioner of Central Fxcise or Deputy Commissioner of Central
Excise] before the expiry of fone year] ffrom the relevant datej [fin such form and manner]
" as may be prescribed and the application shall be accompanied by such documentary or
other evidence (including the documents referred to in section 12A) as the applicant may
furnish to establish that the amount of [duty of excise and interest, If any, paid on such
duty] in relation to which such refund is claimed was collected.from, or paid by, him and
the incidence of such [duty and interest, if any, paid on such dutyf {md not been passed on

by him to any other person :

Provided that where an application for refund has been made before the commencement
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same shall be dealt with in accordance with the provisions of sub-section (2) substituted by
that Act

{Provided further that] the limitation of fone year] shall not apply where any [duty and
interest, if any, paid on such dutyf has been paid under protest

[ #* k4 * * ]

X2) I on receipt of any such application, the [Assistant Commissioner of Central Excise or
Deputy Commissioner of Central Excise] is satisfied that the whole or any part of the [duty
of excise and interest, if any, paid on such duty] paid by the applicant is refundable, he may .
make an order accordingly and the amount so determined shall be credited to the Fund -

Provided that the amount of [duty of excise and interest, if any, paid on such auty] as
determined by the [Assistant Commissioner of Central £xcise or Deputy Commissioner of
Central Excise] under the foregoing provisions of this sub-section shal] instead of
being credited to the Fund, be paid to the appficant, if such amount is relatable to -

(a) -rebate of duty of excise on excisable goods exported out of India or on excisable
materials used in the manufacture of goods which are exported out of India;

(b) unspent advance deposits ving in balance in the applicant’s account current
maintained with the [Principal Commissioner of ¢ entral Excise or Commissioner of Central
Excisel

(c) refund of credit of duty paid on excisable goods used as inputs fn accordance with the
rules made, or any notification issued, under this Act:

(d) the [duty of excise and interest if any, paid on such duty] paid by the manufacturer, if .
he had not passed on the incidence of such [duty and interest, if any, paid on such duty] to
any other person; )
(e) the [duty of excise and interest if any, paid on such duty] bomne by the buyer, if he
had not passed on the incidence of such fduly and interest, if any, paid on such autyl to
any other person;

() the fduty of excise and interest if an ¥, paid on such duty] borne by any other such
class of applicants as the Central Go vernment may, by notification in the Official Gazette,
specify - . : :

Provided further that no notification under clause (1) of the first proviso shall be jssued
unless in the opinion of the Central Government the incidence of {duty and interest if an W
paid on such duty] has not been passed on b W the persons concerned to an y other person.

(3) Notwithstanding an ything to the contrary contained in an Y judgment decree order or
direction of the Appellate Tribunal or any Court or in any other provision of this Act or the
rules made thereunder or any other law for the time being in force, no refund shall be
made except as provided in sub-section (2), :

[Explanation. — For the purposes of this section, -

(A) ‘refund” includes retate of duty of excise on excisable goods exported out of India or
on excisable materials used in the manufacture of goods which are exported out of Indiz;
(B) “relevant date” means .

f(ec) in case where the duty becomes refundable as 3 consequence of judgnfem‘,
decree, order or dirgcﬁon of appellate authorit . Appellate Tribunal or an 1y court, the
date of such judgment decree, order or direction;]”
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date of such judgment, decree. order or dlrectlon shall be lhe relevant date. In the
instant case, the refund has arisen COnsequent “to the CESTAT Final Order dated
06.09.2022 and the refund claim was filed on 24.11.2022, which I find is well within the
period of limitation. Hence, the findings of the refund sanctlonlng authority that.the.
refund is time barred is not tenable in law, hence set-aside.

6.5  On the issue of unjust enrichment, refund sanctioning authority has held that the
appellant failed to produce the documents like ledgers or C.A. certificate justifying that
the amount was shown as “receivable”. However, the appellant before the appellate
authority subrmitted a Certificate dated 10.10.2022, issued by Hardik Kalkar & Associates,
Chartered Accountant wherein it is certified that the appellant has paid the Service Tax of
Rs.36,13,476/- under CICS from their own pocket and not recovered separately from
service recipient. Based on the Books of Accounts and other relevant documents, it is also
certified that the incidence of tax has not been passed on to any other person. 1 find that -
such certificate Is sufficient to justify that the amount claimed as refund is not hit by
unjust enrichment.

6.6. In view of the above discussion and fmdlngs L therefore find that the appellant is
eligible for the refund of Rs.27,09,333/-.

7. Another contention raised by thie appellant in the appeal is that they are also
eligible for the interest on the amount of Rs.9,04,143/- sanctioned as well as on the
amount of Rs.27,09,333/- paid mistakenly.

7.1 On the amount of Rs.27,09,333/- they claim they are eligible for interest @12%
from the date of deposit (ie. 9™ August, 2010). They placed reliance on the decision
passed in the case of M/s. Parle Agro Ltd.-2022 (380) E.L.T. 219 (Tri. - AlL)

7.2 Interest is governed by the provisions of Section 11BB of the CEA, 1944.

SECTION [11BB. Interest on delayed refunds, — If any duty ordered to be refunded
under sub-section (2) of section 118 to any applicant is not refunded within three months
from the date of receipt of application under sub-section (1) of that section, there shall
be paid to that applicant inferest at such rate, fnot below five per cent] and not
exceeding thirty per cent per annum as is for the time being fixed [by the Central
Government. by Notifi cation in the Official ‘Gazette], on such duty from the date
immediately after the expiry of three months from the date of receipt of such application
tll the date of refund of such duty :

Provided that where any duty ordered to be refunded under sub-section (2} of section
118 in respect of an application under sub-section (1) of that section made before the
date on which the Finance Bil|, 1995 receives the assent of the President, is not refunded

- within three months from such date, there shall be paid to the applicant interest under -
this section from the date immediately after three months from such date, till the date of

refund of such duty.

Explanation. - Where any order of refund is made by the Commissioner (Appeals),
Appellate Tribunal [ National Tax Tribunal] or any court against an order of the [Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise], under sub-
section (2) of section 118, the order passed by. the Commissioner (Appeals), Appellate
Tribunal {National Tax Tribunal] or, as the case may be, by the court shall be deemed to

be an order g ﬁsgd&,dlrw A said sub-section (2) for the purposes of this section.]
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7.3 In terms of above provisions, interest shail accrue if the refund is not granted
immediately within three months from the date of receipt of application till the date of
refund of such duty. Further, the explanation to the said section also stipulates that
where any order of refund is made by the Commissioner (A} or the Tribunal, then the
order passed by them shall be deemed td the order passed under sub-section (2) of
Section 11B.

7.4 It is observed that hon'ble High Court of Judicature at Allahabad in the case of
EBIZ.COM PVT. LTD- 2017 (49) S.T.R. 389 (All.) held that;

34. We may also refer here on a Division Bench's Judgment of Karnataka High Court
in Commissioner of Central Excise v. KVR C onstruction - 2012 (50) VST 469 = 2012 26)
S TR 195 (Kar) wherein construing Section 118, Court said that it refers to claim for
refund of duty of excise only and does not refer to any other amount coflected without
authority of law. That was a case of ‘Service Tax’ and Court said as under -

“Though under Finance Act, 1994 such service tax was payable by virtue of notification,
they were not liable to pay, as there was-exemption to pay such tax because of the
nature of the institution for which they have made construction and rendered services,
In other words, if the respondent had not paid those amounts, the authority could not
have demanded the petitioner to make such payment. In other words, authority lacked
authority to leavey and collect such service tax. In case, the depariment were to
demand such payments, petitioner could have challenged it as unconstitutional and
without authority of law. If we look at the con verse, we find mere payment of amount
would not authorize the department to regularize such pa vment. When once the
department had no authority to demand service tax from the respondent because of its
circular dated 17-9-2004, the pa yment made by the respondent compan y would not
partake the character of “service tax” liable to be paid by them. Therefore mere
payment made by the respondent will neither validate the nature of payment nor the
nature of transaction. In other words, mere payment of amount would not make it a
"Service tax" payable by them. When once there is lack of authority to demand “service
tax" from the respondent compan y, the department lacks authority fo levy and coflect
such amount. Therefore, it would go beyond their purview to colfect such amount
When once there is lack of authority to colfect such service tax b y the appellant, it
would not give them the authority fo retain the amount paid by the petitioner.,
which was initially not payable b y them. Therefore, mere nomenclature will not
be an embargo on the right of the petitioner to demand refund of payment made
by them under mistaken notion.* :

35, The consensus of the authorities of various High Courts as well as Supreme
Court is that any amount received by Revenue, as deposit or pre-deposit Le.
unauthorizedly or under mistaken notion, efc, cannot pe retained by Revenue
since it has no authority in law to retain such amount and it must be refunded
with interest. '

36. In view of above, we allow the writ petition directing the respondents to refund the
entire amount refundable to the petitioner as a result of Commissioner’s order dated
29-8-2012 with interest at the rate of 12%, per annum, which shall be computed from’
the date, after three months of passing of order by Commissioner, tll the amount is
actually paid,

In light of the above decision, I find that interest is payable on the amount
mistakeniy paid by the appellant from the date of payment as Tribunal in the instant
case has held that the appelfant was not liable to pay tax as there was no levy under

- Works Contract prior to 01.06.2007. I therefore find that rount paid mistakenly by
the appellant cannot be retained by the departm %
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appellant alongwith interest. Furthersuch-interest is payable @ of 12% per annum from
the date of such tax paymé&ntmade. -

8. Coming to the contention of the appellant that they are aiso eligible for interest

© @12% on Rs. 9,04,000/- sanctioned, I find that the adjudicating authority at Para-11.3

has considered the payment of Rs.9,04,000/- as pre-deposit made towards Section 35F
of the CEA, 1944. The said amount was sanctioned to the appellant on 20.02.2023.

8.1  Hon'ble CESTAT, PRINCIPAL BENCH, NEW DELHI in the case of Allied Chemicals & -
Pharmaceuticals Pvt. Ltd- 2022 (382) E.L.T. 371 (Tri. - Del.) held that Division Bench of

this Tribunal in the case of Parfe Agro Pvt. Limited v. CCE CGST, Noida -2021, (5) TMI

870-CESTAT Allahabad = 2022 (380) ELT. 219 (Tri. - All) held that an assessee is entitled

to interest on such pre-deposit on being successful in appeal, from the date of deposit

till the date of refund @ 12% p.a., following the ruling of Hon’ble Supreme Court in the

case of Sandvik Asia Ltd. v. CIT-L Pune - 2006 (196) E.L.T. 257 (S.C.).

- 8.2 Considering the above decisions, I find that the appellant is liable for interest @

12% p.a. on the amount of Rs.9,04,000/- made as pre-deposit as well on Rs.27,09,333/-
paid mistakenly; from the date of deposit till the date of refund,

9. In light of above discussion and findings, | set-aside the impugned order and
allow the appeal filed by the appellant.

10.  erfierat T <ot ot anfier o Rverer s i & R s &4
The appeal filed by the appellant stands disposed off in above terms.

*r

Attested

(Reiha A. Nair)

Superintendent (Appeals)
CGST, Ahmedabach
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M(s. P.C. Snehal Construction Co, - Appellant
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The Deputy Commissioner, "o ‘ Respondent
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