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] F. No. STC/15-
ORDER-IN-ORIGINAL NO. AHM-EXCUS - 52//202;5_;{”01&/2021_22

M
APARTM/ ESN JAY MATA TRANSPORT COMPANY, A2-32, SAFFRONY
o T, C.)PP. SARKARI, TUBEWELL, BOPAL,, AHMEDABAD, Gujarat-
were issued Show Cause Notice No. STC/15-157/0A/2021-22 dated

Bri
rief facts of the case pertaining to Show Cause Notice No. STC/15
157/0A/2021-22 dated 23.04.2021 are as follows:

1.
M/s JAY MATA TRANSPORT COMPANY, A2-32, SAFFRONY

A
PARTMENT, OPP. SARKARI, TUBEWELL, BOPAL,, AHMEDABAD, Gujarat-
380054 (hereinafter referred to as “the said Assessee” for the sake of brevity)

w . - .
ere engaged in providing services and for the same they were registered with

Service Tax Department having Service Tax Registration No.
AAWPB1318EST003.
2. Analysis of “Sales/Gross Receipts from Services (Value from ITR)”,

the “Total Amount Paid/ Credited under 194C, 194H, 1941, 194J” and “Gross
value of Services Provided” as declared by the Assessee was undertaken by the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16 to 2016-17, and
details of said analysis were shared by the CBDT with the Central Board of

Indirect Taxes (CBIC).

received fromi CBDT of the sajd Assessee

3. As per the data/records
Services {Value

F.Y. 2015-16 to 0016-17, the Sales /Gross Receipt from
tallying with Gross value of Service Provided, as

E.Y. 2015-16 to 2016-17. It also appeared that

d less/not declared any taxable value in their

Service Tax Return (ST-3) for the F.Y. 2015-16 to n016-17 as co
e declared in their Income Tax Return (ITR)/Form

f difference as Per CBDT

for the
from 1TR} were found to be not

declared in ST-3 Return of the

the said Assessee had declare
mpared to the

related raxable valu

r the F.Y. 2015—16 to
to 2016-17 wWere as under:

TABLE -A

VALUE DIFFEREN CEnlTR & STR

/ TDS & STR) (Whichever is higher)
(in Rs.)
1 5,98,52,460/ -

Service

2016-17. The details. ©

Service Tax
(in Rs.)

18.97,37.912/- .83,02,138/-
34,95,90,372/- 06,04,666/~
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said Assessee had less discharged -

Therefore, it appeared that the
e liable to pay Service Tax including

04-2015 to 31-05-2015] ; [@ 14%
1-06-2015 to 14-11-2015]; fropn 15-11-2015 to 31-05-2016]

and [@15% from 01-06-2016 1o 31-03-2017] for amounting to Rs.

5,06,04,666/- on the differential value amounting to Rs. 34,95,90,372/- along
ty for the F.Y. 2015-16 to 2016-17.

e Tax liability and thus wer
for F.Y. 2015-16 & from 01-
@ 14.50%

their Servic
Cess [@ 12.36%

from O

with applicable interest and penal
sions of Section 70, of the Finance Act, if any

person, liahle to pay Service Tax having made a return, fails to assess the tax,
produce such accounts,

the Central Excise Officer, may require the person to
evidence as he may deem necessary and after teking into

ant material which ijs available or which he has gathered,
writing, after giving the person an opportunity of being
able service to the best of his

4. As per the provi

documents or other
account all the relev

shall by an order in
heard, make the assessment of the value of tax

etermine the sum payable by the

judgment and d Assessee on the basis of such

assessment.

5. As per the provisions of Section 73(1) of the Finance Act, where

any Service Tax has not been levied or paid or has been short levied or short

paid by the reasons of willful mis-statement or suppression of facts with intent
to evade payment of Service Tax, the Central Excise Officer may within five
years from the relevant date, serve notice on the person chargeable with
Service Tax which had not been levied or paid or which had been short levied
or short paid, requiring hi e
, g him to show cause
why he should not pay amount

specified in the notice.

6. As
per Rule 6 of the Service Tax Rul
. ! es, 1994, the Service Tax shal
! pad1 to the credit of the Central Government by 5% day eof the m e
immedi i )
.e iately following the said calendar month in which th y-me On:hr |
received, tow C P
ards the value of taxable service. Rule 7 of the S p e
ervice Tax Rules

. ‘ 1 < a}; i

foregoing paras, i
,» 1t appeared that th
e said Assessee h
ad

Failo o i
G Sk aid/deposi
posit Service Tax to
the extent of R
s. 5,06,04,666 /-

] PR

l b

n /
E

d within s :
received /provided by th uch period prescribed in respect of tax
y them with an intent to evade pa able services
yment of Servic
e Tax.

Thus, it a
, ppeared th i
at the said Assessee had failed to disch
charge the Servic
e Tax
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- _ F. No. STC/15-157/0A/2021-
liability of Rs. 5,06,04,666/- (inclusive of applicable Cess i/.e., EC,/SH/EC‘(,) ZéB?g

& KKC) worked out on the total value of Rs. 34,95,90,372/- and therefore
S » . ’
ervice Tax was required to be demanded/recovered from them under Section

73(1) of the Finance Act, 1994 read with Section 68 of the Finance Act, 1994,

5. : .
In view of above, it appeared that the said Assessee had

contravened the provisions of:

(3) Section 66 of the Finance Act, 1994 in as much as they had failed to

collect and pay the Service Tax as detailed above, to the credit of
Central Government.

(b)  Section 68 of the Finance Act, 1994 read with Rule 6 of the Service
Tax Rules, 1994, as amended, in as much as they had not paid the
Service Tax as mentioned above to the credit of the Government of

India within the stipulated time limit;

(c) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
Tax Rules, 1994, as amended, in as much as they had failed to
properly assess their Service Tax liability under Rule 2{1){d) of Service
Tax Rules, 1994 and failed to declare correct value of taxable services

as well as exempted services to the department in the prescribed

return in Form ST-3.

9 It had been further noticed that at no point of time, the Assessee

had disclosed full, true and correct information about the value of the services

provided by them O intimated to the Department regarding receipt/providing

f the differential yalue that had come fO the notice of the
gh the Third Party CBDT data generated for

6-17. The Government had from the very

of Service ©
' Department only after going throu

.1 Year 2015-16 0 201
the Fman01a1 viders and accordingly measures

inni jaced full trust X the service Pro .
P n mutual trust and confidence are it place.
had knowingly

ssment etc., based ©

evidences, it appeared that the said Assessec v
eceipt off providing of services by them Wor

the table hereinabove and thereby not

ereof to the extent of Rs.

From the -
the facts regarding T

suppressed .
e seen 11l

atial value as can
peid/not deposited gervice Tax th ©ciberate withholding of
5 i hat there was 2 enpe
AN _. Thus, it aPPeared t
R “::-_\‘:‘-}9,66 /

< . 1 information from the de
¥ nd matenal info .
¢ 1 i them. It appeared that all these material
AF 12w dotized DY ern. setiberately consciously and purposefully
S S nt deliberatelys
% om the departme

the differe

partment about service provided

information had

S, ice Tax.
e oden payrment of Servi
page30f12
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very person liable to pay the tax in

As per Section 75 ibid e
n 68, or rules made there under, who

10.

accordance with the provisions of Sectio
fails to credit the tax OF any part the
Government within the period prescribed, is
such rate not below ten per cent and not exceeding thirty six per cent per
m, as is for the time being fixed by the Central Government, by
r the period by which such crediting of the
peared that the said Assessee had short

04,666/- on the actual value received

reof to the account of the Central

liable to pay simple interest (as

annu
Notification in the Official Gazette) fo

tax or any part thereof is delayed. 1t ap

paid/not paid Service Tax of Rs. 5,06,
em which appeared to be recoverable

of the Finance Act alongwith interest
der Section 68 of the Finance Act

towards taxable services provided by th
from them under proviso to Section 73(1)

under Section 75 ibid not paid by them un
es, 1994 in as much as the said Assessee

read with Rule 6 of Service Tax Rul
artment and had contravened the

had suppressed the facts from the dep

provisions with an intent to evade payment of Service Tax. The said Assessee

had not discharged their Service Tax liability and hence Were liable to pay

interest under Section 75 of the Finance Act.

11. All the above acts of contravention on the part of the said Assessee
resulted into non-payment of Service Tax appeared to had been committed by
way of suppression of material facts and contravention of provisions of Finance
A e et s s et B
, ervice Tax amounting to Rs.
5,06,04,666 /- {inclusive of applicable Cess i.e., EC, SHEC, SBC & KKC) not
paid was required to be demanded and recovered from them under the proviso
to Secti‘0n 73(1) of the Finance Act, 1994 alongwith interest the:l'je f N
appropriate rate under the provisions of Section 75 of the Finance Act 19904 )
12. All these i
Section 68 and Section TaOC t:f :ll'clec (’)E‘ril::':: t!:.(():? jz:: pro‘”'fs'ions o Section 67,
of the Service Tax Rules, 1994 appeared to be’ i 1:ead with Rule 6 & Rule 7
O.f Section 76 and 77 of the Finance Act, 1994 aI.Js aI: a; le under the provisions
VleW. C.'f the above, it appeared that the said A ended from time to time. In
provisions of Finance Act, 1994 and the rule ssessee had contravened the
s made there under. All the

entions and violati
ations made by the said Assessee appeared
ed to have

dered.

% liable to
. \\\\" u, penall y .
RN under Section 76 & Section 77 of the Iy
. inance
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F. No. STC/15-157/0A/2021-22
13. Moreover, in addition to the contravention, omission and

commission on the part of the said Assessee as stated in the foregoing paras, it
appeared that the said Assessee had wilfully suppressed the facts, nature and
value of service provided by them with an intent to evade the payment of
Service Tax rendering them liable for penalty under Section 78 of the Finance

Act, 1994.

4

14. Therefore, the Assessee (M/s JAY MATA TRANSPORT COMPANY) were
issued a show cause notice dated 23.04.2021 asking them as to why;

i. Differential amount of Service Tax amounting to Rs. 5,06,04,666/-
(Rupees Five Crore Six Lakh Four Thousand Six Hundred Sixty Six
only) (inclusive of Edu. Cess and S&H Edu. Cess) short paid/not paid
by them, should not be confirmed/demanded under proviso to
Section 73(1) of the Finance Act, 1994.

ii. Interest at the appropriate rates should not be recovered from them
as prescribed under Section 75 of the Finance Act, 1994 from the due
date on which the Service Tax was liable to be paid till the date on
which the said Service Tax is paid.

ili. Penalty should not be imposed upon them under Section 76 of the
Finance Act, 1994 for their failure to make payment of Service Tax
payable by them within prescribed time-limit.

iv. Penalty should not be imposed upon them under Section 77 of the
Finance Act, 1994 for their failure to assess the correct tax liability.

v. Penalty should not be imposed upon them under Section 78 of the
Finance Act, 1994 as amended for suppressing and not disclosing the
value of the said taxable service provided by them before the

department with an intent to evade payment of Service Tax.

DEFENCE REPLY:

15. The Assessee vide their letter dated 06.02.2023, submitted their
reply to the show cause notice dated 23.04.2021, wherein they have inter alia

stated as under —

a. That they are engaged in providing Goods Transport Agency
Services and they were covered under Reverse Charge Mechanism
during the period 2015-16 and 2016-17, whereby the recipient of
their services was required to pay the Service Tax and they as the

service provider were not liable to pay the Service Tax.

Page 5 of 19
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F. No. STC/15-157/0A/2021-22
The Assessee, during the course of personal hearing, vide their

17.03.2023, submitted their reply to the Show Cause Notice dated

wherein they have inter alia stated as under —

That M/s. Jay Mata Transport Compnay (Proprietor - Anish
Buchasia) is an entity ehgaged in providing Goods Transport
Agency services to its clients.

That the entity is a proprietorship entity with PAN AAWPB1318E
and the proprietor of same PAN is having different entity named
as Amrit Roadlines.

That the Assessee had not done any business in Jay Mata
Transport Company and had done all its business in the name of
Amrit Roadlines; however as the proprietor of both the entity is
same, the Service Tax number of Jay Mata Transport Company
was mapped to his PAN number,

That considering the above, they are submitting all documents
wherever applicable of Amrit Roadlines, which is nothing but the
same entity with different name.

That they are engaged in providing Goods Transport Agency
services to their clients and in accordance with Notification No.
30/2012-Service Tax dated 20.06.2012,

Transport Agency are covered under reverse charge mechanisam,

services of Goods

where recipient of the services shall be liable for making Service
Tax payment on the services availed /received by them.

That considering the said notification they were not liable to
collect and pay Service Tax on the services provided by them and
they therefore request to consider their submission and drop the

proceedings initiated against them and also set aside the demand

order raised.

9N

SR alongwith statement of Total income for the A.Y. 2016-17 and

Audit report alongwith Audited Financials for the F.Y. 2015-16
and 2016-17

Sample copies of invoices with CERA Sanitaryware Limited for
Transportation of Sanitaryware Goods

Affidavit for water damage of documents

Confirmation letter from CERA Sanitaryware Limited
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F. No. STC/15-157/0A/2021-22
f) Form 26AS in Text Format, as PDF or HMTL of same is not

downloadable due to large size of data in it.

PERSONAL HEARING:

16. Personal hearings were granted to the Assessee on 10.05.2022,
23.06.2022, 29.07.2022, 12.09.2022, 19.10.2022, 17.11.2022, 19.01.2023,
06.02.2023 and 07.03.2023. However the Assessee did not appear for personal
hearing on any of the above mentioned dates, but subsequently requested for a
personal hearing on 17.03.2023. Accordingly, the Assessee was gix;en the
opportunity of personal hearing on 17.03.2023. Shri Keshav Maheshwari, CA
attended the personal hearing on behalf of the Assessee on 17.03.2023. During
the course of personal hearing Shri Keshav Maheshwari tendered a written
submission and submitted that the noticee is a GTA and has provided services
to clients/Limited Companies and they are supposed to discharge, the services

tax liability on RCM. He also requested to drop the proceedings initiated vide
the SCN.

DISCUSSION AND FINDINGS:

17. I have carefully gone through the facts of the case and records
available in the case file, the Show Cause Notice dated 23.04.2021, the defence
reply dated 06.02.2023, 17.03.2023 and the documents submitted vide letter
dated 17.03.2023 by the Assessee.

17.1 I find that the Assessee in their submissions have stated that they
are having 2 proprietorty firms i.e. M/s. Jay Mata Transport Company and
M/s. Amrit Roadlines with same Proprietor namely Anish Buchasia with PAN
AAWPB1318E. They have further stated that the Assessee had not done any
business in Jay Mata Transport Company and had done all its business in the
name of Amrit Roadlines; however as the proprietor of both the entity is same,
the Service Tax number of Jay Mata Transport Company was mapped to his
PAN number. Accordingly, they have requested to consider all documents
wherever applicable of Amrit Roadlines, which is nothing but the same entity
i.e. M/s. Jay Mata Transport Company with different name. In this regard, I
g\ that the SCN has been issued on the basis of CBDT data shared with the

depa‘rtment for the PAN AAWPB1318E. Accordingly, the total income reflected

& 0 yady
Nl g Y
F §. Jay Mata Transport Company, however, the Assessee has not filed any
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F. No. STC/15-157/0A/2021-22
ST-3 returns for said AAWPR1318EST003. Further, I find that the Assessee

has submitted (1) ITR alongwith statement of Total income for the A.Y. 2016-17
and 2017-18 and (2) Audit report alongwith Audited Financials for the F.Y.
2015-16 and 2016-17 for the PAN No. AAWPBI1318E (Anish Buchasia).
Therefore, considering the fact that the total income reflected in the Form 26AS
for the PAN AAWPBI1318E of Anish Buchasia, has been taken into
consideration for demanding the Service Tax vide the subject SCN dated
28.04.2021, I hold that the request of the Asessee to consider the
documentation in the name of Amrit Roadlines with Shri Anish Buchasia as

the proprietor, as their compliance against the subject demand, is required to

be considered.

17.2 Accordingly, I find that in the subject matter the following issues

are required to be decided by me as an adjudicating authority —

i. Whether the Service Tax has been correctly demanded vide the
Show Cause Notice dated 23.04.2021.

ii. Whether the contention of the Assessee that they are not liable
to pay Service Tax on the services of Transportation of Goods in

terms of Notification No. 30/2012 dated 20.06.2012 is correct

or otherwise.

18. I find that the genesis of the demand has arisen from the analysis
of the Form 26AS and ITR of the Assessee filed by the Assessee with the CBDT
for the period 2015-16 and 2016-17 which was subsequently shared by CBDT
with the department. The show cause notice states that on the basis of the
information shared by the CBDT, it was found that during the year 2015-16
and 2016-17, the Assessee had rendered taxable services and had received
income on such services; that the Assessee had not reflected the income earned
by them from rendering such services in the ST-3 returns and thereby they had
not made the payment of Service Tax on such income. The Assessee was given
opportunity to appear for pre show cause notice consultation on 23.04.2021,
but they did not avail the same. Therefore the SCN dated 23.04.2021 was

issued to the Assessee demanding Service Tax of Rs. 5,06,04,666/- (Rs
Rt ?':E-'?:a-.
amounting to Rs. 34,95,90,372/- (Rs. 15,98,52,460/- + Rs.
S e,
/37812 ik F.Y. 2015-16 and 2016-17.

2,23,0}2,,5?:& plus Rs. 2,83,02,138/-) on the value of total taxable service,
romdedk e
P debichiel
“-"’-f & y‘-

EEANE
CN is essentially based on the charge that there is a
e income appearing under the head 194C in the Form 26AS and

the ST-3 of the Assessee;‘ and that the Assessee had not reflected the said
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) . ) F. No. STC/15-157/0A/2021-22
income in their ST-3. However, on perusal of the status of ST-3 return filing on

the System Portal, I find that the Assessee has not filed any ST-3 returns.
Therefore, the entire amount appearing in the Form 26AS would be taxable
value as there is no ST-3 Returns filed by the Assessee, and therefore no
question of working out the differential value of figures of Form 26AS and ST-3
Returns. Accordingly, the figures are reproduced in the table below - '

TABLE - B
Sl Year Gross Total Taxable | No ST-3 Returns Difference (Rs.)
No. Value as per SCN filed, therefore (3-4)
(Rs.) no figures w.r.t.
ST-3 Returns
1 2 3 4 6
1 2015-16 15,98,52,460 0 15,98,52,460
2 2016-17 18,97,37,912 o 18,97,37,912
TOTAL 34,95,90,372 0 34,95,90,372
19. Further, the summary of incomes reflecting in Form 26AS, ST-3
Returns and their P&L Accounts is worked out as under -
TABLE - C
sl Year Income as per | No ST-3 Returns | Income as  per
No. Form26AS filed, therefore no | P&L A/c.
figures w.r.t, ST-3
Returns
1 2015-16 15,98,52,460 0 23,48,74,634
2 2016-17 18,97,37,912 o 26,66,87,993
3 TOTAL 34,95,90,372 0 50,15,62,627
19.1 I also find that the SCN has been issued on the basis of the income

reflected in the Form 26AS of the Assessee. Therefore for the sake of

consistency in computation of tax, I would also rely on the Income reflected in

the Form 26AS for the same period.

20. Accordingly, | find that the 1st issue which is required to be
determined is as to whether the Service Tax of Rs. 5,06,04,666/- (Rs.
2,23,02,528/- plus Rs. 2,83,02,138/-) has been correctly computed and
thereby properly demanded for the Financial Year 2015-16 and 2016-17 from the
Assessee vide the Show Cause Notice dated 23.04.2021.

20.1 In this regard, I find that the Assessee has not contested the
computation of the value of taxable services in the SCN and there is no dispute
as far as the receipt of the consideration for provision of service by the Assessee
1@@@‘6 ned. The only contention of the Assessee is that the services provided
- ‘B;Ei:}jf under GTA services and service was provided to companies who

»*11a£11'e t? pay Service Tax under RCM as per Notification No. 30/2012; that

& wer provided to the companies only and 100% of the turnover is liable
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F. No. STC/15-157/0A/2021-22
for payment under RCM by the recipient of services. Therefore, I find that there

is no dispute as far as the provision of services as well as receipt of income on
account of provision of such services by the Assessee for the period from 2015-

16 and 2016-17 is concerned. The same is as given below:

TABLE - D
Sl Year Total Taxable Value
No. (Rs.)
1 2015-16 15,98,52,460
2 2016-17 18,97,37,912
TOTAL 34,95,90,372
21. The 2nd issue that needs to be decided is, as to whether the

services provided by the Assessee during the period are liable for payment

under RCM by the recipient of service as per Notification No. 30/2012 as

claimed by them or otherwise.

22. Further, in order to examine the liability to pay Service Tax by the
Assessee or otherwise on GTA service rendered by them, I would like to look at
the concerned legal provisions contained in Notification No. 30 /2012-ST dated

20.06.2012. The relevant excerpts of the said notification are reproduced as

under for ease of reference:

22.1 Notification No. 30/2012-ST dated 20.06.2012:

GSR......(E).-In exercise of the powers conferred by sub-section (2) of section

68 of the Finance Act, 1994 (32 of 1994), and in supersession of (i)

notification of the Government of India in the Ministry of Finance

(Department of Revenue), No. 15/2012-Service TOQX .ooveevee oo

......... , the Central Government hereby notifies the following taxable

services and the extent of Service Tax payable thereon by the person liable

to pay Service Tax for the purposes of the said sub-section, namely:

I. The taxable services, -

{A) (i) provided or agreed to be provided by an insurance agent to any
person carrying on the insurance business;

---------------------------------

(ti) provided or agreed to be provided by a goods transport agency in
respect of transportation of goods by road, where the person liable to
bay freight is, - '
{a) any factory registered under or governed by the Factories Act, 1948
(63 of 1948);

_ 'g@_a‘wg‘y society registered under the Societies Registration Act, 1860

7, ;éﬁgﬁ 860) or under any other law for the time being in force in

Y ernantaa of India;

by %5 "(E;};?’;é:ii‘ﬁj‘%g- perative society established by or under any law;

\J,‘_»%:»‘\. J;g‘fﬂzé&;‘}:@ealer of excisable goods, who is registered under the Central

NN :Egc 1se Act, 1944 (1 of 1944) or the rules made thereunder;

SRR

Tej—ahy body corporate established, by or under any law; or

ol

&
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() any partnership firm whether registered or not under any law
including association of persons;

......................................

....................................

(1) The extent of Service Tax payable thereon by the person who provides
the service and any other person liable for paying Service Tax for the
taxable services specified in paragraph I shall be as specified in the
following table, namely: -

Sl | Description of service
No.

Percentage of | Percentage of Service

service Tax payable by any
person liable for paying
Service Tax other than
the service provider
2. in respect of services
provided or agreed to be Nil 100%

provided by a goods
transport agency in respect
of transportation of goods
by road

sedsnsensasssnes

Explanation I - The person who pays or is liable to pay freight for the
transportation of goods by road in goods carriage, located in the taxable
territory shall be treated as the person who receives the service for the
purpose of this notification.

22.2 It can be seen from the Notification No. 30/2012-ST that if the
person who pays the freight for the service rendered by the goods transport
agency and is covered under the list of persons provided under Sr. No. (a) to (f),
then the said person is liable to pay 100% Service Tax under reverse charge
mechanism being the recipient of service. In other cases, the service provider

will be liable to pay Service Tax for rendering the GTA service.

22.3 I find that the income reflected in the Assesse’s Form 26AS for the
year 2015-16 and 2016-17 is as under -
TABLE - E
2015-16 2016-17
Name of the Recipient of Service {Rs.) {Rs.)
ASTRAL POLYTECHNIX LIMITED 543000 903000
CERA SANITARYWARE LIMITED 147557356 | 178386957
SHRI BHAGWATI FLOUR MILLS PVT. LTD., 468350 0
RAHISH CHANDER ARORA 36800 78700
VISHAL GOYAL 74400 113800
& 5 DURGA SANITILES PRIVATE LIMITED 85000 176000
5| UIAY KUMAR SOOD 278900 319700
P BRENA RAKESH AGARWAL 101800 949100
4 BAN MAL 383100 0
S P AMBARAM SANITORY STORES 108000 0
" MOHAMMED SALEEM 709600 0
MAHENDRA KUMAR SHARMA 273700 0
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13 _| BHAGWATI PRASAD MODI 91000 0
14 BHAGWATI GOUR 611300 155300
15 | KISHORE NAND AGARWAL 593500 297000
16 | NAND KISHORE NANGALIA 216000 0
17 | ULTRAMINE PIPETECH PRIVATE LIMITED 567000 0
KUNJI CHAKKU KIZHAKUMTHALA
18 | VARGHESE 53900 0
19 | VIKAS SANITARY STORES 132600 0
20 | AMBICA AGENCIES 1308100 982701
21 | SRI SURYA TEJA CONSTRUCTIONS 87000 0
22 | SARAYU SANITARY 1210900 | 394200
23_ | SURESH KUMAR 596600 | 1032400
24 | VIPAN GUPTA 1000 7000
25 | AGRAWAL BATH SQUARE 66900 81360
26 | CHOITH RAM 192384 243494
27 | SHIV KUMAR AGARWAL 68300 35800
28 | SAPPHIRE SALES CORPORATION 28500 0
29 | ANIL ARYA 166950 0
30_| DOVE CHEMICALS LTD 52500 D
31 _| IMPACT ENTERPRISES PRIVATE LIMITED 161700 476600
32 | JAI AMBA TRADERS 37500 0
33 | LUXMI MARBLE & TILES CO 215000 401000
34 | NAND KUMAR DAMANI 58800 0
35 | ASHOK KUMAR KHIRWAL 404100 | 1411900
36 | BUILDMAT TRADES PRIVATE LIMITED 240600 0
37 | BALAJEE UDYOG 234300 | , 78800
38 | KAMLA DEVI KHANDELWAL 403300 421200
39 | M/S NIRMAN 235320 0
PARMOD KUMAR PROP PARMOD TRADING
40_| co. 435600 0
41 | BABU LAL CHOHAN 35000 0
42 | SUSHIL KUMAR AGARWAL 440000 0
LAKSHMI SESHAGIRI RAO VENKATA
43 | MADDALA 286800 0
44 _| PRATIK ENTERPRISE 0 259500
45 | KIRAN SURESH DILLIWAL 0 158800
46 | NEELADHRI CERAMICS 0 85300
47 | SUNRISE SALES CORPORATION 0 101400
48 | NARAYAN CHANDRA KEDIA 0 82000
49 | LAKSHMI CERAMICS 0 239300
50 | ANIL KUMAR AND COMPANY 0 23000
51 MANINDER KAUR 0 93500
52_ | RUDRAKSHA CREATION PRIVATE LIMITED 0 93600
53 _| GUPTA BATH WORLD 0 197600
54 _| SUMAN SINGLA 0 392700
55 “EHMATI ENTERPRISES 0] 430100
50, ‘M@EER;N'\MARBLE HOUSE 0] 603300
b 97 5 @%LIGM‘JTH TRADERS 0 44800
&»'Sg-,\ : *’-'_;fg.ﬁ;mo‘rqus LIMITED 0 57000
AN j 3* fff‘ 159852460 | 189737915
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22.4 On the basis of the names of recipients’ reflecting in the 26AS of

the Assessee, I find that the Assessee has rendered services to several clients.
The Assessee in their submissions have also claimed that the with regard to
the GTA services rendered by them, the tax was payable by their clients under
RCM as per Notification No. 30/2012-ST. However, except for the services
rendered to M/s. CERA SANITARYWARE LIMITED, the Assessee has not
submitted any documentary evidences to prove that the GTA services rendered
by them was to such entities covered under the list of persons mentioned at Sr.
No. (a) to (f) of the Notification No. 30/2012-ST. With regard to the GTA
services rendered to M/s. CERA Sanitaryware Limited, the Assessee has
submitted (1) Sample copies of invoices issued to CERA Sanitaryware Limited
for Transportation of Sanitaryware Goods and (2) Confirmation letter from
CERA Sanitaryware Limited based on which it can be seen that M/s. CERA
Sanitaryware Limited is an entity covered under the list of persons provided

under Sr. No. (a) to (f) of the Notification No. .30/2012-ST and therefore liable

for payment of Service Tax under RCM on the services rendered to them by the

Assessee. Scanned copies of invoices pertaining to CERA Sanitaryware Limited

and the Confirmation letter from CERA Sanitaryware Limited is reproduced

herein below for easy reference -
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[=3
Las)

1=}

1,740.70

Amount
63,300.00

=

65,041,00

E&O.E
Aulbtyided Sign

Rate
Fix

Total

Size
22

AAWPB1318E

ORATION

BOAPL, AHMEDABAD..PH-93779-50341

Invaice Date:  02-Jun-15

PAN No:
Truck No
R3-192G-1301

Invoice No

s ANRAPALLY MALL,

[
o
O
O
oYy
ELX
=
=
N3
<X,
O
[
|-
L~
=
<.f_'.

Particulars
KADI TO GAUHATT
Log sheet No :
SRV Entry No
Transportation Charges
Round Off :

Date
02-Jun-15

KADT
Lr No,
40704

Mfs. cera SANITARYWARES LTD (CERAMIE)

Ale cepa SANITARYWARES LTD

For, AMRIT ROADLINES CORP

Five Thousand Forty One Dnly

§

(1} Service Tax Is to be paid by directly by Consignor or Consignee to the novt

{2) Payment should be made by Afc Payee chn only.
{3) Intrest il be charged @18% P.A. If bill nat pald within 15 days.

(4) subject to Ahmedabad Jusisdiction,

RUPEES

Sanits Fyware Limited (Service

. This certificate has been

Tax Neo.;

FRPOrt service from Armririe Roag
,17,35,475/- {Ir Woref .

; issuecd N request of Dy i
; . = Armiric
¥ Corporata‘on.. - Tome fines
Thnnki’ng vau, r
For CeEra SANITARYWARE LIPNMITED
W .
(Authorizag I8natoryy - ..
3 R
. .
. CTrray Snnltnrywnrq Limbtod
Corporate nlﬂ@r-u 7“:&1;.!" Plaars, 0 wWing, Priviion, Arneny OnTs o, llenn o=
z Pl YP A0 2222 Conarr TR RO G Coras P fipny w&..'&’,::lt’.:.‘.';-’?."'.'.'-“’"“"”" RO, tena
ftagling Ffica L Waarkia) R 11T llluul!flnl Il_llllIU. HKaur ,‘.:7'5‘ alllrlcl Muhrwinag, :;‘oﬂ;
. . @mN:tacn 28N RamL.COara00 TS ara
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22.5 ; F. No. STC/15-15 :
In view of the above, I find that out of the total/taxablz/i?liéi?g 1'21215

income 'received by the Assessee from M/s. CERA Sanitaryware Limited
tarno-ul.'ltmg to Rs. 14,75,57,356/- (2015-16) and Rs. 17,83,86,957/- (2016—1e

is eligible for exemption in terms of the Notification No. 30/ 20;2-8’1‘ I also fi .
the Ass-essee has not produced any evidence, claiming exemption fro.m aS -
of Service Tax for the GTA services rendered by them to their o‘che:s3 j;n;: t
Therefore, the arguments put forth by the Assessee that the Service Tax is S‘;
payable by them on the entire freight income received by them during FY 20?(5)—
16 to 2016-17, is not acceptable for want of proper documents/evidences

Therefore, the Assessee being the service provider is liable to pay Service Ta);
01'.1 the amount received by them towards taxable services provided to their
clients other than M/s. CERA Sanitaryware Limited. The taxable value on

which the Assessee is liable to pay Service Tax is worked out as under —

Sl. | Particulars
e 2015-16 2016-17 Total
1 Total Taxable Value as per SCN 15,98,52,460 18,97,37,912 34,95,90,372

2 Less Value of GTA Service rendered | 14,75,57,356 17,83,86,957 32,59,44,313

to M/s. CERA Sanitaryware Limited
3 | Net Taxable value on which ST is 1,22,95,104 | 1,18,50,955 2,36,46,059

payable by the Assessec

93. I find that in respect of Services of Goods Transport Agency in relation to
the Service Tax is payable on 30% of the taxable value
2012-ST dated 20.06.2012, provided

and Input services, used for

transportation of goods,
of GTA service under Notification No. 26/
n inputs, Capital Goods
providing the taxable service has not been taken by the provider of service

Credit Rules 2004 Relevant extract of the

that Cenvat Credit o

under the provisions of the Cenvat

said notification is reproduced as under:
efore amendment pide Noti. No.

«Notification No. 26 n012- ST dt. 20.06.2012 B

O¢?3[20_'|'.5-S’11 dt. 01.03.2015]):
pawers conferred by sub-section (1) of section 03 of theFinance Acl 1994 (32 of
said Act), and in supersession of notification number 13/2012- Service Tax,

d in the Gazelle of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
¢, being satisfied that it is necessary in
[ 2) of the Table

GSR... (E).-In exercise of the
1994) (hereinafter referred to as the
dated the 17th March, 2012, publishe
number G.S.R. 211 (E), dated thel 7th March,
the public interest 50 to do, hereby exenpis the taxable service 0 the .

w. from so much o the Se i thereon under sectio

7 ~-Description of raxable service

ices of . !
o e Aisportagency M relation
| fotransportation of goods

italgoods and input

CENVAT credit on inputs. cap :
services, used forprovidfng the taxable service. has

not been taken by the service praviderunde.r the
orovisions of the CENVATCredit Rules, 2004.
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F. No. STC/15-157/0A/2021-22
24. Since the Assessee has not filed any ST-3 return for FY 2015-16 to
2016-17, it is implied they have not availed the cenvat credit under provisions
of Cenvat Credit Rules, 2004. Hence, the benefit of abatement in gross value of
taxable service is available to the Assessee for discharging their Service Tax
liability on GTA service. Having considered this aspect, the Service Tax payable

by the Assessee has been worked out and the same is is summarized as under:

Year Value of GTA Abatement Net taxable | Rate Service Tax
Service (Rs.) @70% (Rs.) | value (Rs.) of 8.T. | payable (Rs.)
2015-16 1,22,95,104 86,06,573 36,88,531 | 14.5% 5,34,837
2016-17 1,13,50,955 79,45,669 34,05,286 15% 5,10,793
2,36,46,059 | 1,65,52 249 70,93,817 10,45,630

25. Therefore, I hold that the Assessec is liable to pay Service Tax of Rs.
10,45,630/- on GTA service provided by them during 2015-16 to 2016-17. 1 also
find that the SCN had sought demand of Service Tax of Rs. 5,06,04,666/- for
FY 2015-16 and 2016-17, but from the table given above, it is seen that the
Assessee is liable to pay Service Tax of Rs. 10,45,630/- only out of total
demand of Rs. 5,06,04,666/- for FY 2015-16 and 2016-17. Therefore, I hold
that the rest of the demand of Service Tax of Rs, 4,95,59,036/- (Rs.

5,06,04,666/- minus Rs. 10,45,630/-) is liable to be dropped, as I find the

same to be incorrect and unsustainable.

27. I also find th :
at Section 75 of Fin
ance Act, 1994 mandat
e€s that any

. a b ‘.‘l‘ .:- .25 : .
A : i I. 1

to pay e hiiine o
J ﬁgter*?s?p@ 57¢ demand of Service Tax of Rs. 10 45,630/
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by not declaring a part of taxable value of service provided by them, in their

Service Tax returns filed by them and not paying legitimate Service Tax due to
the government account, though they were having income which was liable to
Service Tax. These acts of non payment of Service Tax, non filing of Service
Tax returns, suppressing the material facts from the department were done
with an intent to evade the payment of Service Tax. The government has
from the very beginning placed full trust on the Assessee, accordingly
measures like self assessment etc. based on mutual trust and confidence have
been put in place. Further, the Assessees are not required to maintain any
statutory or separate records under the Excise /Service Tax law as
considerable amount of trust is placed on the Assessee and private records
maintained by them for normal business purposes are accepted for purpose of
Service Tax law. Moreover, returns are also filed online without any supporting
documents. All these operate on the basic and fundamental premise of
honesty of the Assessee; therefore, the governing statutory provisions create an
absolute liability on the Assessee when any provisions are contravened or there
is breach of trust placed on them. Such contravention on the part of the
Assessee tantamounts to wilful misstatement and suppression of facts with an
intent to evade the payment of the duty/tax. It is evident that such fact of
contravention and non payment of Service Tax, as discussed earlier, on the
part of the Assessee came to the notice of the department only when the
inquiry was initiated by the department, consequent upon the data shared by
the CBDT. In the case of Mahavir Plastics versus CCE Mumbai, 2010 (255)
ELT 241, it has been held that if facts are gathered by department in
subsequent investigation extended period can be invoked. In 2009 (23) STT
275, in case of Lalit Enterprises v CST Chennai, it is held that extended period

can be invoked when department comes to know of service charges received by

appellant on verification of his accounts. Therefore, I find that all essential

ingredients exist in this case to invoke the extended period under the proviso to

Section 73(1) of the Finan
I hold that the Assessee is liable to pay Service Tax of Rs.
e interest under Section 75 of the Finance Act,

ce Act, 1994. Hence, by invoking the extended period
of five years,

10,45,630/- alongwith applicabl
1994, The demand is thus justified on merits. And for the same reasons, the

Assessee has rendered themselves liable_for penal action under the provisions

of Section 78 of the Finance Act, 1994.

of penalty under section 76 of the

c;.""—.]399€r is concerned, I observe that penalty under section 76 and

’7%“12 ihe‘)AF ance Act, 1994, are mutually exclusive and once penalty under
éé %&é‘?&xsaméosed no penalty under sec

Y E-P—’
pProviso inserted in Section 78 of the Finance

tion 76 can be imposed in terms of
Act, 1994 w.e.f. 10.05.2008 in
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this regard. Hence I refrain from imposing any penalty under section 76 of the

Finance Act, 1994.

30. As regards, the proposal for imposition of penalty under Section 77 of the
Finance Act, 1994, I find that the Assessee had failed to assess their Service
Tax liability and had failed to file Service Tax returns as required under Section
70 of the Finance Act, 1994 read with Rule 7 of Service Tax Rules, 1994, as
discussed at length hereinabove. Thus, they have rendered themselves liable to

penal action under Section 77(2) of the Finance Act, 1994,
31. Inview of the above discussion and findings, I pass the following order:
ORDER

() I hereby confirm the demand of Service Tax of Rs. 10,45,630/- (Rs. ten
lakh forty five thousand six hundred thirty only) out of the total demand
of Service Tax of Rs. 9,06,04,666/- short/not paid by the Assessee for
FY 2015-16 and 2016-17 and order to recover the same from the
Assessee under proviso to Sub-section (1} of Section 73 of Finance
Act,1994. 1 further drop the rest of the demand of Service Tax of Rs.
4,95,59,036/- holding it to be incorrect and unsustainable.

(i) I order to charge the interest at the appropriate rate on the demand of
Service Tax of Rs. 10,45,630/- and to recover the same from the
Assessee under Section 75 of the Finance Act, 1994,

(iii) Iimpose penalty of Rs. 10,45,630/- on the Assessee under the provisions
of Section 78 of the Finance Act, 1994.

(iv) I impose penalty of Rs. 10,000/- on the Assessee under the provision of
Section 77(2) of the Finance Act, 1994, for their failure to assess their
correct Service Tax Liability and failure to file correct Service Tax
Returns, as required under Section 70 of the Finance Act, 1994 reagd
with Rule 7 of the Service Tax Rules, 1994,

c

am Hip i
ount of S . dif(_;\e\gi penalty is also paid within the period of thij

Cise & CGST,
medabad North.
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