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This copy is granted free of charge for private use of the person(s) to whom it is sent.
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Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be addressed to
the Assistant Registrar, Customs, Excise and Service Tax Appellate Tribunal, 2nd Floor,
Bahumali Bhavan Asarwa, Near Girdhar Nagar Bridge, Girdhar Nagar, Ahmedabad,
Gujarat 380004, :
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An appeal against this order shall lie before the Tribunal on payment of 7.5% of
g@}ﬁy‘"};d;manded where duty or duty and penalty are in dispute, or penalty, where
,‘ge‘ﬁa tealonenis in dispute.
) ‘-"f;g‘}“a-:r, e

"{:,.‘ 2 R o
\'EI'IC}EIIEA nt in Section 35F of Central Excise Act,1944 dated 06.08.2014)
W IET § 5.0 3 arf@e & s AR SHR FET I Yo

—— v '\‘
Sigan¥ _‘\;}"

ije BRaE 2001 & PR 3 & 30 Bem (9 RRfe et g

i

'y

s
in)
W

WY S~

1|Page




EETER T SO 3o arfir Y AR wiael o qie BT ST e N s B
ey i 9 7% @ U o S & R weee 7 ot )3t @ 99 @ wA
Tk Ui FATUIT glell aifee(| 3dfler & Hafeera asl axader & 9R gfdat & seig
T o= =fgul

The Appeal should be filed in Form No. E.A.3. It shall be signed by the persons
specified in sub-rule (2) of Rule 3 of the Central Excise (Appeals) Rules, 2001. It shall be
filed in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be certified copy). All supporting
documents of the appeal should be forwarded in quadruplicate.
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(The Appeal including the statement of facts and the grounds of appeal shall be

filed in quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be a certified copy.)
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The form of appeal shall be in English or Hindi and should be set forth concisely
and under distinct heads of the grounds of appeals without any argument or narrative and
such grounds should be numbered consecutively.
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The prescribed fee under the provisions of Section 35 B of the Act shall be paid
through a crossed demand draft, in favour of the Assistant Registrar of the Bench of the
Tribunal, of a branch of any Nationalized Bank located at the place where the Bench is
situated and the demand draft shall be attached to the form of appeal.
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The copy of this order attached therein should bear a court fee stamp of Re. 1.00
as prgscnbea I:m er Schedule 1, Item 6 of the Court Fees Act, 1970.

Subject- Proceedings initiated vide two SCNs (1) F. No. STC/15-251/0A/2021-22 dated
23.04.2021 and (2) F. No. STC/15-215/0A/2021-22 dated 23.04.2021 against
M/s. Manishbharthi Natvarbharthi Bava, C-32, Madhuvan Society, Kathwada
Road, Nava Naroda, Ahmedabad -382345
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F.No. STC/15- 251 /0A/2021-22

ORDER-IN-ORIGINAL No. AHM-EXCUS-002-COMMR— 47 848 /2022-23

M/s. Manishbharthi Natvarbharthi Bava, C-32, Madhuvan Society,
Kathwada Road, Nava Naroda, Ahmedabad -382345, were issued two SCNs (1)
F. No. STC/15-251/0A/2021-22 dated 23.04.2021 by the Commissioner,
Central GST & Central Excise, Ahmedabad North, Ahmedabad and (2) F. No.
STC/15-215/0A/2021-22 dated 23.04.2021 by the Commissioner, Central GST
& Central Excise, Ahmedabad North, Ahmedabad.

BRIEF FACTS OF THE CASE PERTAINING TO THE TWO SCNs ISSUED TO
M/S. MANISHBHARTHI NATVARBHARTHI BAVA, ARE AS FOLLOWS:

SCN No. STC/15-251/0A/2021-22 dated 23.04.2021

M/s. Manishbharthi Natvarbharthi Bava, C-32, Madhuvan Society,
Kathwada Road, Nava Naroda, Ahmedabad -382345 (hereinafter referred to as
‘the assessee' for the sake of brevity) were engaged in providing taxable services,
and were holding Service Tax Registration No. ABEPG4826FSD002.

2. Analysis of “Sales/Gross Receipts from Services (Value from ITR)” in
respect of M/s. Manishbharthi Natvarbharthi Bava, was undertaken by the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, and details of the
said analysis were shared by the CBDT with the Central Board of Indirect Taxes
(CBIC).

3. It appeared from the Third Party Data provided by CBDT of the said
assessee for the F.Y. 2015-16, that the said assessee had not filed ST-3 Returns
despite they having service turnover as shown in ITR/P&L account for F.Y. 2015-

16. The difference in value as observed for F.Y. 2015-16, was as under:

Sr. F.Y, Basic Value | Basic Value as per | Difference of Value | Resultant

No. as per ST-3 | ITR/P&L account | (in Rs.) Service Tax
Returns (In | (in Rs.) Short Paid (in
Rs.) Rs.)

1 2015-16 0 231351165 231351165 34702674.77

Therefore, it appeared that the said assessee had short paid service tax to
the extent of Rs. 3,47,02,674.77 /- (including Cess) on the differential value of
Rs. 23,13,51,165/-.

-":"' The department had requested the assessee for clarification regarding the

&I‘entlal value as mentioned in above table with certified documentary
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F.No. STC/15- 251/0A/2021-22" «

evidences vide letter dated 12.04.2021, but the said service provider had not [

replied the observation raised by the Range Office with supporting documents.

5. Ungquantified demand at the time of issuance of SCN.
Para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017
issued by the CBEC, New Delhi clarified that:

‘0.8 Quantification of duty demanded: It is desirable that the demand is
quantified in the SCN, however if due to some genuine grounds it is not
possible to quantify the short levy at the time of issue of SCN, the SCN would
not be considered as invalid. It would still be desirable that the principles and
manner of computing the amounts due from the assessee are clearly laid down
in this part of the SCN. In the case of Guwalior Rayon Mfyg. (Wvg.) Co. Vs .UO],
1982 (010} ELT 0844 (MP), the Madhya Pradesh High Court at Jabalpur
affirms the same position that merely because necessary particulars have not
been stated in the show cause notice, it could not be a valid ground for
gquashing the notice, because i is open to the petitioner to seek further
particulars, if any, that may be necessary for it to show cause if the same is
deficient.’

6. The “Total Amount Paid/Credited Under Section 194C,194H,1941,194J
OR Sales/Gross Receipts From Services (From ITR)” for the assessment year
2017-18 (upto June-2017) had not been disclosed thereof by the Income Tax
Department, nor the reason for the non disclosure was made known to this
department. The assessee had also failed to provide the required information even
after the issuance of letter from the Department in view of which the assessable
value for the year 2017-18 (upto June-2017) was not ascertainable at the time of
issuance of this Show Cause Notice. If any other amount was to be disclosed by
the Income Tax Department or any other sources/agencies, against the said
assessee, action was to be initiated against the said assessee under the proviso
to Section 73(1) of the Finance Act 1994 read with para 2.8 of the Master Circular
No. 1053/02/2017-CX dated 10.03.2017, in as much as the Service Tax liability
arising in future, for the period 2017-18 (upto June-2017) covered under subject

Show Cause Notice, was to be recovered from the assessee.

7. As per Section 68 of the Finance Act, 1994 every person liable to pay
service tax shall pay service tax at the rate specified in Section 66B in such

manner and within such period as may be prescribed.

8. It therefore appeared that the assessee had failed to pay service tax as
detailed above during the year 2015-16 and thereby the assessee had

contravened the provision of Section 68 of the Finance Act, 1994 read with Rule
ry\c’:e tax Rules 1994,
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F.No. STC/15- 251/0A/2021-22

9, As per the provisions of Section 70 (Furnishing of Returns) of the Finance
Act, 1994, “Every person liable to pay the service tax shall himself assess the tax

due on the services provided by him and shall furnish to the Superintendent of

Central Excise, a return ......... ?

10. Therefore, it appeared that the assessee had failed to assess the service
tax on the taxable amount received by them and had also failed to furnish
periodical returns and thereby had contravened the provisions of Section 70 of
the Finance Act, 1994 read with Rule 2(1)(d) of the Service Tax Rules 1994,

11. Therefore, it appeared that the said assessee had contravened the
provision of Section 68 of the Finance Act, 1994 read with Rule 6 of Service Tax
Rules 1994 in as much as they had failed to pay/short paid/ deposit service tax
to the extent of Rs. 3,47,02,674.7/- for FY 2015-16 as per their ITR/Form 26AS
/P&L account, in such manner and within such period prescribed with respect
to the taxable services provided by them; the provision of Section 70 of Finance
Act, 1994 read with Rules 2(1)(d) of Service Tax Rules, 1994, in as much as they
had failed to assess their service tax liabilities properly and had failed to furnish

periodical returns.

12, It had been noticed that at no point of time, the assessee had
disclosed full, true and correct information about the value of the services
provided by them or intimated to the Department regarding receipt/providing of
Services of the differential value, that had come to the notice of the Department
only after going through the Third Party CBDT data generated for the Financial
Year 2015-16. From the evidences gathered/ available at the relevant time, it
appeared that the said assessee had knowingly suppressed the facts and had
not filed the returns regarding receipt of/ providing of services by them. Thus, it
appeared that the act of omission on the part of the assessee had resulted into
non payment of service tax on account of suppression of material facts and
contravention of provisions of Finance Act, 1994 with an intent to evade payment
of service tax. Therefore, the service tax not paid by the assessee appeared to be
recoverable from the assessee under the provisions of Section 73(1) of the
Finance Act, 1994 by invoking proviso under sub-section (1) of Section 73,

_.--1;,‘3.'aiongwih interest thereof at appropriate rate under the provisions of Section 75

,_'of the Fmance Act, 1994. Since, the above act of omission on the part of the
: ‘a§§ess¢e Iconshtuted offence of the nature specified under Section 77(2) and 78
f?the? Fihance Act, 1994, therefore, the assessee appeared to have rendered
T, t‘t;gmgsées liable for penaity under Section 77(2) & 78 of the Finance Act, 1994

SN AR
701' the contravention of the Section 70 of the Finance Act, 1994 read with Rule
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F.No. STC/15- 251/0A/2021-22" |

2(1)(d) of the Service Tax Rules, 1994 and Section 68 of the Finance Act, 1994
read with Rule 6 of the Service Tax Rules, 1994 respectively.

12, Therefore, Show Cause Notice No. STC/15-251/0A/2021-22 dated
23.04.2021 was issued to the assessee asking them as to why:

(i) The demand for Service Tax to the extent of Rs. 3,47,02,674.7/- short/
not paid by them for FY 2015-16 should not be confirmed and recovered
from them under the provisions of Section 73 of Finance Act,1994.

(i) Interest at the appropriate rate should not be demanded and recovered
from them under Section 75 of the Finance Act,1994.

(i) Penalty should not be imposed upon them under the provision of Section
78 of the Finance Act, 1994.

(iv) Penalty should not be imposed on them under the provisions of Section

77(2) of the Finance Act, 1994.

SCN No. STC/15-215/0A/2021-22 dated 23.04.2021

13. The assessee was also issued second SCN F.No. STC/15-215/0A/2021-
22 dated 23.04.2021 by the Commissioner, Central GST & Central Excise,
Ahmedabad North, Ahmedabad on the basis of third party data for FY 2015-16
shared by the CBDT with respect to PAN No. ABEPG4826F.

It was observed in the said SCN that that the assessee had not paid
service tax on the “Gross Receipt from Service” shown in their Income Tax
Return. It was also observed in the said SCN that they had neither obtained the

service tax registration nor had they paid the service tax on it.

The details of the value shown in Income Tax Return for FY 2015-16 &

service tax payable, was as under:

Basic value as per ITR/P&L

Resultant Service Tax not

FY.

account [Rs.) paid {Rs.)
2015-16 231351165 33545919
Total 231351165 33545919

Therefore, it appeared that the said assessee had not paid service tax to

the extent of Rs. 3,35,45,919/- (including Cess) on the differential value of Rs.
23,13,51,165/-.

14. : 1etter/e-mail dated 09.03.2021 was issued to the assessee

requestmgffor Claf"b ication regarding the service turnover as mentioned in the

above( g.b"léi'éhﬂq é\é}’ ‘9.

d documentary evidences but the said assessee had not
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F.No, STC/15- 251/0A/2021-22
replied to the observation raised by the Range Office with supporting

documents.

15. Other allegation /charges regarding contravention of the provisions
of Finance Act, 1994 and Rules made thereunder made in the subject SCN, are
akin to the SCN No. STC/15-251/-2021-22 dated 23.04.2021, which have
already been narrated herein above. The same are not repeated herein, in order

to avoid duplication.

16. The second Show Cause Notice No. STC/ 15-215/0A/2021-22
dated 23.04.2021 was issued to the assessee asking them as to why:

(i) The demand for Service Tax to the extent of Rs. 3,35,45,919/- (Rupees
Three Crore Thirty Five Lakh Forty Five Thousand Nine Hundred
Nineteen only ) not paid by them in FY 2015-16, should not be confirmed
and recovered from them under the provisions of Section 73 of Finance
Act, 1994,

(i) Interest at the appropriate rate should not be demanded and recovered

from them under Section 75 of the Finance Act,1994.

(iiiy Penalty should not be imposed upon them under the provisions of
Section 77(1)(a) of the Finance Act, 1994, for failure to take Service Tax
Registration.

(iv) Penalty should not be imposed upon them under the provision of Section
78 of the Finance Act, 1994 for non payment of service tax by knowingly
suppressing the facts from the department with intent to evade payment

of service tax.

DEFENCE REPLY:

17. The assessee has not filed any defence reply with reference to both the
show cause notices dated 23.04.2021.

PERSONAL HEARING:

18. Personal Hearings for both the SCNs were granted to the assessee on
06.05.2022, 25.05.2022, 21.06.2022, 27.07.2022, 08.09.2022, 17.10.2022, and
16.11.2022. The assessee had not responded to any of communication sent for
- _;-f—pcr§onal hearing except for personal hearing granted on 17.10.2022. The
assessee vide their letter dated 17.10. 2022, had sought extension of time of 15

¥ aysﬁa‘nd had assured to submit the doctiments required for their defence/say.

e,:cjefore, they were granted another dates of personal hearing on 16.11.2022

\:‘:
h ,f
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(Speed Post ID EG247670961IN), which was acknowledged by them on
09.11.2022, however, they have preferred/chosen not to avail the personal
hearing opportunities offered for reasons best known to them. Finally, they were
granted personal hearing vide letter dated 27.02.2023 signed/issued by the
adjudicating authority himself in the interest of justice and it was conveyed to
them that if the personal hearing was not attended by them or their

representative, the matter would be taken up exparte for taking an appropriate

decision.

Image of letter dated 27.02.2023:

o~
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The said letter was sent to the assessee through Range Office as well as
through Speed Post. The letter sent through the Range Office was received by
their authorized representative Shri Nilesh Jain, CA on 02.03.2023 and letter
sent through Speed Post (ID EG264798889IN) was received by the assessee on
04.03.2023. It is clearly evident that the said letter was acknowledged by the
assessee, but they however have again failed to appear for the personal hearing
and have not offered any explanation for not attending the personal hearing on
any of the dates offered. As can be seen, the assessee has been granted more
than ample opportunities for defending their case in person, but they have
chosen to refrain from availing the many opportunities offered for defending their
case in person. Thus left with no option, I am accordingly forced to proceed in

the matter on the basis of available records and to decide the case ex-parte.

DISCUSSION AND FINDINGS:

19. I have carefully gone through the facts of the case and records available
in the case file, which include two SCNs.

20. Ifind that the assessee has failed to appear for Personal Hearing, inspite
of being asked to do so repeatedly as mentioned in Para-18 above for defending
their case in person. Under the circumstances, left with no recourse, I take up
the matter for adjudication proceeding ex-parte on the basis of
records/documents available, since ample opportunities have already been given
to the assessee to attend and defend their case in person and the matter can not

be kept hanging indefinitely.

20.1 In this connection, I find that Hon’ble Supreme Court, High Courts
and Tribunals, in several judgments/decision, have held that ex-parte decision
will not amount to violation of principles of Natural Justice, when sufficient

opportunities for personal hearing have been given for defending the case.

In support of the same, I rely upon the following judgments/orders as

~ under:-

a) Hon’ble High Court of Kerala in the case of UNITED OIL MILLS Vs,

'-=§ iy :{ ‘r_f;l . . .
A\ ;aj}_fyl;quu,;'; ce - Petitioner given full opportunity before Collector to produce all evidence
but petitioner not prayed for any opportunity to adduce further
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(Emphasis Supplied)”

b) Hon’ble High Court of Calcutta in the case of KUMAR JAGDISH CH.
SINHA Vs. COLLECTOR OF CENTRAL EXCISE, CALCUTTA reported in
2000 (124) E.L.T. 118 (Cal.) in Civil Rule No. 128 (W) of 1961, deciding on
13-9-1963, has observed that;

“Natural justice - Show cause notice - Hearing - Demand - Principles of natural justice not
violated when, before making the levy under Rule 9 of Central Excise Rules, 1944, the
assessee was issued a show cause notice, his reply considered, and he was also given a
personal hearing in support of his reply - Section 33 of Central Excises & Salt Act, 1944.
- It has been established both in England and in India fvide N.P.T. Co. v. NS.T. Co. (1957)
S.C.R. 98 (106)], that there is no universal code of natural justice and that the nature of
hearing required would depend, inter alia, upon the provisions of the statute and the rules
made thereunder which govern the constitution of a particular body. It has also been
established that where the relevant statute is silent, what is required is a minimal level of
hearing, namely, that the statutory authority must ‘act in good faith and fairly listen to both
sides’ [Board of Education v. Rice, (191 1) A.C. 179] and, “deal with the question referred
to them without bias, and give to each of the pariies the opportunity of adequately
presenting the case” [Local Govt. Board v. Arlidge, (1915) A.C. 120 (132)]. [para 16 ]

(Emphasis supplied}”
() Hon’ble High Court of Delhi in the case of SAKETH INDIA LIMITED
Vs. UNION OF INDIA reported in 2002 (143) E.L.T. 274 (Del)., has
observed that:

«“Natural justice - Ex parte order by DGFT - EXIM Policy - Proper opportunity given to
appellant to reply to show cause notice issued by Addl. DGFT and to make oral
submissions, if any, but opportunity not availed by appellant - Principles of natural justice
not violated by Additional DGFT in passing ex parte order - Para 2.8(c) of Export-Import
Policy 1992-97 - Section 5 of Foreign Trade (Development and Regulation) Act, 1992.

(Emphasis Supplied)”

(d) The Hon’ble CESTAT, Mumbai in the case of GOPINATH CHEM
TECH. LTD Vs. COMMISSIONER OF CENTRAL EXCISE, AHMEDABAD-II
reported in 2004 (171) E.L.T. 412 (Tri. - Mumbal), has observed that;

“Natural justice - Personal hearing fixed by lower authorities but not attended by appellant
and reasons for not attending also not explained - Appellant cannot now demand another
hearing - Principles of natural justice not violated. fpara 5]

(Emphasis Supplied)”

() The Hon’ble Supreme court in the case of F.N. ROY Versus
COLLECTOR OF CUSTOMS, CALCUTTA AND OTHERS reported in 1983

7 & ‘11""1'?>=);‘_E.L.T. 1296 (S.C.)., has observed as under:

Y

3 "?Né;ﬁ&‘f'ajl justice — Opportunity of personal hearing not availed of—Effect — Confiscation
‘ .cannot be held mala fide if passed without hearing.

-
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- If the petitioner was given an opportunity of being heard before the confiscation order but
did not avail of, it was not open for him to contend subsequently that he was not given an
opportunity of personal hearing before an order was passed. [para 28]

(Emphasis Supplied)”
(H The Hon’ble Supreme Court in the matter of JETHMAL Versus
UNION OF INDIA reported in 1999 (110} E.L.T. 379 (S.C.), has observed

as under;

“7.  Our attention was also drawn to a recent decision of this Court in A.K. Kripak v.
Union of India - 1969 (2) SCC 340, where some of the rules of natural justice were
Jormulated in Paragraph 20 of the judgment. One of these is the well known principle of
audi alteram partem and it was argued that an ex parte hearing without notice violated
this rule. In our opinion this rule can have no application to the fuacts of this case where
the appellant was asked not only to send a written reply but to inform the Collector whether
he wished to be heard in person or through a representative. If no reply was given or no
intimation was sent to the Collector that a personal hearing was desired, the Collector
would be justified in thinking that the persons notified did not desire to appear before him
when the case was to be considered and could not be blamed if he were to proceed on the
material before him on the basis of the allegations in the show cause notice. Clearly he
could not compel appearance before him and giving a further notice in a case like this that

the matter would be dealt with on a certain day would be an ideal formality.”

21. On going throu.gh the said SCNs, I find that basically the essencé; of the
case is that data of “Sales /Gross Receipts from Services (ITR)” were shared by
the CBDT with CBIC for FY 2015-16. The difference in taxable value was worked
out after comparing the income declared in Form ITR vis-a-vis taxable value
disclosed in ST-3 Returns. As per the said SCN No. STC/15-251 JOA/2021-22
dated 23.04.2021, the difference of Rs. 23,13,51,165/- in value was observed
for FY 2015-16, therefore, it was alleged vide the said SCN No. STC /15-
251/0A/2021-22 dated 23.04.2021, that the assessee had short paid/not paid
the service tax of Rs: 3,77,02,674.7/- on such differential value, for providing
the taxable service. Similarly, as per SCN No. STC /15-215/0A/2021-22 dated
23.04.2021, the difference of Rs. 23,13,51,165/- in value was observed for FY
2015-16, therefore, it was alleged vide the said SCN No. STC/15-215/0A/2021-
22 dated 23.04.2021, that the assessee had short paid/not paid the service
tax of Rs. 3,35,45,919/- on such differential value, for providing the taxable
service. Accordingly, I find that the issue which requires determination as of

now is whether the assessee is liable to pay service tax in both the cases on the

i Gl
-C"f'){g'.‘h'... S

fc/:lfiﬁ_fg;ﬁe&tial taxable value of service for the Financial Year 2015-16 as demanded
’“:3" : f’_tgdth the SCNs dated 23.04.2021, under proviso to section 73(1) of
—Qza“;fF\J:tlé.nceA t, 1994 or not.

k)
L)
;

#f1 find that the SCNs ie. (i) STC/15-251/0A/2021-22 dated

has been issued to the assessee with reference to Service Tax
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Registration No. ABEPG4826FSD002, whereas SCN No. (ii) STC/15-
215/0A/2021-22 dated 23.04.2021 has been issued to the assessee with
reference to PAN No. ABEPG4826F, considering them to be unregistered
assessee. As can be seen from the  Service Tax registration number
ABEPG4826FSD002 that the same has been allotted to the assessee by the
department on the basis of PAN No. ABEPG4826F. It is also pertinent to note
here that the data shared by the income tax department was with reference to
the specific PAN number. By using the same data, two different SCNs for
demanding service tax, have been issued to the assessee. It is also seen from
the ST-1s (Registration Application for ABEPG4826FSD002) that the assessee is
a proprietorship firm and Shri Manishbharthi Natvarbharthi Bava is the
proprietor of the firm. Therefore, it is quite evident that two SCNs have been

issued and service tax demands have been raised twice by using the same data

of PAN number ABEPG4826F. I find that demanding of service tax twice on the

amount received by the assessee as per the data shared by the income tax
department, is absolutely incorrect, unjustified and the same is not sustainable
in law. 1 find that the SCN No. STC/ 15-215/0A/2021-22 dated 23.04.2021 has
been issued to the assessee with reference to PAN No. ABEPG4826F, considering
the assessee to be not registered assessee with department, which is factually
not correct as already discussed above. Thus, the SCN No. STC/15-
215/0A/2021-22 dated 23.04. 2021 is liable to be dropped as the same being
factually incorrect, not permissible and unsustainable in law. Under such
factual matrix, I would therefore oroceed with respect to the SCN _No. STC/15-
251/0A/2021-22 dated 23.04.2021 issued to the assessee for Service Tax
Registration Number ABEPG4826FSD002 for deciding the matter.

23. I observe that after introduction of new system of taxation of services
in negative list regime w.e.f. 01.07.2012, any activity carried out by a person
for another person for a consideration is taxable service except those services
specified in the negative list or exempt list by virtue of mega exemption
notification or covered under exclusion clauses provided under the meaning of

P “sem}ce” as per Section 65B(44) of Finance Act, 1944.

A'h,e‘ term “Service” has been defined under Section 65B (44) of the
s Act, 1994 (Act) as under:

2 ser/vlce means any activity carried out by a person for another for
a/nSIderatwn, and includes a declared service”
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The term “Taxable Service” has been defined under Section 65B (51) of

the Act as under:
“taxable service” means any service on which service tax is leviable under

section 668

Section 66B provides for levy of service tax, which reads as under:
SECTION [66B. Charge of service tax on and after Finance Act, 2012. —
There shall be levied a tax (hereinafter referred to as the service tax) at the
rate of [fourteen per cent.] on the value of all services, other than those
services specified in the negative list, provided or agreed to be provided in

the taxable territory by one person to another and collected in such manner

as may be prescribed.

24. 1{ind that prior to 01.07.2012 i.e. before introduction of a new system of
taxation of services, the tax was levied on services of specified description only,
as provided under Section 66 (in force at the material time) of the Act. In other
words, the service tax was levied on services of specific description provided
under the statute. The new taxation system of services had widened the scope
of I‘evy of tax on services without specific description of service. Accordingly, any
activity carried out by a person for another person in lieu of the consideration is
“service” and is liable to service tax unless it is covered under negative list of
services or exempt services under mega exemption notification or covered under

exclusion clauses of “service”.

25. I find that the data regarding the value of services declared in Income
Tax Return/Form 26AS was shared by the CBDT with CBIC. The said
information provided by the income tax is nothing but is either the revenue
from sale of services, as declared by the assessee in their Income Tax Return
(ITR) or the amount paid/credited to the assessee for receiving the services from
service provider, which are declared by the recipients of services (Form 26A8). It
is pertinent to mention here that the Income Tax Act, 1961 requires the income
tax assessee to provide the information regarding revenue from sale of service
while filing the ITR by the income tax assessee. Similarly, the Income Tax Act,

1961 requires the person to deduct the TDS under various provision of IT Act,

whﬂe maklng payment to the provider of service and it also requires the person

_,,.1.....-.,.\

'rﬁe\ information of such payments made & TDS deducted in the TDS
re ._ms ‘to\be filed by the recipients of such services. Form 26AS is such
consohdated statement, which provides details of amount of TDS deducted from

N,
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various source of income of a taxpayer/income tax assessee, including the TDS
deducted from payment made by the recipient of services. CBDT has shared
such data related to provision of services by the tax payer. As discussed
hereinabove, I find that the amount received by the assessee is subject to service
tax under Section 66B of the Act, unless the services rendered for which the said
amount has been received, is shown to be covered under negative list of services
or exempt services under mega exemption notification or covered under

exclusion clauses of “service”.

25.1 I find that the SCN mentions that the value of service has been
derived from the value of services declared in Income Tax Return/P&L and the
same was shared by the CBDT with CBIC. 1 also find that the assessee vide
letter dated 17.10.2022, while seeking extension of time for personal hearing,
has admitted that they had provided services of Man Power {Labour Supply) to
various companies under their proprietary concern M/s. Maruti Enterprise.
They have assured to submit all detail and required documents. But till date,
the assessee has neither turned up for personal hearing in spite of being offered
innumerable opportunities nor has the assessee bothered to submit any
evidences for claiming the exemption from service tax and showing that they are

not liable to pay the demanded service tax.

Image of Letter dated 17 .10.2022 of the assessee
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26, I find that the SCN alleges that the assessee is registered with the
department with Service Tax Registration No. ABEPG4826FSD002, but it has
been ascertained that they have not filed service tax returns and have not paid
service tax due to the government. On verifying the GST portal, the said
allegation is found to be correct; the assessee has not filed ST-3 Returns for FY
2015-16.

Screen Shot of GST portal /System:
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27. As can be seen, the assessee was given numerous opportunities, in
fact as many as 08 opportunities for defending their case in person, but they
have chosen to remain absent for reasons best known to them. They were
granted other dates for personal hearing (PH), when they had sought extension
0’1’"‘ tiThe v1de their letter dated 17.10.2022, which indicates clearly that they were

- I‘CCClVlI‘J.g the communications from the department. The letters intimating the

\
date_ of per;sonal hearings, were sent through speed post. Finally, they were
jaersona_l hearing vide letter dated 27.02.2023 by the adjudicating
-@uthbntjr himself in the interest of justice and it was conveyed to them that if

the personal hearing was not attended, the matter would be taken up exparte.
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However far from attending the personal hearing, the assessee has not bothered
to file any defence reply with respect to the subject SCN dated 23.04.2021
knowingly for either scuttling, delaying or avoiding the proceedings initiated
against them by the department. They have not turned up to show with
tangible/documentary evidences that the services rendered by them do not
attract service tax under Section 66B of the Act. All the acts of inaction on the
part of the assessee lead me to an inescapable conclusion that the assessee has
nothing on them to prove inapplicability of service tax on the services rendered
by them. Under such circumstances, I am constrained to hold that the
differential value of Rs. 23,13,51,165/-, is the taxable value for rendering the
services by the assessee during FY 2015-16 and the assessee is thus liable to
pay service tax amounting to Rs. 3,47,02,674.7/- under Section 66B of the Act,
as has been sought to be demanded under the subject SCN dated 23.04.2021.
Therefore, I hold that the assessee has not paid the service tax to the extent of
Rs. 3,47,02,674.7 /- for 2015-16 and thus, the same is required to be recovered
from them under the provisions of Section 73(1) of the Finance Act, 1994.

28. Having considered these factual and documentary evidences
available on record, I find that the assessee has failed to assess their service ta}i
liability on the services rendered by them during FY 2015-16. Accordingly, the
assessee has not paid service tax of Rs. 3,47,02,674.7/- under section 66B
read with Rule 2 of Service Tax Rules 1994 for rendering taxable services by
them. Therefore, I hold that the assessee has failed to pay service tax amounting
to Rs. 3,47,02,674.7 /- , which was required to be paid under Section 68 of the
Finance Act, 1994 read with Rule 6 of Service Tax Rules 1994 for taxable
services provided during FY 20 15-16 by them. Therefore, I hold that the
assessee is required to pay service tax of Rs. 3,47,02,674.7/- and thus, the

same is required to be recovered from them under the provisions of Section 73(1)

of the Finance Act, 1994.

29, I also find that Section 75 of Finance Act, 1994 mandates that any

person who is liable to pay service tax, shall, in addition to the tax, be liable to

pay interest at the appropriate rate for the period by which crediting of tax or

pari;thereof is delayed. I thus hold that the assessee is also liable to pay the
,m’cerest oR the demand of service Tax of Rs. 3,47,02,674.7 /-
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30. Based on above facts and discussion, I find that the assessee has
contravened the provisions of (i) Section 68 of the Finance Act, 1994 read with
Rule 6 of Service Tax Rules 1994 in as much as they have not paid service tax
to the extent of Rs. 3,47,02,674.7/~ by not declaring the value of service in their
ST-3 Returns vis-a-vis their ITR, in such manner and within such period as
prescribed with respect to the taxable services provided by them (ii) the provision
of Section 70 of Finance Act, 1994 in as much as they had failed to assess their
service tax liabilities under Rules 2(1)(d) of Service Tax Rules, 1994 and also had
failed to file ST-3 Returns.

31. From the facts and discussion aforementioned, I find that in the
instant case the assessee had failed to assess their service tax liability correctly,
accordingly there was a non payment of service tax amounting to Rs,
3,47,02,674.7/- for FY 2015-16 on taxable services rendered by them. Thus,
the assessee had failed to pay legitimate service tax due to the government. They
had not filed ST-3 Returns thereby non declaring the value of services rendered
by them in ST-3 Returns, as discussed hereinabove, Thus, the assessee had
suppressed the material facts from the Department by not filing the ST-3
Returns, by not showing their actual taxable income in the ST-3 Returns and
also by not paying the Service Tax due on them. Various Courts including the
Apex Court have clearly laid down the principle that tax liability is a civil
obligation and therefore, the intent to evade payment of tax cannot be
established by peering into the minds of the tax payer, but has to be established
through evaluation of tax payers’ behaviour. The responsibility on the tax payer
to voluntarily make information disclosures is much greater in the system of self-
assessment. The omission or commission on the part of the assessee has clearly
demonstrated their intention to evade payment of service tax, as they were very
much aware of the unambiguous provisions of Finance Act, 1994 and Rules
made there under. They have failed to disclose the value of services rendered by
them and have failed to pay appropriated service tax due to them on services
rendered by them during FY 2015-16. These facts would not have come to light
if the department had not initiated inquiry on the basis of data shared by the

Income Tax Department. Moreover, the government has from the very beginning

o '_:j_placed full trust on the assessee, accordingly measures like self assessment etc.
A based on\ mutual trust and confidence have been put in place. Further, the

._._assessees are not requ1red to maintain any statutory or separate records under
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are accepted for purpose of excise & Service tax laws. Moreover, returns are also
filed online without any supporting documents. All these operates on the basic
and fundamental premise of honesty of the assessee, therefore, the governing
statutory provisions create an absolute liability on the assessee when any
provision is contravened or there is breach of trust placed on them. Such
contravention on the part of the assessee tantamounts to willful misstatement
and suppression of facts with an intent to evade the payment of the duty/ tax.
It is also evident that such fact of contravention and non payment of service tax
by not declaring the taxable value of the service provided, as discussed eaﬂier,
on the part of the assessee came to the notice of the department only when the
inquiry was initiated by the department. In the case of Mahavir Plastics versus
CCE Mumbai, 2010 (255) ELT 241, it has been held that if facts are gathered by
department in subsequent investigation extended period can be invoked. In 2009
(23) STT 275, in case of Lalit Enterprises vs. CST Chennai, it is held that extended
period can be invoked when department comes to know of service charges
received by appellant on verification of his accounts. Therefore, I find that all
essential ingredients exist in this case to invoke the extended period under
proviso to Section 73(1) of the Finance Act, 1994. By invoking the extended
period of 5 years, service tax totally amounting to Rs. 3,47,02,674.7/- is
required to be recovered along with applicable interest under Section 75 of the

Finance Act, 1994 from the assessee.

32. Thus, for the same reasons as discussed above, I find that the assessee
has not paid the service tax by resorting to suppression of facts and
contravention of the provisions of law with intent to evade payment of the tax.
The Honble Supreme Court has settled the issue in the case of UOI Vs.
Dharmendra Textiles Processors reported in [2008(231) ELT 3(SCJ] and has
further clarified in the case of UOI vs. RAJASTHAN SPINNING & WEAVING
MILLS reported in {2009 (238) E.L.T. 3 (S.C.)]. The Hon’ble Supreme Court has
held that the presence of malafide intention is not relevant for imposing the
penalty and mens rea is not an essential ingredient for penalty for tax
delinquency which is a civil obligation. Accordingly, I hold that the assessee

have re: c,lgred themselves liable for penalty in terms of the provision of Section
S iy e,

‘; he ) nance Act, 1994.

ce tax 11ab111ty correctly and has failed to file service tax returns as
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required under Section 70 of the Finance Act, 1994 read with Rule 7 of Service
Tax Rules, 1994, as discussed at length hereinabove, thus, they have rendered

themselves liable to penal action under Section 77(2) of the Finance Act, 1994.

34. As regards the levy of service tax for FY 2016-17 & 2017-18 (upto
June 2017), which was not ascertainable at the time of issuance of the SCN
. dated 23.04.2021, if the same was to be disclosed by the Income Tax department
or any other source/agencies, against the said assessee, action was to be
initiated against assessee under the proviso to Section 73(1) of the Finance Act,
1994 read with Para 2.8 of the Master Circular No. 1053/02/2017—CX dated
10.03.2017 and the service tax liability was to be recoverable from the assessee
accorcﬁingly. However, I do not find any charges levelled for demand for FY
2016-17 and 2017-18 (upto June 2017) in charging para of the SCN. Further,
the assessee has not provided any details/information/ documents for the
F.¥Y.2017-18 (upto June,2017) and the department also has not adduced any
information/evidence and the reason for the non disclosure has also not been
made known to the department, I refrain myself from entering in to the said

period to determine liability as otherwise of assessee for service tax.

35. In view of the above discussion and findings, I pass the following

orders:

ORDER
{(SCN No.STC/15-251/0A/2021-22 dated 23.04.2021)

(i) I hereby confirm the demand of service tax of Rs. 3,47,02,674.7/-, not
paid by the assessee and order to recover the same from the assessee

under proviso to Sub-section (1) of Section 73 of Finance Act,1994.

(ii) I order to charge Interest at the appropriate rate on the demand of Service
tax of Rs. 3,47,02,674.7/- and to recover the same from the assessee
under Section 75 of the Finance Act,1994;

(iii) I impose penalty of Rs. 3,47,02,674.7/- on the assessee under the
provision of Section 78 of the Finance Act, 1994.

(J.V}\ I:IITI]EJQSB penalty of Rs. 10,000/~ on the assessee under the provision of
.f,; o

: s tlori 77(2) of the Finance Act, 1994, for failure to assess their service
. tax l1ab1]\.lty and also for failure to file ST-3 Returns.

I‘

Wéver in view of clause (ii) of the second proviso to Section 78 (1), if the

ainofint 6f Service Tax confirmed and interest thereon is paid within period of
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thirty days from the date of receipt of this Order, the penalty shall be twenty five

percent of the said amount, subject to the condition that the amount of such

reduced penalty is also paid within the said period of thirty days.

ORDER
(SCN No. STC/15-215/0A/2021-22 dated 23.04.2021)

I hereby drop the proceedings initiated against M/s. Manishbharthi

Natvarbharthi Bava, C-32, Madhuvan Society, Kathwada Road, Nava Naroda,
Ahmedabad -382345, vide Show Cause Notice F. No. STC /15-215/0A/2021-22

dated 23.04.2021.

By Regd. Post AD./Hand Delivery

Ahmedabad North.

F.No. STC/15-251/0A/2021-22 Date: .03.2023.

To

M/s. Manishbharthi Natvarbharthi Bava,
C-32, Madhuvan Society,

Kathwada Road

Nava Naroda, Ahmedabad -382345

Copy to:

O\%I—PUJMH

The Principal Chief Commissioner of CGST & C. Ex., Ahmedabad Zone.

The Deputy/Assistant Commissioner, CGST & C.Ex., Division-1, Ahmedabad North.
The Superintendent, Range-1V, Division-1, Ahmedabad North.

The Superintendent, Range-V, Division-l, Ahmedabad North

The Superintendent (System), CGST, Ahmedabad North for upleading on website.
Guard File. :
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