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1. Appellant 

M/s All Scaffolding Rental, 
45, New Ahmedabad Industrial Estate, 
Opp. Vaibhav Auto, B/H H.P. Petrol Pump, 
Nr. Nova Petro chem, Opp. HOF Furniture, 
Changodar-Moraiya Road, Moraiya-382213 

2. Respondent 
The Joint Commissioner(ln-situ), CGST,Division-lV, Ahmedabad North, 2 
Floor, Gokuldham Arcade,Sarkhej-Sanand, Ahmedabad - 382210 
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, 
as the one may be against such order, to the appropriate authority in the following way : 

~ ~ cpl 1_fRT!ffDT ~ 
Revision application to Government of India : 

(1) ~ ~ -~ 3T~, 1994 cn'l tTm 3TcW -;fl~ (jClri:; 111:; ~ cF -.rR "If~· 
er7et as) uu--net d} erg uvqa s aid+fd y48er91 arrda-t arf)-t if@ra, peer ieait, fled 
1:r.:lTC'f<l , xivR<T fcl1rrT, 'ci'r211 "tj~, vflq;:r ~q 'ITcPI , xTT'!C:- l=f1'1', ~ ~<:<.>TT : 110001 clTT ct)- '3'11,11 
'E!Tf%1:; I 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, 
Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid : 

(ii) ,~R: ·1i-T01 cn'l 1orRt cF ·rrr,cq 11 \}f(j t+Tt -grf.', cj)Jx~R x1 ~-\T 1T°'5f1ITT m 3Fll cpf~t •'i- 
gr felt rgjmne ) qr? nvgrip if met et uiid gg pf ii, rt fasft ·1vsrrrt nr ·rvsrt if are 

-; «fl aait if ut ff rvermne if gt met a) ufsur j d)ii g3 &II 

n case of any loss of goods where the loss occur in transit from a factory to a 
se or to another factory or from one warehouse to another during the course of 
ing of the goods in a warehouse or in storage whether in a factory or in a warehouse. 
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(A) n case of rebate of duty of excise on goods exported to any country or territory 
utside India of on excisable material used in the manufacture of the goods 
hich are exported to any country or territory outside India. 

~ c/>I 'lfTTlR ~ f.Rr 11R<7 cr, <irn (~ <ll 1IcR cf>T) f.mm ft1xl1 117.11 .:iIB m I 

(B) n case of goods exported outside India export to Nepal or Bhutan, without 
ayment of duty. 

ifc'!Tf ~ if,) \30TIG'i ~ cf> 1,f@R cf> ~ -;:;it ~c'.T cf>~ TfR1' if,) T~ i 3ITT #\ ~ iJJT ~,(l 
t ad fr as qaif@a aigad, srfret ; et ifRa at ire qt at are if fat srf@if?run (i.2) 1998 

I 1o9 1I fgaa fog mg el] 

(c) 

(2) 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
roducts under the provisions of this Act or the Rules made there under and such 

order is passed by the Commissioner (Appeals) on or after, the date appointed 
nder Sec.109 of the Finance (No.2) Act, 1998. 

ear«a yea (srfret) farras'l, zoo1 fern 9 as air+fey faff&e qua iur g-o if l 
fit if, fa angst a ft ardgr fa feifas t tr- m flat +go--and pi orfret on@gr a 
et faif d "'in21' -i3fmr 31W-0 fci;-1:JT iJJRT "<fli%'C! I '3x1tl> -rn2r ~TTIT ~- c/>T ~ cf> 3ToTio t!Rl 
5-~ if fuffRea ::J1TT1R cf> ,~ 'ii> ~fl?.T i\3ITT-6 'i!IC'll1' if,t_ ,rm 1fr ~ ~1; I 

he above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the 
date on which the order sought to be appealed against is communicated and 
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It 
should also be accompanied by a copy of TR-6 Challan evidencing payment of 
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major 
Head of Account. 

fgfaor+ sea d; iier ojgf tier±et vat gas cit qa} zit Buel pig g) it oql 200/-- Si qua 
uTTC! 3ITT vrITT ,.Jc;p-;; x<1>7l ~ C'!rm "'1 "1lT<TT 'ITT of 1000 /- if,) ~ :),1TT1R if,) i:ill'C! I . 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 
involved is more than Rupees One Lac. 

() 

, ~~ ~ ~ 'C!<i ~lcfR 3l11lc'Tl<l ~fuciRur cf> ,rfc, 3l'G'lc>l: 

to Custom, Excise, & Service Tax Appellate Tribunal. 

uurq-1 jq» 3ff?rm, 1944 aS) snti 35--f1/3s--g as aid+fa: 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 
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WRT<ITG 11 2nd '8@1, isl§J-Jldl 'l-fcR' ,JRRcIT ,frR£.fB1TR,d-ii:;J-Jc';lci:!lc'; -380004 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdh~H Nagar, Ahmedabad : 380004. 
in case of appeals other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand.' 

/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asstt. Registar of a branch of ariy nominate 
public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

(3) ufg gw an@r if avg qer andvif at der &lai g at cta o airer at ferg ai qai 
'i3tl-pm ctrr 'fl ·fu,crr '3lFTT 'cl[~ ~-f TI~ qj' ~\i ~ ~ fcn ~[ qi! cnru xf m qj' f~ 
<12:ll~-Q.]'fu 3~ ~r~ur cfTT ~ 3Tqrc;f <TT ct,~l[ 'flTcl>'R en[ ~ 3Tr4'G'l f<nllr \I[@[ t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one 
appeal to the Appellant Tribunal or the one application to the Central Govt. As 
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of 
Rs. 100/- for each. 

(4) "xfl<TTR<l -~ 31ft'rf.'r:r:l 1970 <12:11 'fmrr.:m cb"l 0~-1 qj' 3Wlcl f;t'clr~11 fcnt! ~w ~ 
3100' m ~ 3Ht~T <12:llRQJfu fluf<:r;f mfu'r-cnr'{) .~_3lrc'l~r ii "i) wilcn ct'r l;!cn 1Jfu i:r~ X'l.6.50 iM 
al rel rod feave eti slit nfeg 

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed 
under scheduled-I item of the court fee Act, 1975 as amended. 

(5) ~ 3ITT ~ lfPl~ cf>! frri:j-:?{ur cw'! cl~ frmi:rr ·cl>"t 3!1~ 1ft UlfrT 3T[cp~cl fcn<Tr v'ITITT % v'IT- . 
mr.rr ~. ct,~ ~r ~ ~ xfclTTM" 3jqrc;fm ~mrfu'r-cf>xur (<f>nrrfa:fu'r) frrl[l'{, 19a2 ii 
ffet g 

(7) 

Attention in invited to the rules covering these and other related matter 
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure) 
Rules, 1982. 

x-\ri:rT ~. cR,l')<.T ~l~ ~~ ~ 'fjq[cnx 3[t:\r~ ~~U[ ffi_H=ec), qj' 1Jfu 311f1C'lT qj' 
·r.rri:r"R 'l cpcfoq 1W1 (Demand) ~ cR> (Penalty) cnT 10% ~ 'WT! ~T J-lf.'rcwf i I~., 
~~'WT! 10 ~ ~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~'3cQR~ 3l~~cITTi)5 '3@T@, 1ffijl'.@'~J11l "q,cfarqff irrrr"(Duty Demanded) - 
(i) (Section) m 11D if,~ f.tclfunw.lr; 
(ii) fwiFroo ~ wfuc qff ~r; 
(ii) @-de bf@Be frurif , fn 6 aea &u if. 

c::> tlQ qf ornr ·eifaa arfle' if uge qd uf+lT cfi't ~ ll', 3!1lffl• GTmIB m -m- ~wt~ 'q,l'T 
feur at t. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed· by the Appellate Commissioner would have to be pre-deposited, 
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be 
noted that the pre-deposit is a mandatory condition for filing appeal before 
CESTA T. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 
Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

. mi _. ~ ~ m 3f1tIB ~ it,- 'fill~~~ '31'~ ~ m cfU6 fcrcrrfcm m aT llllT ~ ~ ~ 
$',<,. :, u,,,7t~r % ljTIBA 'CR 3ffi" 'Gf'ITT W<@cf06 ~"ITT~ cfU6 ~ 10% ljTIBA 'CR ctl ufT ~ i I . 

6 'B, 1 ~~~ \'~ In view of above an appeal against this order shall lie before the Tribunal on 
, W»3' ±e? ' ! 6_: ay nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
t O : ..... ;_'> il, y, where penalty alone is in dispute." b, -5° 



F.No. GAPPL/COM/CEXP/617/2021-Appeal 

ORDER-IN-APPEAL 

The present appeal has been filed by M/s. All Scaffolding Rental, 45, New Ahmedabad 

Indust ·al Estate, Opp. Vaibhav Auto, B/h. H.P. Petrol Pump, Nr. Nova Petro Chem, Opp. HOF 

Furniti[re, Changodar-Moraiya Road, Moraiya -- 382213, Ahmedabad (hereinafter referred to as 

"the a pellant") against Order-in-Original Number O I /.JC/D/T?D/2021-22/JS dated 2705.2021 

issued on 28.05.2021 (hereinafter referred to as "the impugned order") passed by the Joint 

Comm ssioner (In-Situ), Central GST & Central Excise, Division IV, Ahmedabad North 

(herein fter referred to as "the adjudicating authority"). 

2. 3riefly stated, the fact of the case is that the appellant is holding PAN No. 

AAXF .4305K. On scrutiny of the data received from CBDT for the Financial Years 2014-15 & 

2016-1, it was noticed that the appellant had earned an income of Rs. 1,23,08,771/- during the • r 
FY 20 44-15 and an income of Rs. 1,28,72,236/- during the FY 2016-17, which was reflected 

under e heads "Sales / Gross Receipts from Services (Value from ITR)" by the Income Tax 

department. Accordingly, it appeared that the appellant had earned the said substantial income by 

way of providing taxable services but has neither obtained Service Tax registration nor paid the 

applica le service tax thereon. The appellant was called upon to submit copies of Balance Sheet, 

Profit Loss accounts, Income Tax Returns, Form 26A8. for the said period, however, the 

appellant had not responded to the letters issued by the department. 

2.1 ubsequently, the appellant was issued a Show Cause Notice No. V/27-38/All 

Scaffol, ing/2020-21/TPD/UR dated 23.09.2020 and corrigendum thereof dated 08.10.2020 

demanding Service Tax amounting to Rs. 34,52,199/- for the period FY 2014-15 & FY 2016-17, 

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed 

recovery of interest and imposition of penalty. The Show Cause Notice was adjudicated vide the 

impugn d order by the adjudicating authority and the demand of Service Tax amounting to Rs. 

34,52, I 9/- was confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 

1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs. 

34,52, I 9/- was also imposed on the appellant under Section 7? of the Finance Act, I 994; (ii) 

Penalty as imposed on the appellant under Section 77( 1 )(a) of the Finance Act, 1994 for failure 

to obtai Service Tax Registration; and (iii) Penalty of Rs. 5,000/- was imposed on the appellant 

under S ction 77( 1 c) of the Finance Act, 1994. 

3. eing aggrieved with impugned order, the appellant have filed the present appeal under 

Section 5 of the Finance Act, 1994 on 06.08.2021 on the following grounds: 

• · he adjudicating authority has erred in Law while passing impugned order; 

• he adjudicating authority has grievously erred in law in relying upon the borrowed 

ion, without making any independent inquiry and data of the third party; 

4 



F.No. GAPPL/COM/CEXP/617/2021-Appeal 

• The appellant was doing activity of renting of scaffolding and there is no transfer of 

ownership; 

• The adjudicating authority has erred in law in not considering that the transactions 

involves 'the transfer of right to use the material for consideration. The transfer is nothing . , 

but transfer of right to use of goods and docs not fall within the declared service; 

• The adjudicating authority has erroneously considered and held that appellant had 

undertaken transactions of taxable services and effective control of such goods was not 

transferred to the service recipient; 

• The adjudicating authority has wrongly arrived at the conclusion that transactions of 

supply of tangible goods made by the appellant; 

• The adjudicating authority has ignored the fact that effective control of the goods during 

the period of hiring / renting remains with transferee, hence, there will no service tax 

liability and VAT is required to be paid on such transactions. 

• They have placed reliance on the decision of Aggarwal Brothers vs. State of Haryana 

( 1999) I l 3 STC 317 (SC), in the said decision, it is held that Giving shuttering on hire, if 

the goods, namely, shuttering are supplied tu the builders for a specified period for the 

purposes of construction at a consideration; the transferee is in effective control of the 

shuttering during the period it remains in his possession i.e. during the construction and 

therefore, it falls within the definition of the extended definition of sale; 

% The adjudicating authority has erred in law in imposing penalty on such disputed 

transaction and tax liability without there hcing any means rea, contumacious conduct 

and guilty mind on the part of the appellant. In absence of the same, initiating and 

imposing penalty is highly unwarranted and bad in law; 

• The notice is time barred under the provisions of the Finance Act, 1994 as in their case 

they have disclosed and provided all the relevant details to the government authority i.e. 

Income Tax department as well as all the details of transactions of sales and purchase and' 

income were shown truly and correctly in their books of account and thus there is no 
fraud, collusion or suppression of facts and accordingly the limitation of 5 years will not 

apply in their case. 

4. Personal hearing in the case was held on 01.09.2022. Shri Varis lsani, Advocate, 

appeared on behalf of the appellant for personal hearing. He reiterated submission made 111 

appeal memorandum. 

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made 

in the Appeal Memorandum and documents available on record. The dispute involved in the 

present appeal relates to the confirmation of demand for service tax on the income received by 

the appellant for hiring / renting of goods I Centering Material. The demand pertains to the 

3d FY 2014-15 & FY 2016-17. The adjudicating authority had confirmed the demand 

ering lhe·service provided by the appellant tu be covered under the category of "Supply of 

le Goods service", defined under Section 65( 0S)(zzzzj) of the Finance Act, 1994. · 

5 



6. 
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t is observed that the appellant is engaged in giving for use construction materials in the 

nature ·f centering the goods like plates, frames etc. The said materials are given on hire for rent 

with a right to use such goods by the transferee. It is observed that the SCN in the case was 

issued 11 the basis of data received from Income Tax department, which showed that the 

appella it had shown income from· services during the period of dispute. The SCN has not 

propos cl any category of service under which the income is liable to be taxed. The adjudicating 

authori , on examining the documents submitted by the appellant, held that the activity 

undertal en by the appellant were classifiable under the category of "Supply of Tangible goods 

for use', defined under Section 65(105)(zzzzj) of the Finance Act, 1994, 

6.1 find that in the present case, while confirming the demand, the adjudicating authority 

4 

observ that entries like 'depreciation' and 'maintenance of such equipments' in the trial 

balanc of the appellant established that the owner of such goods were none other than the 

appellant and, therefore, the adjudicating authority held that there is no ambiguity that right of 

possess on and effective control of such goods was not transferred to the service recipient. On 

verifica ion of sample invoice of the appellant, the adjudicating authority also observed that a 

term vi:. Rent per Day" is used showing rent per equipment per day and, therefore, it was held 

that the equipment's were given to the users on rental basis by the appellant and ownership of 

these e aipment's were not transferred to the users. 

7 also find that main contention of the appellant is that they had supplied the goods / 

Centering Material to the Civil Contractor during the period 011 hire basis and not only 

possess n and custody of the goods stood transferred lo the Civil Contractor but the effective 

control ncl right to use such goods also stood transferred to the Civil Contractor during the 

period a· hire. Thus, in the instant case, transaction involves the transfer of the right to use any 

material involving transfer of both possession and control of such goods to the user of goods is 

transact ns of deemed sales which is leviable to VAT. 

8. I find that in the SCN in question, the demand has been raised for the period FY 2014-1 5 

& FY 2 1 16-17 based on the Income Tax Returns filed by the appellant. Except for the value of 

"Sales · Services under Sales / Gross Receipts from Services" provided by the Income Tax 

Departm :nt, no other cogent reason or justification is forthcoming from the SCN for raising the 

demand gainst the appellant. It is also not specified as to under which category of service the 

of service tax is alleged against the appellant. Merely because the appellant had 

eceipts from services, the same cannot form the basis for arriving at the conclusion that 

dent was liable to pay service tax, which was not paid by them. In this regard, I find 

Chad, vide Instruction elated 26.10.2021, directed that: 

as further reiterated that demand notices may not be issued indiscriminately based 

e difference between the ITR-TDS taxable value and the taxable value in Service Tax 

s. · 

6 
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3. it is once again reiterated that instructions of the Board to issue show cause notices 
based on the difference in ITR-TDS data and service tax returns only after proper 

verification of facts, may be .followed diligently. Pr. Chief Commissioner /Chief 

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of 
indiscriminate show cause notices. Needless to mention that in all such cases where the 

notices have already been issued, adjudicating authorities are expected to pass a 

judicious order after proper appreciation of facts and submission of the noticee." 

8.1 In the, present case, I find that letters were issued to the appellant seeking details and 

documents, which were allegedly not submitted by them. However, without any further inquiry 

.or investigation, the SCN has been issued only on the basis of details received from the Income 

Tax department, without even specifying the category of service in respect of which service tax 

is sought to be levied and collected. This, in my considered view, is not a proper ground for 

raising of demand of service tax. Therefore, on this very ground, the demand raised vide the 

impugned SCN is liable to be dropped. 

8.2 A similar view has been taken by the Hon'ble High Court of Madras in the case of 

R.Ramdas Vs. Joint Commissioner of Central Excise. Puducherry - 2021 (44) GSTL 258 (Mad.). 

The relevant parts of the said judgment are re produced below : 

"7. It is a settled proposition of law that a show cause notice, is the .foundation on which 

the demand is passed and therefore, it should not only be specific and must give full 

details regarding the proposal to demand, but the demand itself must be in conformity 

with the proposals made in the show cause notice and should not traverse beyond such 

proposals. 

I I: The very purpose of the show cause notice issued is to enable the recipient lo raise 

objections, if any, to the proposals made and the concerned Authority are required to 

address such objections raised. This is the basis of the fundamental Principles of Natural 
Justice. In cases where the consequential demand traverses beyond the scope of the show 

cause notice, ii would be deemed that no show cause notice has been given, for that 

particular demand for which a proposal has not 'been made. 

12. Thus, as rightly pointed our by the Learned Counsel for the petitioner, the impugned 

adjudication order cannot be sustained, since it traverses beyond the scope of the show 

cause notice and is also vague and without any details. Accordingly, such an 

adjudication order without a proposal and made in pursuant of a vague show cause 
notice cannot be sustained." 

further observed that the adjudicating authority while confirming service tax 

t the activity undertaken by the appellant were classifiable under the category of "Supply 

7 



F.No. GAPPL/COM/CEXP/617/2021-Appeal 

of Tai gible goods for use" defined under Section 65( I 05)(zzzzj) of the Finance Act, 1994. 

Howe r, I find that the provisions under Section 65( I 05) of the Finance Act, 1994 has been 

replace I by negative list based service tax regime vide Notification No. 20/2012-S' dated 

05.06. 012, made applicable w.e.f. 01.07.2012. Hence, the adjudicating authority has confirmed 

the der and under the provisions prevalent before 01.07.2012, which are not in existence for the 

period of demand pertaining to FY 20 I 4-15 & 2016-17. I find that on this count also the 

con fin ation of demand by the adjudicating authority not sustainable. 

10. find that with effect from 01.07.2012, there has been total shift in the service tax levy, 

I'rom " pecific service based taxation" to "negative list based taxation", that means, all the 

service , except those listed in negative list, shall be liable to service tax. Section 66B of the 

Financ Act, 1994 provides that there shall be levied a tax to be referred to as service tax on the 

value o all services, other than those services specified in the negative list, provided or agreed to 

be pro ded in the taxable territory by one person to another and collected in such a. manner as 

may be prescribed. The 'negative list' is provided for in Section 66D of the Finance Act, 1994. 

Section 65B(44) of the Finance Act, 1994, as inserted w.e.f. I July, 2012, defines 'service' to 

n1ea11 a1 y activity carried out by any person for another for consideration and includes a declared 

service but would not include certain services specified in clauses (a), (b) and (c). Declared 

service have been enumerated in Section 66E of the Finance Act, 1994. Sub-clause (f) of 

Section 6E of the Finance Act, 1994, which is relevant for the purposes of the activity involved 

in this ise, is as follows: 

(f) transfer of goods by way of hiring, leasing, licensing or in any such manner without 

transfer of right to use such goods;" 

10.! also find that the Transfer of Right to use goods for cash, deferred payment or valuable 
~ . 

consider :tion is consiclerecl as deemed sales under sub-clause (cl) of Article 366(29A) of the 

Constitution of India. To determine whether the activity carried out by the appellant falls under 

deemed ales or declared service under Section 66E(f) of the Finance Act, 1994, I find it relevant 

to refer to the judgement of the Hon'ble Apex Court in the case of BSNL vs. UOI reported in 

2006 (2 STR (161) (SC), wherein the following five key test has been given to decide the 

transaction is deemed sale" or otherwise: 

r constitute a transaction for the transfer of the right to use the goods the 
transaction must have the following attributes : 

a There must be goods available for delivery; 

b, There must be a consensus ad idem as to the identity of the goods; 

c. The transferee should have a legal right to use the goods-consequently all legal 

___ c_.nsequences o/such use including any permissions or licenses required therefor should 

ma hgjpgilable to the transferee; 

I 
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d. For the period during which the transferee has such legal right, it has to be the 

exclusion to the transferor this is the necessary concomitant of the plain language of the 
statute - viz, a "transfer of the right to use" and not merely a licence to use the goods; 

e. Having transferred the right to use the goods during the period for which it is to be 

transferred, the owner cannot again transfer the same rights to others." 

. I 0.2 I find. that when centering material were handed over to customer for use by the 

appellant, it is natural that the appellant will not have control over its use; that transfer of°goods 

involve transfer of possession and effective control of the goods. Thus, I find that in the present 

case in hand, the answer of the all the above five key attributes gone in favour of the appellant 

and thus it can be said that the five essential ingrediL;nts as held by the Hon'ble Supreme Court 

have been fulfilled in the transactions of hiring / renting undertaken by the appellant and it is 

termed as 'deemed sale' and exigible to VAT. 

I 0.3 I also find that in the present case, the goods had been leviable to VAT and the appellant 

had paid VAT, therefore, Supply of tangible goods for use and leviable to VAT / sales tax as. 

deemed sale of goods, is not covered under the scope of declared service under Section 66E(f) of 

the Finance Act, 1994. The similar view has been taken by the Board in their DO letter F.No. 

334/1/2008-TRU dated 29.02.2008, when the Supply of Tangible Goods service defined as 

taxable service. The relevant portion of the said letter are reproduced below : 

"4.4 SUPPLY OF TANGIBLE GOODS FOR USE: 

4.4.1 Transfer of the right to use any goods is leviable to sales tax / VAT as deemed sale 

of goods [Article 366(294)(d) of the Constitution of India], Transfer of right to use 
involves transfer of both possession and control of the goods to the user of the goods. 
4.4.2 Excavators, wheel loaders, dump trucks, crawler carriers, compaction equipment, 

cranes, etc.,, offshore construction vessels & barges, geo-technical vessels, tug and barge 

flotillas, rigs and high value machineries are· supplied for use, with no legal right of 

possession and effective control. Transaction of allowing another person to use the 

goods, without giving legal right of possession and effective control, not being treated as 

sale of goods, is treated as service. 

4.4.3 Proposal is to levy service tax on such services provided in relation lo supply of 
tangible goods, including machinery, equipment and appliances, for use, with no legal 

right of possession or effective control. Supply of tangible goods for use and leviable to 

VAT I sales tax as deemed sale of goods, is 1101 covered under the scope of the proposed 

service. Whether a transaction involves transfer of possession and control is a question of 

facts and is to be decided based on the terms of the contract and other material facts. 

This could be ascertainable from the fact whether or not VAT is payable or paid." 

In view of the above, I find that the adjudicating authority has erred in arrivii'1g at the 

that as the appellant carried out maintenance of such equipments, as reflected in the trial 

of the appellant, established that the owner of such goods were none other than the 
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appella it and in giving findings that a term viz. 'Rent per Day' is used showing rent per 

equip nt per day and therefore, the equipment's were given to the users on rental basis by the 

appella t and ownership of these equipment's were not transferred to the users. In facts, I find 

that Tr nsfer of a right to use goods implies that full liberty is vested in the transferee to have the 

right t use goods to the exclusion of all other, including the owner o1 goods during the rental / 

hire peifiod. The appellant is free to get repairing / to carry out maintenance of their goods when 

the go ds are not on rental. In the present case, the appellant also produced VAT returns to the 

adjudic ting authority evidencing VAT paid by them on entire value. After careful examination 

of fact of the case as discussed supra, I am of the opinion that the service rendered by the 

appella t will not be covered under declared service under Section 66E(f) of the Act and the 

appellant cannot be held liable to discharge service tax on the income received from providing 

such services. 

11. also find that the appellant have also contended that the demand is barred by limitation. 

In this regard, I find that the demand pertains to F.Y. 2014- 15 & F.Y. 2016-17 and even by 

invoking the extended period of limitation, the SCN could have been issued by 25.10.2019 for 

demanding service tax for the first half of 2014-15. However, the SCN has been issued on 

23.09. 20. Therefore, the demand in respect of the period from April, 2014 to September, 2014 

is barr by limitation. In this regard, I also find that the adjudicating authority has not taken into 

consid ·ation the time barred issue and confirmed the demand in toto, In my considered view, 

the den iand on this count also not sustainable for the period from April, 2014 to September, 2014 

as, the lame is barred by limitation .. 

12. n view of above, I hold that the impugned order passed by the adjudicating authority 

confirn ing demand of Service Tax, in respect of renting / hiring income received by the 

appella t during the FY 2014-15 & FY 20 16-17, is not legal and proper and deserve to be set 

aside oi various counts as enumerated above. Accordingly, I set aside the impugned order and 

allow ti e appeal filed by the appellant. 

I 3. 

The appeal filed by the appellant stands disposed of in above terms. 

~:. ,,0."-<,"-""-·· 
ixt.kiss%° 

Comm issioner (Appeals) 

Atteste Date : 2"t .09.2022 
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