
Jil4ck1 (~)cpl cf>ltlfcltt, 
Office of the Commissioner (Appeal), 

an¢la oflguel, arfle argaeirei, erg+Herard 
Central GST, Appeal Commissionerate, Ahmedabad 
flu&l rat, iota 7pf, aprarargl erg&laid 3co04, 

11rmm :smtl CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 
. 'z.a 07926305065- 28Q5cR-io7926305 l 36 

~ iln cJ"j- ....... -~ ...... 

bsdla aeg gi tat s<, 3rreure 3ere, 
a?oar&A/C RU 

2 8 OCT 212Z 
4pjTo 1s.8.3 '\ . ~====::::::j 

DIN: 202209648W0000813138 

fls ile 
cp 1.pr~ ~-f-1.¼!T : File No : GAPPL/COM/STP/2240/2022-APPEAL /] )16 ~ 

~ ~ 3lR~T ~k«-TT Order-In-Appeal Nos. AHM-EXCUS-002-APP-37/2022-23 
fi-t-frcn Date : 23-09-2022 \ilT~ ~'r cpl" r!Tfl~ Date of Issue 26.09.2022 
3lT~cfn (3Tll10l) £iT'1T LJTRcf 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

•T Arising out of Order-in-Original No. GST-06/R~fund/09/AC/JRS/Dev/2021-22 ~: 
30.07.2021, issued by Assistant Commissioner, CGST, Division-VI, Ahmedabad-North 

3l~ci-\ cp"J -;:!Ff ~ 1TT'IT Name & Address 

1. Appellant 

Mis Dev procon Ltd. 
Dev House, Besides Rajpath Club, 
Sarkhej Gandhinagar Highway, 
Ahmedabad-380054 

2. Respondent 
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad 
North , 7th Floor, B D Patel House,Near Sardar Patel Statue, Naranpura, 
Ahmedabad - 380014 

cfilt cZTfcln ~Tr oicft"R 3Trct~r z.) Jffi1:nt-r 31:]•Tcr cnxm t c1'r cJ0 ~""ff Jn~r ct i;rfc, 1:!l!.lTR-Q:Tfc, 
ff} aaig g uerr srf@rasi&) as) rf)et ir yr&larvr &rqq-t 9gt ax rat g 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, 
as the one may be against such order, to the appropriate authority in the following way : 

•Tffil ~ qT yTlervr anrde- 
Revision application to Government of India : 

(1) ·cn~l')-l.T \lc'LJrc;-;:r ~c,q;- 3:r(°qf'rl:Fl, 1994 ,~r tllxi 3lmf ~it oRJT1;; •TC; •Tr'1C'lf ct -.:rrf ~ ~lcfii 
re qi) ey--envr } yepr uqaw a} aiaf gm&lavr orfdqr 3ref)-t ufa, 1ta iRait, fl 
1'f?!Tc{[/ , \~ fcl1wr, 'cfrclr- •ift10f, \illcR cf)-q •1cA, xff-lc;" TfJTf, ~ ~(YR[ : 110001 cfiT cp")- \Jl1rl1. 
nfRy] . 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, 
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1) of Section-35 ibid : 

ii) ufe ret S) ffi cB" Tffrrc;l ~ \i'[GI t-<"-fr ~f~ cfff-1.sll~ i-\ fcl-,x-fr +TtJ~Fm <TT 3F[! 'PTffiR ~ 
m f<'ITTfr 1:r~rrnx -,/r cr:~rt •T°'51<1w -.) TflC'f -0 '-'rm ~ 11rrf ,'f, m fc},f.fr •T~PITT ?.H · ~ -i't 'cfIB 

. TTITTfl cfiTfflF1 "J{ 1:11 f<'ITT.fr •TU~'TTfR if ~T T{f0f q,")- ];!Fci,?.:rf ct Ci~~ st· 1_:r I 

In case of any loss of goods where the loss occur ir transit from a factory to a, 
house or to another factory or from one warehouse to another during the course of 
ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse. 
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(p)ma agree ff gig an y@gt if f@rffa met ¢ n +re b ff-ifvr if aqit green area #et ® 
ere roa as fRad a ref if wit nva a area fawef re; n yr if fuffta ? 

(A) In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture cf the goods 
which are exported to any country or territory outside India. 

(m) <Jft ~ <ITT :J'@R ~ fu;,j 'l'flxci cf; <Illas! (-;'tqrc;i l!T 1[c'.Ff <ITT) frm@ fcr<:rr 11l!T l'!IB !TT I 

(B) In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

sifen euret S1 eure-i jot +grait as ferg oit suer fee ru a 1g g site get snrgsr oil 
tlHf \!cT ~ ~ jell~ 3Trgc@. 3Tqrc;f cJ5 &HT q1fu, c!T -Wfl.T i:r, l!T <IIG i'j fc1rn 3l~ (-;,/2) 1998 

tlHT 109 &TTl" ~ ~ TT\! &TI 

(c) 

() 

(2) 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed 
under Sec.109 of the Finance (No.2) Act, 1998. 

~ ~'fq, (3Pllc'f) f.n:rr.1rcrMI. 2001 cr; f.r11<1 9 cJ5 3iw1c, fclr'!fc:~ qq:;;r x-i"&rr ~"C.!'-B it cft 
fit ii, fa sir}ar as fa an}sr fa feiis } ft ru ah ·fat or-sir@u vi ardor arr}gr a 
1-GT ufum er; x-Tlil' '3"fu"°ct 3~ fc\,<11 -:ilFlf ·<111%1;: I '-::l""flcl> 'fffil' ~fc'IT ~- ct>l T-,~ er; 3TTfrfcl tTRT 
3s--g if frff@ea 1 ads quart ads uqg ds wet &ion- s rot a) f@ f sis if@g! 

he above application shall be made in duplicate in Form No. EA-8 as specified 
nder Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the 
ate on which the order sought to be appealed against is communicated and 
hall be accompanied by two copies each of the 010 and Order-In-Appeal. It 
hould also be accompanied by a copy of TR-6 Challan evidencing payment of 
rescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major 
ead of Account. 

fclvFl 3Tl<T0 cf; xllil' vfITT x=jw-;i ~ \[q, c'fml" ~l! lll xixn'I q,"f it ill -~ 200 / - q-,"\"fr T@R 
~ vlT\! JITT vTT?f ~ wi11 \[cp c'fmT ~ "'1lc.'T &T TI! 1 ooo / - cf\') tf,)x'-1 'l_J7@ R ct,"\ vlT\! I 

he revision application shall be accompanied by a fee of Rs.200/- where the 
mount involved is Rupees One Lac or less and Rs.1,000/- where the amount 
nvolved is more than Rupees One Lac. 

tft gr , j-flu uqret yea vi lara arq)cf)u nrnifera»vt as fa ard)et: 
Appea to Custom, Excise, & Service Tax Appellate Tribunal. 

() 

(a) 

• lf ~ ~ 3Jfufrtl:flf , 1944 ct,"\ t[RJ 35--.fl/35-~ cf; 3i('flru: 

nder Section 35B/ 35E of CEA, 1944 an appeal lies to : 

fciftm "Cf~Wc;' 2 ( 1) cfi ·11 <Rfl1! 31•:JxlH ct 3l~fTcff ct>"\ 3Tt\R;r , 3J1lic,TT ct l'JJ1l~ •! °fftiTT ~ 
eure1 god vi laraw ardefrer nrnfera»or (fRiede) a%) uf@an -flu fjf3as, 

Gl<TR i'i 2nd 1=!Tffi, isl§J..Jlci1 'l{cFl' ,J-RRcIT ,rR't.fBTTR:~i:JcTTisl"f"cr -380004 

(a) e west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
AT) at 2° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. 
of appeals other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand 
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate 
public sector bank of the place where the bench of any nominate public sector 
bank of the place where the bench of the Tribunal is situated. 

( 3) ~ ~, 3lTch-r 1f w{ 1~ 31rc.'>-vrr cnr ~T 61cTT t · <'IT ~ ~ 3~1 cfi ftrl:!" qfyff cn1 :f@Fr 
\311~ ~'l-y ~ fch-i:n \ilFfl 'rTTf%~ ~ <'TUI cfi iol<'f ss! .\) fcn" fmm 1:Roft cnn:! ~ ffl cfi ~ 
jonjfReif arf)cf)u ·nrirf@awvy po) va arf\er n ah-dlt iait ail va» net fut onat g I 

In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one 
appeal to the Appellant Tribunal or the one application to the Central Govt. As 
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of 
Rs.100/- for each. · 

(4) 

(5) 

(7) 

~IC'l<I ~ 3lfuf.n:r:r 1970 1:f~T ~~irftl<'f ct,') 3~-1 cfi 3fcllf(f f.rt1rfur fu,~ 3J::!f[N ~' 
3nae- at get and uonf@ejf) fvfuy if@ail as an@er if ) alas a$t va gfe 4¢ a.s.so fl 
cnl ~ ~ ~ WIT 61-;,T 'qliw:; I 

One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed 
under scheduled-I item of the court fee Act, 1975 as amended. 

gt ajtt iafrd mmeai as) friv aw?l aiel frarij a$) aitt ff earrt anrasffa fear wnat ? oil 
flit reu, «jsdlt uuret raw vi hara 3rflef)at uraf@eravg (siffafr) f@ran , 1982 i 
frrf%(l t I . . 

Attention in invited to the rules covering these and other related matter 
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure) 
Rules, 1982. 

fur green, aedlt sure-t greet vi karat 3fleft urnfravi (f@rec), d uf arf)oil a 
ll]l=fff 1f cficWl l=liTT (Demand) vj ds (Penalty) cnl 10% ~ \imT ~T -3ff.:rcrm ~ I~. 
~ t[cf iJ!l=!T 10 ~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act; 1994) 

~'3~~ '3l1-x°~cTT<R"~ Jfc'rl@, ~~rrrr "cficWlc:Bl l=liTT"(Duty Demanded)- 
(i) (Section)~ uD ~ ~ frr~ff«r rnr; 
(ii) fern eia al-de hf@Be af) ufi; 
(iii) ~ ~ f.'m.lr ~ f1l1116 ~ ~ ~~~- 

¢ ~ 1l<f uflTI •~ 3f1fh,• 11 ~ ¥ uflTI <tr~ 11, 3f1fh,• Glffl@m ~ ~ ¥ ~ iiRT 
fear a 3. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, 
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be 
noted that the pre-deposit is a mandatory condition for filing appeal before 
CEST AT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 
Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

~ ~r ~ ~ 3f1fh, mfucITTur ~ WleJ ulQT ~ '3f~ ~ m ~~mm llllT ~ ~ ~ 
~~ er 1 "1<1ti;j_, :a;- 10% :fTTlR ~ JITT ulQT Wcrn" ~~"ITT tfiif ~ ~ 10% :fTTlR ~ "¢T ufHlWfff~ I . :sg > 

76' i'' ,,-r;. cJ'~ <-?~ In view of above, an appeal against this order shall lie before the Tribunal on 
·g ~~~"' ~ai ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or 

fil !~ e!._":, }e'Jt lty, where penalty alone is in dispute." 
[Ey =: '65 
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F.No. GAPPL/COM/STP/2240/2021-Appeal 

ORDER IN APPEAL 

This appeal has been filed by M/s. Dev Procon Ltd, Dev House, Besides Rajpath 
Club Sarkhej Gandhinagar Highway, Ahmedabad-3800054 (hereinafter referred to as 'the 
app 1/ant') against the OIO No.GST-06/Refund/09/AC/JRS/Devy/2021-22 dated 
30.0 .2021 (in short 'impugned order) passed by the Assistant Commissioner, Central 
GST, ivision-VI, Ahmedabad North (in short'the refund sanctioning authority')., 

' 2. The facts of the case, in brief, are that the appellant, engaged in the business of 
Cons ruction of Residential and Commercial Compiex had filed a claim amounting to 
Rs.3,.10,550/- on 16.07.2021, seeking refund of service tax paid on booking of residential 
com ex which were subsequently cancelled by their buyers. 

2.1 On scrutiny of the refund claim, it appeared that Form-SVLDR-4 was issued to the 
appel ant under the category of "Litigation" depicting Tax dues of Rs.3,78,67,302/ 
confii ed vide OIO no.AHM-SVTAX-000-COM-002/16-17 dated 28.07.2016, against 
whicH an appeal has been filed by them before CESTAT, citing the period F.Y. as 2010-11 
to 20 5-16. Another SVLDRS-4 was also issued under category of 'Litigation' depicting 
Tax d es of Rs.55,77,793/- which pertained to the fallout of ST FAR No.2306/2018-19 
dated 13.08.2019 covering period 04/2014 to 06/2017. As the present refund claim 
perio was overlapping with the period covered under SVLDRS-4, the claim appeared to 
be in dmissible in terms of Section 130(1)(b) of the SVLDRS, 2019. Further, it was also 

that the appellant earlier too had filed refund claim but subsequently was 
wn by them vide letter dated 10.12.2019 and consequently, discharge certificate 

under VLDR scheme was issued to the appellant. 

2.2 A Show Cause Notice (SCN) No.GST-06/04-1154/R-Dev/2021-22 dated 27.07.2021 
was, t erefore, issued to the appellant proposing rejection of refund amounting to 
Rs.3,2,,550/- under Section 11B of the CEA, 1944. 

2.3 he said SCN was adjudicated vide the impugned order wherein the refund claim 
cted as inadmissible under Section 118 of the Central Excise Act, 1944 . 

3. ggrieved by the impugned order, the appellant is in appeal contesting the 
impug ed order on following grounds; 

► he refund claimed was in respect of the service tax involved in cancellation of 
ookings. Since tax was paid at the time of booking, any subsequent cancellation 
f booking shall entitle them for refund in terms of Rule 6(3) of the Service Tax 
ules, 1994. "Therefore, opting of SVLDR should not be a ground for rejection of 
uch claim. 

► he adjudicating authority has wrongly applied Section 130 and 131 of Sabka 
ishwas (Legacy Dispute Resolution) Scheme, 2019 and ignored the material 
vidence on records including the facts that earlier also refund order was passed 

i their own case for the same facts of the case. 

4. sonal hearing in the matter was granted on 07.06.2022, 21.07.2022, 17.08.2022 
and .2022. The appellant, vide email dated 19.09.2022, has requested to decide the 

parte and in accordance with the decisions taken in earlier appeals filed by 
ilar issues. 

carefully gone through the facts of the case, the impugned order passed by 
nctioning authority and submissions made in. the appeal memorandum. The 
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F.No. GAPPL/COM/STP/2240/2021-Appeal 

issue to be decided under the present appeal is whether the refund claim amounting to 
Rs.3,20,550/- filed by the appellant is admissible or not? 

6• It is observed that the adjudicating authority, in Para 6 of the impugned order had 
observed that the SVLDRS-4 was issued to the appellant, under the category 'Litigation' 
depicting Tax dues of Rs.55,77,793/- for FY. 2010-11 to F.Y. 2015-16, which was the 
fallout of OIO No.AHM-SVTAX-000-COM-002/16-17 dated 28.07.2016, against which an 
appeal has been filed by them before CEST AT. Further, the SVLDRS-4 was also issued 
under category of 'Litigation' depicting Tax dues of Rs.55,77,793/- which was the fallout 
of ST FAR No.2306/2018-19 dated 13.08.2019 covering period 04/2014 to 06/2017. He 
also observed that the period covered in the present refund claim was overlapping the 
period of aforesaid period of litigation, for which the claimant has already availed the 
benefit of SVLDR Scheme, 2019. He further finds that the claimant had filed refund claim 
earlier too which was subsequently withdrawn vide their letter· dated 10.12.2019. Thus, 
the SVLDRS-4 certificates were issued only after the claimant opted to withdraw their 
erstwhile refund claim. He has held that in term's of Section 130(1) (b) & Section 131 of 
the SVLDR Scheme, 2019, the amount paid under the said scheme cannot be refunded 
and nothing contained in this scheme shall be construed as benefit or concession in 
other cases. As the present refund claim being part of the litigation for which the 
claimant has already availed the benefit of SVLDR, 2019, he, therefore, held the refund as 
inadmissible considering the amount claimed as refund stands settled under SVLDRS, 
2019 and cannot be reopened under any circumstances. 

6.1 The appellant, in their written submission dated. 30.07.2021, made before the 
adjudicating authority had claimed that all the: service tax liability was discharged by 
them under SVLDR Scheme. As some of the bookings were cancelled subsequently, the 
money was returned to the customer. The refund sought is in respect of tax which was 
paid on cancelled booking amount. They claim that they ended up paying tax to the 
government exchequer under SVLDR scheme on such returned booking amount for 
which no service was rendered. Therefore, they are eligible for credit in terms of Rule 
6(3), but after 01.07.2017, such credit is not admissible hence sought refund. 

6.2 On examining the facts of the case, I find that two SVLDRS-4 certificates were 
issued to the appellant. SVLDR-4 dated 16.10.2019, depicted the Tax dues of 
Rs.55,77,793/- under the category 'Investigation'. Similarly, another SVLDR-4 dated 
31.12.2021 .issued, involving Tax dues of Rs.3,78,67,302/- (upheld vide OIO No. AHM 
SVTAX-000-COM-002-16-17 dated 28.07.2016) was shown under the category 
'Litigation'. In both the cases, since the amount was already paid, the payable amount 
was shown as 'zero'. So, both the SVLDRS-4 certificates were issued under' different 
categories. Further, the findings that the period of claim overlaps the period covered 
under the SVLDR-4 is also not supported by any documentary evidence because the 
period for which the claim has been preferred is not forthcoming either from the SCN or 
from the impugned OIO or from the Form SVLDR. Therefore, it would not be possible to 
examine whether the period covered under refund claim overlaps the period covered 
under the SVLDR scheme. Moreover, the appellant has also failed to submit any 
supporting documents countering the said findings of the adjudicating authority, so 
deciding this aspect in the present appeal, without supporting documents, would not be 
feasible.' 

6.3 Another argument put forth by the appellant is that they are eligible for CENVAT 
a lit in terms of Rule 6(3) of the Service Tax Rules, 1994 and, therefore, in terms of 

142 of the CGST Act, they are eligible for refund in cash. I find that the claim was 
der Section 11B, seeking refund of service tax paid on cancelled booking amount 
of Rule 6(3). However, neither the SCN nor the impugned order has disputed the 
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pay ent of tax made on such cancelled booking amount. Moreover, in terms of Section 
145 ) of the CGST Act, any claim filed under existing law has to be disposed off in 
ace dance with the provisions of existing law and in terms of the provision of Section 
11B, which I find was not examined and the claim was rejected by the adjudicating 
auth rity. In order to examine the aspect whether the claim filed in terms of Rule 6(3) of 
STR, 1994, overlaps the period of SVLDRS, it would proper to remand the case back to 
the djudicating authority to inspect the relevant documents and bring the same on 
reco s. 

6.4 Further, the appellant has also claimed that earlier under the same facts of the 
case, refund was sanctioned to them which the adjudicating authority has ignored. The 
appe lant is, therefore, directed to produce supporting documents to substantiate their 
clai before the adjudicating authority and on verification of the factual details the 
adju icating authority may decide the case on merits. 

7. In view of the above discussion, without expressing any opinion or: the merits· of 
the c se, I remand the matter back to the adjudicating authority to reconsider the issue 
afres! and pass a speaking order after following the principles of natural justice. 

8. srfrenaf art aof 4fit +1S srflt at frrert eylaet alt t feat ·rat #I 
The appeal filed by the appellant stand disposed off in above termj. 

· 4xc/xx.h's x- -.-238s,hi 8, 
" (erfrt'tf) T 

« 22 ' ·ii]a {rd[ea) -°-. 

Date: 9.2022 wt:.w" 
(Rekh A. Nair) 

tendent (Appeals) 
hmedabad 
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