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l':l 314l&l<'f>,ll cf>T -;:1-r:r 1:;cf <mT Name & Address 

1. Appellant 

M/s Ganesh Housing Corporation Ltd. 
Ganesh Corporate House, 100 ft., Hebatpur-Thaltej Road, 
Nr. Sola Bridge, Off. S.G. Highway, Ahmedabad- 380054 

2. Respondent 
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad 
North ,7 Floor, B D Patel House, Nr Sardar patel Statue, Naranpura 
Ahmedabad - 380014 

cf>lt v:Jfcrrr ~ff 3f4T&f ~f -n 3ff-@fq 3l'j11cf ct,""xill t ill cffi ~H ?m cf> ~ <11?.Tift-Qffi'f 
f) aarg rg er srf@rail ail order nr yr&lervr anrda- vga at waat ?I 

Any person aggrieved by this Order-ln-Appeal,.rnay file an appeal or revision application, 
as the one may be against such order, to the appropriate authority in the following way : 

~ Wcf>R cf>T ~lffUf ~ 
Revision application to Government of India : 

() adlu seurtt gra oif@)fun, 1994 aS) &ntvi 3rat fl aaig g qreif a art +f qalad 
EITTT cf>[ \Jtf-t!HT cf> J;l'\2.j'Tf ~'1cf> cf> oiw@ TTfla-M w-~ 3ll:TR ~- 1~ ~. fclrn 
l'f?!@<T, ~\i'R-q fc111PT, 'c!lW' liRrlc;r, ~ cftq 1lcf'l, ~ l'ff<f, ~ ~ : 110001 cf>1' clfl' \J[FlT 
nfeg 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of ~evenue, 4th Floor, Jeevan Deep Building, 
Parliament Street, New Delhi' - 110 001 under Section· 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid : 

(ii) <-Jfc:· 1:irR ct,'T -gTfrr cf> i:rr1m -~ \Jfol ~-!Yt -gifrr cf>TfflT~ x') ~-rt 1f1J01TfH m ~ cfifw!R •r 
u fhsl) rvgrmt }.qu? rvgrt if met ct vrd gg mp±f if, rt fweft rvsrt an rvgrt f nrs 

f<ITT-\T cf>H~R If <TT fcITT:\T 1~{ ~ 1_TT T-fTR cF)· J:l'fcnm cf> cITT'R ~ -g) I 
w. 

In case of any loss of goods where the loss occur in transit from a factory to a 
ehouse or to another factory or from one warehouse to another during the course of 
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse 
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(B) 

(c) 

(1) 
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'lfficf cfi •ffiox ~ x~ m ~ Ti ~ i:rrcq Ifx m •TIC'l cfi fc:rf.r,lur Ti ~ 'W'f> cpuj i:rrcq tR 
milTG-;ci W<f> cfi ~ cfi ~ 1T '11T 1lTT""\l cfi "i.ffITT" ~ ~ <TT ~T 1T ~ t I 

In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods 
which are exported to any country or territory outside India. 

«ft W<f> cpl :r@R ~ f<FlT 1rr~ cfi "i.ffITT" (~ m 1-~ <ITT) f.nm'l fil'Rn Tn.TT i:rrcq "ITT I 

In case of goods exported outside India export to Nepal or Bhutan, without 
payment of duty. 

sifen uureq a) surer grea as gait as frg oil sq&) fge mu ) g g site gel snrgr oil gu 
cffil 'C;<i. fonTr.r ct 1jcllf.tcn 3TI<J'Rf. 3,q'tc;i cfi &HT i:nfur cJT -flTf<I tR m <TR Ti fcmr 3l~ ("i.2) 1998 
cffil 109 &HT f.rqcm ~ ~ 1,1 I 

Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such 
order is passed by the Commissioner (Appeals) on or after, the date appointed 
under Sec.109 of the Finance (No.2) Act, 1998. 

~ ~ W<I' (3'fl\R;r) f.'i1.11-11qe1"1. 2001 cfi frr:m 9 cfi 3Tlfh! ~ >[q'5! ~ ~-8 11 err 
fit if, hf@a snde ' fa adr fya feifas et f- me at fa e--on@st vi arf)er sneer a$) 
e)-} feif a' er efra snaea fut oat nfgg eua} irer rat g. at nag¢ as sia+fa ref 
3s--s if fuffta ) ; pjait rqa a} ner &rs--6 nreni-a $ f f gt-ll nfgg 

The above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the 
date on which the order sought to be appealed against is communicated and 
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It 
should also be accompanied by a copy of TR-6 Challan evidencing payment of 
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major 
Head of Account. 

(2) fRfaoit rda-a d mer oie'f «ieiet van va erst oqt ar sue) any el al wua] 200/= $lu grail 
<1>1 ~ 3ITT \irITT ~ xc1,T! i:_rq; C'lruT xl "'1TGT "ITT en 1 ooo / -- ~ llil'fl :JIRlR ~ \iITC/ I 

The revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 
involved is more than Rupees One Lac. 

'1l1lT . ~ '301TG'l W<f> 'C;<i ~ ~ ~rmf$ITT-ur ct ~fu 3,qtc;j:- 
Appe I to Custom, Excise, & Service Tax Appellate Tribunal. 

() at-flu uurgt grey srf@flu, 1944 S) nrei as--41/3s-g s siala: 

Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

(as) uaufif@ad qf@Be 2 (1) if aaig arjurt as arenar ) srf)et, aid)eit as pet if fi pep, 
a-flu eurei grea' vi lara ardfefr nenferavor (f@rtec) a1 uf@an elf)er ff3a, 
3\t,11i;lillc; Tf 2nd ml, islgJ.Jlcil 1-fcR ,3RT«IT ,ffi'c.fTrTITR,,3.J(;J.Jc';lisllc'; -380004 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
(CESTAT) at 2"° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. 

f appeals other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form. EA-3 
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of 
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand 
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate 
public sector bank of the place where the bench of any nominate public sector 
bank of-the place where the bench of the Tribunal is situated. 

( 3) af? gu and if ~ ~ 3ITT~r <ITT -w-i-rmr mr ~ (ff ~ ~ 31T<:1T -<F ~ ~ <ITT :fIBR 
vujau an t far on-at nfReg gu aezr a} sld gg f) f» f@rat 4&) aef ) au) a fer@ 
<l~~ 31~ ~n:rrfttcf>'{tT[ c!il" ~ 3Tc\Tc;r <TT ~ fr'{cpR c!il" ~ 3lT<fG'l TTn<lT \JlTTTT t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one 
appeal to the Appellant Tribunal or the one application to the Central Govt. As 
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of 
Rs.100/- for each. 

(4) -'llll.llc11.l ~ 31fuf.n:r:1 1970 -iim mTrfmr c!\T 0~-1 ~ ~ f.'t1c~\fur ~ 31"jm'< '3<ffi 
3de-+ n jet and uanf@euf fvfur fail as an@gr if ) ala a) ya ft 4t a.s.so }l 
<ITT ~rcn:r ~ ftcfic cfTTT ~'AT ~ I 

One copy of application or 0.1.0. as th~·.case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed 
under scheduled-I item of the court fee Act, 1975 as amended. · 

( 5) ~ 3TR ~(1 -.,p:rc;n <!il" ~ur clix-'r ci-1~ f.'m-i:n ct>"t 3TTx ~ tl.lR 3l~ ftn<lT mrcn ~ \ill" 
-min ~- ~ ~fG"I ~ ~"ti- ~ 31qt-~ ~~ (<ITT<lrFctfu) f.fl:Fl. 19s2 ii· 
f.'tf%(1 t I 
Attention in invited to the rules covering these and other related matter 
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure) 
Rules, 1982. 

(7) ~-\Trrr ~~- ~ ~WI ~ ~ mm 3jlflc;fr:i ~~U[ _®__«c}, ~ ~ 3]tl)<>rr ~ 
1~ •T q,cfoq lWT (Demand) ~ ~ (Penalty) <ITT 10% ~ i:ifllT ~ ~ t I~. 
~ ~ i:ifllT 10 ~ ~ t l(Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

~~~ '3-fR~ctix~ ~. ~~ra--mTT1 "q,cfoqcf51lWT"(Duty Dcmanded)- 
(i) (Section)~ 11D ~ ~ f.'t£.1ff«nrf~T; 
(ii) fw:TT Tfffil ~ ~ cf5t ~r; 
(iii) l-de fse fruit a fry 6a aea 3ruff. 

¢ ~ ~ ufTIT •~ '3flt@• it~~ ufTIT ~ "¥RT it, '3flf@• ~ m ~ ~ ~ w ciRT 
farm3. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, 
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It• may be 
noted that the pre-deposit is a mandatory condition for filing appeal before 
CESTA T. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 
Under Central Excise and Service Tax, "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

g1 andar s f srf)et favu as war oisf gee arrar es qr avs faaifaa s) at if fpg qg re 
.... -.,1-'<\ 1:4 r1<;-,q,-.,_ ~ 10% 1jT@R tR 3ih- ~ "ijic@ ~ mfu QT cfiif qlJ6 ~ 10% 1jlIBR tR ~ "11 ~ i I 
/ g<Ero, ", 
Kg 6,'8% ,.,.. l.. tf-~ \t In view of above, an appeal against this order shall lie before the Tribunal on ~ ~ i?f m; ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
'iio: ~ iR alty, where penalty alone is in dispute." 
2.O' w»+» s' 
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F.No.GAPPL/COM/STP/1272/2022-Appeal 

ORDER- IN - APPEAL 

The present appeal has been filed by M/s. Ganesh Housing Corporation Ltd., 
Gan sh Corporate House, 100 ft Hebatpur-Thaltej Road, Nr. Sola Bridge, Off 
S.G. ighway, Ahmedabad-380054 (hereinafter referred to as "the appellant") against 
Order--in--Original No. GST/06/Refund/15/AM/Ganesh/2021-22 dated 25.01.2022 
(her inafter referred to as "the impugned order") passed by the Assistant Commissioner, 
CGS and Central Excise, Division-VI, Ahmedabad North (hereinafter referred to as the 
"adj dicating authority"). 

2. The facts of the case, in brief, are that the appellant who are engaged in 
con: :ruction of residential and commercial complex had filed a refund claim for 
Rs.1 ,54,766/- on 29.10.2021, pursuant to cancellation of certain units on which service 
tax as paid by them. The appellant, however, failed to clarify whether the cancelled 
unit have been sold subsequently to some other buyers; whether the cancellation of the 
unit were made prior to issuance of BU permission or otherwise; whether the service tax 
colle ted was deposited .in the government treasury or otherwise as no challan 
evid ncing payment of the same was produced and whether the same units were 
subs]:quently sold to sorne other buyer before or after issuance of BU permission was 
not orthcoming. Further, it was also observed that the· claimant failed to reverse the 
cen t credit attributed to those cancelled units for which refund was claimed and also 
that the claim was hit by limitation. 

2.1 Accordingly, SCN bearing No.GST-06/04-1810/R-Ganesh/2021-22 dated 
02.1 .2021 was issued to the appellant proposing rejection of refund of Rs.10,54,766/ 
und Section llB of the CEA, 1944. The adjudicating authority had subsequently vide 
the i pugned order sanctioned refund of Rs.6,48,454/- after deducting proportionate 
cenv t credit of Rs.4,06,312/-. 

3. Aggrieved with the impugned order, the appellant preferred the present appeal. 
The ppellant on 23.06.2022 also filed an application seeking Condonation of Delay 
(CO , in terms of the judgment passed by Apex Court in Misc. Appl.No.21/2022 in MA 
665/ 021 in SMW(C) No.03/2020 dated 10.01.2022, which specifies that the limitation 
peri shall be counted by excluding the period upto 28.02.2022 and, therefore, there is 
a dely of only 27 days. 

4. Personal hearing in the matter of COD was granted on 26.07.2022 in virtual mode. 
Shri {ahul Patel, Chartered Accountant, appeared and represented the case on behalf of 
the appellant. Shri Patel stated that there was mis-interpretation of Hon'ble Apex Court's 
orde and therefore requested to condone the delay. 

5. On going through the appeal memorandum, it is noticed that the impugned order 
was i sued on 25.01.2022 and the same was received by the appellant on 01.02.2022. 
The resent appeal, in terms of Section 85 of the Finance Act, 1994, was filed on 
25.0 2022. Thereafter, the appellant on 23.06.2022 filed a Miscellaneous Application 
seeking condonation of delay in terms of Hon'ble Supreme Court judgment, where the 
perio starting from 15.03.2020 to 28.02.2022 shall be excluded while calculating the 
limita ion period. They, therefore, contended that 60 days period for filing appeal shall 
start rom 01.03.2022 and ends on 28.04.2022, thus there was a delay of 27 days. 
Further, they claim that due to divergent interpretation of the decision of Hon'ble Apex 
Court there was delay in filing the appeal, and hence, may be condoned. 

re going into the merit of the case, I will first deal with the Miscellaneous 
iled by the appellant seeking condonation of delay in filing the present 
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F.No.GAPPL/COM/STP/1272/2022-Appeal 

appeal. Appellant have relied on the Hon'ble Apex Court's decision passed vide Order 
dated 10.01.2022. 

6.1 Section 85 of the Finance Act, 1994, provides that the appeal should be filed 
within a period of 2 months from the date of receipt of the decision or order passed by 
the adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 
of the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow 
the filing of an appeal within a further period of one month thereafter if, he is satisfied 
that the appellant was prevented by sufficient cause from presenting the appeal within 
the period of two months. Relevant text of Section 85 is reproduced below: 

SECTION 85. Appeals to the /Commissioner] of Central Excise (Appeals). - [(1) Any person 
aggrieved by any decision or order passed by an adjudicating authority subordinate to the 
[Principal Commissioner of Central Excise or Commissioner of Central Excise] may appeal to the 
Commissioner of Central Excise (Appeals).} 
(2) Every appeal·••·•··· -in the prescnbed manner. 
(3) An appeal shall be presented within three months from the date of receipt of the decision or 
order of [such adjudicating authority], relating to service tax, interest or penalty under this 
Chapter [, made before the date on which the Finance Bill, 2012, receives the assent of the 
President] : 

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the 
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid 
period of three months, allow it to be presented within a further period of three months. 
[(3A) An appeal shall be prese__nted within two months from the date of receipt of the decision 
or order of such adjudicating authority made on arid after the Finance Bill, 2012 receives the 
assent of the President, relating to service tax, interest or penalty under this Chapter: 

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the 
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid 
period of two months, allow it to be presented within a further period of one month.] 

Thus, in terms of Section 85 of the Finance Act, 1994 and Chapter V, Section 6 of 
Relaxation of Time Limit under Certain Indirect Tax Laws 2020, the limitation period of 
two months for filing the appeal in the present case shall start from 1 February, 2022 
and the appellant were required to file the appeal on or before 2nd April, 2022. However, 
the appeal was filed on 25.05.2022, after a delay of 52 days. 

6.2 Hon'ble Supreme Court, keeping in view the difficulties faced by litigants due to 
restrictions on movement and in an attempt to reduce the transmission of the deadly 
virus, extended the limitation period under the general law of limitation or under any 
special laws (both Central and/or State) on the filing of all appeals, suits, petitions, 
applications and all other quasi proceedings vide its Order dated 23° March, 2020, from 
March 15, 2020 till further orders. Subsequently, vide Orders dated March 08, 2021, April 
27, 2021, 23, September, 2021 and January 10, 2022, the Hon'ble Apex Court held that 
the period from March 15, 2020 till February 28, 2022 shall stand excluded for the 
purposes of limitation as may be prescribed under any general or special laws in respect 
of all judicial or quasi judicial proceedings. Therefore, considering the guidelines issued 
by the Apex Court, the due date of filing appeal starts from 01.03.2022 and 60 days 
period ends on 29.04.2022 however, the appellant filed appeal on 25.05.2022 i.e. after a 
delay of 27 days. It is also noticed that the Miscellaneous Application seeking codonation 
of delay was filed after almost one month of filing the appeal that too without showing 
any reasonable cause for such delay. 

6.3 Considering, the legal provisions under Section 85(3A) of the Finance Act, 1994, 
k,\the Commissioner (Appeals) is empowered to condone the delay of only one month 
gs+rovided he is satisfied that the appellant was prevented by sufficient cause from 
/ {±a, \presenting the appeal within the aforesaid period of two months. The appellant have 
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F.No.GAPPL/COM/STP/1272/2022-Appeal 

stat tf that the delay was caused as they mis-interpreted Hon'ble Apex Court's judgment. 
I do ot find such argument to be convincing. The impugned order was received by the 
app llant on 01.02.2022 and going by the limitation period prescribed in Section 85 as 
well s the relaxation granted by Hon'ble Apex Court by extending the limitation, the 
app llant had enough time to file the appeal but considerable delay is noticed in filing 
the ppeal as well as the COD application. It appears that legal provisions relating to 
con onation of delay was taken very casually and presumed that condonation of delay 
will ve granted as a matter of right without any proper explanation. I find that the 
appellant in the facts and circumstances discussed above has not explained the delay in 
filin the instant appeal. Accordingly, I reject the application seeking condonation of 
dela . Hence the appeal also has to be rejected. 

6.4 In view of the above discussion, without expressing any opinion on the merits of 
the ,ase, I reject the appeal filed by the appellant on the grounds of limitation. 

7. ~pn w-tiaY ~ ~ cf;'I' -rt ~ cfi I r.:t q c'. 1 (1 ;;i q a cf'a ~ n fcf;<rr ~ ~1 The appeal filed by the appellant stand disposed off in above terms. 

llvPel .cs Saa8, 
(erfrest am T 4»% 2 

a1ga (erfle) 

Attested ,3 -. 
(Rekha A. Nair) 
Sup rintendent (Appeals) 
CGS , Ahmedabad 
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Appellant 

eputy Commissioner, 
and Central Excise, Division-VI, 
dabad North 

Respondent 

e Chief Commissioner, Central GST, Ahmedabad Zone. 
e Commissioner, CGST, Ahmedabad North. 
e Assistant Commissioner (H.Q. System), CGST, Ahmedabad North. 
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