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Jl4°IC'1¢ci\ cpl -;:ni:r ~ L@T Name & Address 

1. Appellant 
M/s Yogi Aircon Pvt. Ltd. 
39, Stadium House, 
Stadium Panch Rasta, Navrangpura, 
Ahmedabad, Gujarat - 380009 
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The Deputy Commissioner 
CGST, Division-VII, Ahmedabad North 
4 Floor, Sahajanand Arcade, 
132 ft. Road, Helmet Circle, 
Memnagar, Ahmedabad - 380052 
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

Revision application to Government of India : 

(t) d¢lg euiei goo srfejfrun, 1994 a) sne arr 4le aaig 1g 4roil a arR +f qatat erpei ail 
~-tlTTT c.fi >f~ ~ cfi ~ TffiaTUT ~ 3l~ ~. ~- ~. fcm7 'lf5!TC'1<l , Thmcf 
fcr:niT, -m2lt ~. vficR cfrq ~. ~ lfllf, ~ ~: 110001 cliT c#r \ifA1 ~ I 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New 
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of thie following case, governed by first 
proviso to sub-section ( 1) of Section-35 ibid : 

(ii) ~ l'ffC'1' c#r mf.1' c.fi ~ i'f vfcl ~ 'ITTf.'f ¢1'1-811rl ~ ~ ~ <TT 3Rl ¢1~-811rl -q <TT 
. ~ ~ ~ ~ ~ -it TfrC'1" ~ uf@ ~ lfllf -it. m fcnw ~ m ~ -it $ °% wffT 
qie+) # gr felt rvere f st +et a fut at dlut gs &i 
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
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(A) In case cf rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

aif uure al suit-t goo a} gait d fig sit sue) a)fee -u a$- g # silt gel snrdr oil sva errer vi 
f.'n:r:I cB" ~ ~. 3J1:\rc;r cB" &RT tTTfuf <lT '1l=flf 1:Jx m <TTG °ti fctro ~ (ri.2) 1998 mxT 109 g1RI 
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(t) al-flu sure-t yea (rflei ) fr+all, 2oo1 as fun 9 a} sife faff&e v iv gy-a id e) fit #, 
pf9a andgr d vf sndt fa fe+ifas } f-1 as fat +et--order vi arfer sneer aS t a} fit # nrer 
'3fm, ~ fcl;-m uTAT ~ 1 ~ -m~ ~ ~- <PT ~ m ~ mxr 35-~ i'i f.'r~ 1:Jft m 'TffiR 
a' iq as wiet &lsn--s urea a$ fe 4f )-fl nfgg ] 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ 3~ m -m~ ~ ~ xcJj1'f ~ c'lRlT ~ m ~ cplj "ITT m ~ 200/- ffl 'TffiR $1 ;:;fTC! 
3ITT ~ ~ xcJ;1'! ~ c'lRlT ~ ~ "ITT m 1 ooo / - $'! ffi 1J1IBR cA wC! I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One tac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 

f ea, -flu surest sea vd la,are srq)efla ururf@raeor as f? 3rd)et 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(t) as-llu uure-a sea arfrf@run , 1944 $1 mxr 35--.fi/35-~ m ~:- · 
Under Section 35B/ 35E of CEA, 1944 an appeal lies to : 

() urf@if@at ufRsa 2 (t) a # «aig srgvnt a' srenat a) srf)er, arf)eit a) net f fi reao, a-efl 
eufe-+ yea ya @larae arfreflet uenfravi (fRree) a) uf@an a)fret ff3awl, are+arare if 2 TTTcll, 
isl~p-11<41 •!-fcR, 3-RRcTT, r"R~, d,l(5J-lc';lisllc'; -380004 -~ 

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at-least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour. of P..sstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) <lfu ~ 3m 1'i ~ ~ 3fRffl <ITT ~rr NITT t m ~ ~C'f ~ cfi ~ i:im-r <ITT :fTOR ~ 
~ ~ fcli"<TT vfAT ~ ~ (f~ cfi 'fffif, ~ 'lfi fcn ~ lfcft <WT ~ ffl cfi ~ <r2TTft~ 3~ 
~ <ITT 'C!"1P 3Mc,f <IT ~ ~ <ITT 'C!"1P 3ITT)c;rf fcli"<TT 'i:iITTfT t I 
In case of the order covers a number of order-in-Original, fee for each O1.O. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 

(4) anarera yea arfefut 19zo rent isiifera a) arquft-1 a sia+ft fuffRa fag argnt eqd ande+ a 
~ 3m <r2TTft~ ~ ~ cfi ~ 1'i xt ~ c!fr 'C!"1P ~ 'Clx xii.6.so tjxl <ITT ~ ~ 
feae vu slat aifeg 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

(5) ~ 3ITT ~ lWRvIT <ITT ~ <fixrl cITT;i frr<T'TT c!fr 3i'R -ifi ~ 3TT<Pfim fcli"<TT 'isITTfT. t ufl' xfr:IT ~. 
a-flu u4rat go ya tarot 3rd)flu urarf@ravvt (anrufffr) f@run, 1982 j ffga 8 I 

Attention in invited to the rules covering these and other related matter contended in the 
Customs, "Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(23) xfti:rr ~. ~ ~ ~ ~ ~ ~ ~ (ltl«.c:.), cfi ~ 3rcfu;rr cfi ~ Ti 
qdoq i (Demand) vj s (Penalty) cITT 10% 1icf \iPTI ~ Jff.'rqri:f i I~' ~ 1icf \iPTI 10 
~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance 
Act,. 1994) 

~ ~ ~ JfR ~ ~ ~ 3@TIB, ~WIT"~ cf>'1' 1-Wl"(Duty Demanded) - 
(i) (Section) is nDd as fauffta if, 
(ii) fera tea @lite hfse al uf@, 
( iii) ~ ~ f.'rqm ~ f.:rtm 6 it>~ tz:I ~- 

¢ ~ 1Ff 'GflTT ·~ 3flfu,r• ~ ~ 1Ff 'ijf1Tf qft ~ ~. 3flfu,r• ~ ffi ~ ~ l{cf ~ iir,,T ~ lfQT 

8. 
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(Iii) amount determined under Section 11 D; 
(liii) amount of erroneous Cenvat Credit taken; 
(liv) amount payable under Rule 6 of the Cenvat Credit Rules. 

~ ~ ~ ~ m=a 3flfuf ~ ~ wr&r ~ ~ 3f'lfqf ~ m ~ fcrcnfuJ mm mn fct>l; ~ ~ ~ 
10% 1ark 4¢ silt ors haet avs faarfaa sl aa qus d 1o% yata 4¢ afl on nseft ? I 

In view of above, an appeal against 'this order shall lie before the Tribunal on payment of 
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where 

'#, penalty alone is in dispute." 
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F.No.GAPPL/COM/STP/2313/2021-Appeal 

ORDER IN APPEAL 

The present appeal has been filed by M/s. Yogi Aircon Pvt. Ltd., 39, Stadium 
House, Stadium Panch Rasta, Navrangpura, Ahmedabad-380009 (hereinafter referred to 
as "the appellant") against Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/31/ 
2021-22 dated 04.08.2021 (hereinafter referred to as "the impugned order") passed by. 
the Deputy. Commissioner, Central GST and Central Excise, Division-VII, Ahmedabad 
North (hereinafter referred to as the "adjudicating authority"). The appellant is holding 
Service Tax Registration Number AAACY3445NST001 for providing taxable services 
defined under Section 65B (44) of the Finance Act, 1994, in the form of Work Contract; 
Maintenance and Repair; Erection, Commissioning & Installation; Legal Consultancy; 
Goods Transport Agency and Business Auxiliary. 

2. The facts of the case, in brief, are that during the course of audit of the financial 
records of the appellant, the officers of Central GST Audit, Ahmedabad noticed that for 
the FY. 2013-14 (October-2013 onwards) to F.Y. 2016-17 (upto June-2017), the 
appellant was rendering repair and maintenance service of air conditioners and was also 
doing trading of air conditioners and its spare parts, for which they issued separate 
invoices. On scrutiny of sample invoices, it was noticed that in some of their invoices 
they mentioned Maintenance or Repair services as Works Contract service and claimed 
abatement of 60% to 30% which appeared as intent to evade payment of service tax. 
The appellant were therefore_asked to provide works order/ agreements in respect of 
the works contract services provided but they could not submit any evidence. Further, it 
was also noticed that they claimed abatement in revenue reconciliation deeming their 
services. as Works Contract Service without submitting any evidence. The appellant later 
vide letter dated 20.03.2019, informed that they were providing comprehensive AMC of 
material plus labour for maintenance or repair of air conditioners and were paying 
service tax on 70% of the value of gross amount charged. However, for the invoices 
where they were charging service tax on only 40% of gross amount, no such clarification 
was provided by the appellant. 

2.1 As no documents or explanation was provided by the appellant evidencing 
nature of service to be Works Contract Service, a Show Cause Notice (SCN) No. 
CTA/04/--195/Cir-VII/AP-49/2018-19 dated 16.04.2019 was, issued wherein service tax 
demand of Rs.14,76,392/- under Repair and Maintenance Services was proposed under 
Section 73(1) of the F.A,, 1994 alongwith interest and penalty u/s 75 & 78 respectively. 

2.2 The said SCN was adjudicated vide the impugned order wherein the demand 
proposed in the SCN was confirmed alongwith interest and penalty equivalent to service 

tax demand was also imposed. 

3. Being aggrieved by the impugned order, the appellant has preferred the present 
• j 

appeal contesting the demand, primarily on following grounds: 

> The demand is time bared as all the data was provided by the appellant in the 
ST-3 returns which were filed regularly. 
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> Abatement of 40%, 60% & 70% during the respective period was claimed as 
per Rule 2A of the Service Tax (Determination of Value) Rules, 2006, which have 
been shown in the respective invoices. 

► They claim to have submitted the work flow chart of the "Installation & 
Commissioning" of complete Air Conditioning units and also for the "All in One 
Maintenance Contract" 

► They also placed reliance on following decision of Hon'ble CESTAT, passed in 
the case of; 

UB Engineering Ltd Vs CCE, Pune-III-2015(37) STR 999 
Xerox India Ltd.- 2019 (20) GSTL 96 (Tri-Chan) 

>·In view of the settled case laws, they claim demand of service tax, interest and 
penalty is not imposable. 

4. Personal hearing in the matter. was held on 17.08.2022 through virtual mode. 
Shri R. Subramanya, Advocate, appeared on behalf of the appellant. He reiterated the 
submissions made in the appeal memorandum. He further stated that part of the 
demand is barred by limitation. 

5. I have carefully gone through the facts and circumstances of the case, the 
impugned order passed by the adjudicating authority, submissions made in the appeal 
memorandum as well as in the submissions made at the time of personal. The issue to 
be decided under the present appeal is whether the activities carried out by the 
appellant should be considered taxable under Works Contract Service or under 
Maintenance & Repair service? The period involved in the dispute is FY. 2013-14 to F.Y. 
2016-17(upto June, 2017). 

6. The adjudicating authority upheld the demand and liability of the appellant 
predominantly on the ground that the appellant could not produce any documentary 
evidence to establish that they were providing Works Contract service. It was further 
held that there was no transfer of property in goods involved in execution of the work 
hence, the service rendered by the appellant is rightly classifiable under Maintenance 
and Repair service. On the issue of demand being time barred, he held that the above 
facts were not disclosed by the appellant as the abatement claimed was not reflected in 
their ST-3 returns, hence suppression can be invoked. 

6.1 After the introduction of negative list, with effect from 1st July, 2012, the 
nomenclature based classification of service tax was done away with and 'service' was 
specifically defined under Section 65B (44) of the Finance Act, 1994, which read as: 

(44)service" means any activity carried out by a person for another for consideration, 
and includes a declared service, but shall not include  

(a) an activity which constitutes merely,  

() a transfer of title in goods or immovable property, by way of sale, 
gift or in any other manner; or 

(ti) such transfer, delivery or supply of any goods which is deemed to 
be a sale within the meaning of clause (29A) of article 366 of the 
Constitution; or 

(iii) a transaction in money or actionable claim; 

5 
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(b) a provision of service by an employee to the employer in the course of or in 
relation to his employment; 

(c) fees taken in any"Court or tribunal established under any law for the time 
being in force. 

6.2 Further, clause (55) of Section 658 defines 'Works Contract' as a contract 
wherein transfer of property in goods involved in the execution of such contract is 
leviable to tax as sale of goods and such contract is for the purpose of carrying out 
construction, erection, commissioning, installation, completion, fitting out, repair, 
maintenance, renovation, alteration of any moveable or immovable property or for 
carrying out any other similar activity or a part thereof, in relation to such property. 
Since the new definition of works contract, after 01.07.2012, includes the services related 
to movable properties also, but to fall under the said definition of works contract 
service, there should be transfer of property in. goods, which are involved in the 
execution of such contract and are leviable to tax as sale of goods. 

6.3 The appellant are claiming that the services rendered were in nature of works 
contract service as installation, commissioning of air conditions fall under 'original work' 
defined in Explanation 1 to Rule 2A. Therefore, in terms of sub-clause (c)(ii) (A) of clause 
2A of Service Tax (Determination of Value ) Rules, 2006, they paid 40% of the total 
amount charged for the works contract. They claim to have supplied material and 
equipments and components like piping, ducting, cabling, gas, rubber parts etc on 
which VAT was paid but since they have opted composition scheme, they cannot charge 
VAT hence they paid VAT @2% separately. Further, they claim that they also provided 
Annual Maintenance/Comprehensive Annual Maintenance contract wherein they 
replaced spare parts and used consumables on which VAT was paid. As the value of 
material used cannot be determined, they charged 70% of the total amount charged for 
such works contract in terms of clause (c)(ii)(B) of clause 2A of Service Tax 
(Determination of Value ) Rules, 2006. 

6.4 However, in support the above contention, the appellant could not produce copy 
of contracts or invoices evidencing transfer of goods to prove that repair and 
maintenance was in relation of such property, either before the audit team or before the 
adjudicating authority. Even in the present appeal, they failed to submit relevant 
invoices, contracts or any other relevant documents substantiating their above claim. 
The adjudicating authority classified the service under 'Maintenance & Repair service' 
holding that in the absence of any documentary evidence proving the nature of service 
as works contract or reflecting the abatement in their ST-3 return, such benefit cannot 
be extended to the appellant.· I find no reasons to interfere with the findings of the 
adjudicating authority because any composite contract, where both service and material 
value is involved, shall be covered under works contract service, only where the sale of 

goods is established. 

6.5 The appellant also claimed that they provided works contract service to various 
clients either directly or through M/s. Carrier Air Conditioning & Refrigeration Ltd and 
therefore would fall under Explanation-1 to Rule 2A of Service Tax (Determination of 
Value) Rules, 2006. As per Rule 2A of the Service Tax Rules (Determination of Value) 
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Rules, 2006, the service portion involved in the execution of original works· is 40% of the 
total works contract and the service portion involved in the execution of works contract 
other than original works is 70% of. the total works contract. Original Work for the 
purpose of above rule is defined as 

(a) "original works" means 
(i) all new constructions; 
(i) all types of additions and alterations to abandoned or damaged structures 

on land that are required to make them workable; 
· (iii) erection, commissioning or installation of plant, machinery or equipment 

Or structures, whether pre-fabricated or otherwise; 

Thus, in case of works contract entered into is for maintenance or repair or 
reconditioning or restoration or servicing of any goods, service tax shall be payable on 
seventy percent of the total amount charged for the works contract provided sale of 
goods involved in execution of such contract is established. 

6.6 The appellant has however, failed to produce any work contract agreement 
entered either with M/s. Carrier Air Conditioning & Refrigeration Ltd or with their client. 
They also failed to produce any purchase order or the invoices showing purchase of 
various parts subsequently sold in execution of works contract. In the absence of any of 
the above documentary evidences, their contention that the Works Contract service 
rendered was in the nature of original work, is not sustainable. Though the appellant 
claimed to have submitted certain documentary evidences alongwith their appeal 
memorandum but on going through the records, I find that none of these documents 
were actually produced to corroborate their claim. In fact photographs of certain sites 
and the goods used for installing the Air conditioners were produced, which in no way 
establish the nature of service to be Works Contract. Hence, I find that their contentions 
appears to be without any base and merits and therefore is legally unsustainable. 

7. The appellant have strongly relied on the decisions passed in the case of Xerox 
India Ltd.- 2019 (20) GSTL 96 (Tri-Chan) & UB Engineering Ltd Vs CCE, Pune-III-2015(37) 
STR 999. I have gone through the above decisions. I find that in the case of Xerox India 
Ltd, the demand for Maintenance and Repair services was for the period fr.om July, 2003 
to December, 2006 i.e. prior to negative list. M/s. Xerox was in the business of 
manufacture/import and sale of photocopiers, printers, scanners, fax machines, MFDs, 
etc., their parts and. accessories and were providing the service of maintenance of the 
said products sold by them and was required to replace the parts and accessories at the 
time of repair or maintenance. They were required to provide service to their clients. 
along with paper, envelopes and ink. M/s. Xerox was, therefore, availing standard 
abatement under Sales Tax/VAT provisions and paying Works Contract Tax on the 
balance portion towards materials involved in the execution of maintenance contracts. 
For the remaining part i.e. labour portion of FSMA and SSMA contracts, they were 
paying service tax under the category of Maintenance and Repair services. Hon'ble 
Tribunal, by relying on the decision of Hon'ble Apex Court judgment passed in the case 
of Wipro GE Medical Systems Limited- 2012 (28) ST.R J44 (S.C.), therefore, held that the 
activities undertaken by M/s. Xerox under various contracts for maintenance and repair 
were in the nature of works contract and are therefore liable to pay service tax only on 
Labour Portion. In the case of Wipro, the Appellate Tribunal in its impugned order had 
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held that spare parts used in the course of maintenance service under Annual 
Maintenance, Contract are to be considered as sold. Sale· tax was paid on materials 

' . 
representing 70% of value and Service Tax was not leviable simultaneously on such 
portion. Demand beyond 30% of total value of contract was held not sustainable. 

7.1 Similarly, in the case of UB Engineering Ltd also, the period of dispute was prior 
to negative list, therefore, the judgments relied upon by the appellant are not applicable 
in the present case as the facts are distinguishable as in the instant case the demand 
covers the period subsequent to negative list. It is also observed that all the above 
decisions involve period prior to negative list and were challenged before Apex Court. 
As the matter is sub-judice decisions of aforesaid case-laws cannot be made applicable 
to the present case considering the fact that the period involved in the present appeal is 
post introduction of negative list. 

8. Before the introduction of negative list, only contracts relating to immovable 
property were considered as works contract but in the negative list regime, contracts 

. I 

relating to both immovable and movable property will be covered under works contract 
provided the contract involves transfer of property in goods in execution of such 
contract, leviable to sales tax//AT and the contract must be for the purpose of carrying 
out construction, erection, commissioning, installation, completion, fitting out, repair, 
maintenance, renovation, alteration of any moveable or immovable property or for 
carrying out any other similar activity or a part thereof in relation to such· property. As 
the appellant could not produce any documents evidencing the fulfillment of above 
conditions, I find that the services rendered by them is in the nature of 'Repair and 
Maintenance service' which is covered within the ambit of the definition of service, 

} 

defined under clause (44) of Section 65B and not under Works Contract service as 
transfer of property in goods in execution of such contract not established. I, therefore, 
hold that the appellant are not eligible for any abatement and are required to discharge • service tax on the gross amount charged. 

9. Further, the argument of demand being time barred is also not maintainable. In 
the ST-3 return, the assessee' is required to disclose the total value of service which 
includes the exemption/abated value of services and also the exempted/abated value of 
services before computing the. service tax. The demand in the instant case was raised 
based on reconciliation of income shown in ST-3 return vis-a-vis the income shown in . . 
their financial records. Non-disclosure of income in the ST-3 returns or non-disclosure of 
exemption/abatement and merely reflecting the net amount of tax also results in 
suppression. The appellant is registered both under Works Contract Service as well as 
under Maintenance & Repair· Service but no declaration of 40% or 70% abatement was 
made in their ST-3 return. Wrong· classification of service came to the notice of the 
department only during audit, where income of Rs.1,14,57,968/- was found not reflected 
in their ST-3 returns. I, therefore, do not find merit in the above contention and hold 
the same as untenable. The onus to disclose full and correct information about the value 
of taxable services lies with the service provider. The assessee pays the tax on self 
assessment basis and files the ST-3 returns, which is a report of transactions and a basic 
document, hence they are duty bound to disclose all and correct information in the ST-3 
returns. Non disclosure of fuli and correct information in returns would amount to 
suppression of facts. Non-payment of tax, by classifying the service under wrong head 
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. . 

and thereby claiming ineligible abatement clearly establishes the conscious · and 
deliberate intention to evade the payment of service tax. I, therefore, find that all these 
ingredients are sufficient to invoke the extended period of limitation provided under 
proviso to Section 73(1) of the F.A, 1994. 

10. Further, I find that the penalty imposed on the appellant under Section 78 of the 
Finance Act, 1994, is also justifiable as it provides for penalty for suppressing the value 
of taxable services. The crucial words in Section 78(1) of the Finance Act, 1994, are 'by 
reason of fraud or collusion' or 'willful misstatement' or· 'suppression of facts' should be 
read in conjunction with 'the intent to evade payment of service tax'. Hon'ble Supreme 
Court in case of Union of India v/s Dharamendra Textile Processors reported in [2008 

· (231) E.L.T. 3 (S.C)], considered such provision and came to the conclusion that the 
section provides for a mandatory penalty and leaves no scope of discretion for imposing 
lesser penalty. As the demand was raised based on the audit objection and it is the 
responsibility of the appellant to correctly assess and discharge their tax liability. The 
suppression of taxable value, non-payment and short payment of tax, clearly show that 
they were aware of their tax liability but chose not to discharge it correctly instead tried 
to mislead the department by wrongly classifying the repair and maintenance service 
under works contract service so as to avail ineligible abatement, which undoubtedly 
bring out the willful mis-statement and fraud with an intent to evade payment of service 
tax. If any of the ingredients of proviso to Section 73(1) of the Finance Act, 1994 are 
established the person liable to pay duty would also be liable to pay a pe.nalty equal to 
the tax so determined. 

11. When the demand sustains there is no escape from interest, hence, the same is 
therefore also recoverable under Section 75 of the F.A,, 1994. Appellant by failing to pay 
service tax on the taxable service are liable to pay the tax alongwith applicable rate of 
interest. 

12. In view of the above discussions and findings, I uphold the service tax demand of 
Rs.14,76,392/- alongwith interest and penalty imposed under Section 78(1) in the 
impugned order. Accordingly, the appeal filed by the appellant is rejected. 

srfttaaf a1a esf fit ss srfter at ftsert au+a ala d fat oiai ? 
The appeal filed by the appellant stands disposed off in above terms. 

Date: 9.2022 

": e 
(Rekha A. Nair) 
Superintendent (Appeals) 
CGST, Ahmedabad 

By RPAD/SPEED POST 
To, 
M/s. Yogi Aircon Pvt. Ltd., 
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39, Stadium House, Stadium Panch Rasta, 
Navrangpura, 
Ahmedabad-380009 

The Deputy Commissioner 
CGST, Division-VII, 
Ahmedabad North, 
Ahmedabad. 

Respondent 

Copy to: .. 
1. The Chief Commissioner, Central GST, Ahmedabad Zone. 
\2 The Commissioner, CGST, Ahmedabad North. . 

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North. 
(For uploading the OIA) 
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