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The The Assistant Commissioner, CGST, Division-V, Ahmedabad North 
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, 
as the one may be against such order, to the appropriate authority in the following way : 

~ ~ qj"T ~e=fllf 3~ 
Revision application to Government of India : 

() @flu uur&-t peas arf@flit, 1994 a) snit add ·fl&t dig g moil ads art if qalad 
'elm cp[ \)Lf-'cffxT cB' i;(~Ff ~ ~ 3i'fl·rfc'r :fT~Je=JUJ 3ff~XcT-'f 31'1:fl;, x-TfcTcr, 1m~T x-T«:Blx, fclm 
~1~. x~ fc11,Fr, ~cir +i~1~. 'cl']cr;, ~ ·rrcn mrc:- TIJ"lf, rr{ Fc:C"'cft : 110001 q;) q,")' IJfr-;\1 
nfeI 
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision 
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, 
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the 
following case, governed by first proviso to sub-section (1)' of Section-35 ibid: 

(ii) uf? et ) gif- a) pr&} if opt ft gif qj) a) fsf ·rvgrrt tr art pie@il 

ut ff rsrm ) q? rugryg if mqret el ore gg pf ij, ur fsf qvgrmnt qvere +f qr? 
as ff) amen) if it fsf) vgrmt if &) met uS) ufur as d)ii g& el i 

In case of any loss of goods where the loss occur in transit from a .factory to a 
ouse or to another factory or from one warehouse to another during the course of 
ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse. 
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(c) 

() 

(2) 

In case of rebate of duty of excise on goods exported to any country or territory 
outside India of on excisable material used in the manufacture of the goods 
hich are exported to any country or territory outside India. 

~ <!TT 'l_f[c!Trl fu,7;( ftl-;iT ~m<'I cl> offiTT (~TC1 "IT[ itcl'l c!il) f.l"ll@ fcl-,,n TfUl llIB -gr I 

1n case of goods exported outside India export to Nepal or Bhutan, without 
ayment of duty. 

1 ueuret a$) Bure-t pea «a quart s fBrg oil suer asfge tu cs) g site ye} anger oil gr 
y gi frap as qaifa smgaa, srfret ads git if@a at mu ug ar are if faa aifefuni (i.2) 1998 
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redit of any duty allowed to be utilized towards payment of excise duty on final 
roducts under the provisions of this Act or the Rules made there under and such 
rder is passed by the Commissioner (Appeals) on or after, the date appointed 
nder Sec.109 of the Finance (No.2) Act, 1998. 

4f)u uurgt regs (srfre) furaeft, zoo fr 9 as aid+fa fafifde q1 iait gg--a if e' 
faeif ii, fa sir@gr t f arr&er ft fe-ifs t fl-1 u «a flat jet--arr@ur vi ard)et set «l 
1-Gl ,rfu<lr er; x-1121" 1.11'm'r :.iirilc;., fch<H "CiTRT 'clT~ I ~1ct x'ff2l mffi. ~ cfiT ~it er; 3fil!TT! t!Rf 
s-g if fpuff@a ) 'gait rqa d; er &1or-s nre-t a$ f f) if) uifeg 

he above application shall be made in duplicate in Form No. EA-8 as specified 
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the 
elate on which the order sought to be appealed against is communicated and 
hall be accompanied by two copies each of the OIO and Order-In-Appeal. It 
hould also be accompanied by a copy of TR-6 Challan evidencing payment of 
rescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major 

Head of Account. 
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he revision application shall be accompanied by a fee of Rs.200/- where the 
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 
involved is more than Rupees One Lac. 

(1) 

, cr;--.,f\1:1 "11:'li<'R ~ "C(ci x'\crriITT 3141~ ~R'J<!ix1ll cfi J:lfu 3J-qrc;j: 
to Custom, Excise, & Service Tax Appellate Tribunal. 

• T ~ ~ :.i!R'lf:1<r,, 1944 cbl 'cf!"'<[ 35-ol\ / 35-~ cfi 3@1TT!:- 

U nder Section 35B/ 35E of CEA, 1944 an appeal lies to : 

. ~furn i:r!T<BC:- 2 ( 1) ct> 11 <IBIC! 31'.PfR cF 3@lcff ~ Jllfu;r, 31~ cF Tfflfil TJ ,\Tr.rJ ~. 
alt unre-+ grea vi larat arff&flu +urenfrawvvr (fRrde) a qfger] )-flu d)feai, 
rgTJC:nf!G 1l2nd -mffi, islgRld1 'l-fcR ,mf ,frR°t.fBlTR,d-1('.;RQlisllQ -380004 

(a) the west regional bench of Customs, Excise & Service Tax Appellate Tribunal 
STAT) at 2° floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. 

e of appeals other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 
as prescribed under Rule 6 cf Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a· fee of 
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand 
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form 
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate - · 
public sector bank of the place where the bench of any nominate public sector 

E bank of the place where the bench of the Tribunal is situated. 

(3) uf gw an@st if awg er an@it a under slat 3 at cla ea oiler as ferg 'r at +jrai 
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tf2:f~.Q,Tfc, 3Nlc.f\<-T ~l<ll~f cITT ~ 3TqTc,l 7.lf ,~ fficl~ cITT 1:_rq, 3Jr4"G'l fu;{J1 \il@T g' I 

In case of the order. covers a number of order-in-Original, fee for each 0.1.0. 
should be paid in the aforesaid manner notwithstanding the fact that the one 
appeal to the Appellant Tribunal or the one application to the Central Govt. As 
the case may be, is filled· to avoid scriptoria work if excising Rs. 1 lacs fee of 
Rs. 100/- for each. 

(4) ~ ~ 3lft'.rf.r(ll! 1970 7.l2:IT WIT~ ~ 3~-1 * 3IB'lfe1 frwrrfur fu;~ 3f:P!R \lcffi 
3nae-t get ant uenf@euft fvfu+ fail a; anidsr if t ala» a$) va ufe 4¢ a.s.so ) 
a1 urelei ea feae er slit nfRg ] 
One copy of application or 0.1.0. as the case may be, and the order of the 
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed 
under scheduled-I item of the court fee Act, 1975 as amended. 

(5) gt aitt iifera mieil as) friaivr a) are? f@rif a) sire +f &ant araff fwit ontu 3 oil 
x:\r:lT ~- ~ ~r ~ t;;cf ~icfT~ :11.t.\rc.f\tf ~Tlfl~~ur (<f>mrfclfu') f.r<FT, 1982 •l 
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II 

Attention in invited to the rules covering these and other related matter 
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure) 
Rules, 1982. " 

(7) xfriTT ~Fl. ~ mC!lG"I ~~ ~c/ flcflcf>x 3lc.T!'Rlll ~r<n~ur {f!ltc!c}, ~ ~le, 3Ji:f\c;rf * 
,r~· it cficfar 1=!trr (Demand) vd ds (Penalty) q,f 10% wf \in=TT c:f>BT ~ i I~ 
~ wf WJT 10 ~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & 
Section 86 of the Finance Act, 1994) 

Wtr~~'3llx~cITT~ '3@T@, ~fim'~rrrr "c!TTTaT<fl 1=!T11"(Duty Demanded) - 
(i) (Section)~ 11D ~ ~ !rftllffi! ~I; 
(ii) ferr aa al-iae bf@ge al) uf®; 
(iii) ~ M& WllTT ~ !rftfli 6 ~ ~ ~'[f ,xffer. 

¢ ~ ll<f 'GfllT •~ 3flfrn• ir ~ 1I<f 'GfllT ~ WAT ir, ~• cITmIB m ~ ~ 1I<f ~ 'iiA'T 
~TT<TTl. . 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty 
confirmed by the Appellate Commissioner would have to be pre-deposited, 
provided that the pre-deposit amount shali not exceed Rs.10 Crores. It may be 
noted. that the pre-deposit is a mandatory condition for filing appeal before 
CESTA T. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 
of the Finance Act, 1994) 
Under Central Excise and Service Tax. "Duty demanded" shall include: 

(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken: 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. 

---. -.. ~~it;-~ 3flfrn ~ it;- Wl&r ~ ~ Jf~ ~m ~~mm lTTlT ~ ~ ~ ,·!\," "a o% 4arr u¢ site ors'f at avs faaif&a sl aa cvs d 10% gar-+ 4e al on ref) BI sy z ~ .:•' c.,,,. ~ ' . ' 
1:r· f •Q~i.} \ 1 In view of above, an appeal against this order shall lie before the Tribunal on ~ ! a ~~ nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or 
~"o ..:. e~J y, where penalty alone is in dispute." 
'1>"""· -., o"")/Y . 
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"F.No.GAPPL/COM/STP/2511/Appeal 

ORDER IN APPEAL 
The present appeal has been filed by M/s. Maruti Construction Co.,, 2, Adinath 

Co plex, Nr. Kalikund, Maflipur, Dholka, Ahmedabad-387810 (hereinafter referred to as 
"the[appellant") against Order-in--Original No. 11/AC/Dem/2021-2022 dated 30.07.2021 
(her+inafter referred to as "the impugned order") passed by the Assistant Commissioner, 
Cen al GST and Central Excise, Division-V, Ahmedabad North (hereinafter referred to as 
the ""idjudicating authority"). 

2. The facts of the case, in brief, are that based on the CERA Audit Inspection report, 
an inquiry was initiated by the department against the appellant. On scrutiny of financial 
records and the documents provided by the appellant, it was noticed that the appellant 
were engaged in construction of road, compound wall work etc, covered under Work 
Cont act Service and were also incurring transport expenses. However, during the F.Y. 
2011. 12 to FY. 2014-15, they had not discharged their service tax liability on works 
cont ct service rendered and on GTA service, as recipient of service. As they were not . - 
regis ered with the department, they took service tax registration on 29.06.201.5 after 
initia ion of the investigation. 

2.1 A Show Cause Notice (SCN) No.SD-04/SCN- l 7/Maruti/2016-17 dated 06.10.2016 
was, :therefore, issued proposing service tax demand of Rs.20,60,898/- under Works 
Cont ct Service and demand of Rs.6,18,808/- under. GTA service, u/s 73(1) of the 
F.A.,l 94 alongwith interest u/s 75. Penalties u/s 77fl)(a) for failure to obtain registration, 
penal y u/s 77(l)(c)(ii) for failure to produce documents called by Superintendent, Service 
Tax; nalty u/s 77(l)(c)(iii) for failure to honour the summons; penalty u/s 77(2) for non 

f returns and failure to self assess the taxable value and tax liability and Penalty 
u/s for non-payment of service tax were also proposed. 

2.2 The said SCN was adjudicated vide the OJO No. SD-04/29/AC/2016-17 dated 
27.03. 017, wherein the service tax demand alongwith interest was confirmed. Penalties 
proposed in the SCN were also imposed. Aggrieved by the said OIO, the appellant went 
in apj leal and the Commissioner (Appeal), Central GST, Ahmedabad vide OIA No.AHM 
EXCUS-002-APP-235-17-18 dated 22.12.2017, remanded the matter to the adjudicating 
autho ity to examine the case afresh and pass a speaking order. 

2.3 In the remand proceedings, the adjudicating authority vide impugned order 
confir ed the recovery of, service tax demand alongwith interest. He also imposed 
penalt of Rs.10,000/- u/s 77 and penalty of Rs.26,79,706/- u/s 78 of the F.A, 1994. 

2.4 ggrieved by the impugned order, the appellant preferred the present appeal 
contes ing the demand, principally on following grounds:- .•. 

para-12 of the OJA, the then Commissioner (A) had already held that trading of 
ads is exempted. Hence, goods supplied to M/s. Akshar Arcade are not taxable 
t the adjudicating authority travelled beyond the remand order by re 

icating the issue and passing a fresh order. 
eel order passed without giving personal hearing either through virtual or 

I mode hence passed in violation of natural justice. They relied on catena of 
ns in support of their claim. 
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> M/s. Natraj Construction Co. (Govt, registered contractor Class AA) was entrusted 
road work by Panchayat R&B Division, Ahmedabad, of which certain portion of road 
work was entrusted to appellant as a sub-contractor. Hence, the services are 
exempted vide Entry at Sr. No. 13 of Notification No.25/2012-ST dated 20.06.2012. 
Further for Works Contract service, if held taxable then, only 40% of the gross 
receipt is taxable as the activity carried out falls under the purview of original work 
defined in Explanation 1 of Rule 2A of the Service Tax (Determination of Value) 
Rules, 2006. 

► The .construction of compound wall and drainage work for individual bungalows 
was carried out by the appellant are exempted vide entry at Sr. No. 14(b) of 
Notification No.25/2012-ST dated 20.06.2012. 

► They are not liable to pay tax under RCM on GTA service as they have not received 
any consignment note from GTA as the expenses were less than Rs.1500/-. These 
expenses also include transport of goods by Tractor and Rickshaw and cost of 
material purchased. Thus, they are exempted vide entry at Sr. ·No. 21(b) of 
Notification No.25/2012-ST dated 20.06.2012. They relied on following decisions:- 

OIA No. AHM-SVTAX-000-APP-352-1-14 dated 19.02.2014 passed by 
Commissioner(Appeals-IV) in the case of Surya Construction; 
South Eastern Coalfields Ltd-2016-TIOL-2773-CESTAT-Del 
Lakshminarayana Mining Co.-2019(7) TM! 917 

The entire issue is revenue neutral as the service tax liability held to be payable 
would be claimed as Cenvat credit. 

> As the taxable turnover is below Rs.SO Lakhs hence, tax liability does not arise hence 
computation of tax adopted by the adjudicating authority is incorrect. They claim 
they are also eligible for adhoc exemption available under Notification No.06/2005 
ST dated 01.03.2005, Notification No.04/2007-ST dated 01.03.2007 & No.08/2008- 
ST dated 01.03.2008, granting value based exemption. Further, they also claimed 
cum tax benefit. 

► SCN is time barred as no malafide intention established to invoke provisions of 

Section 73(1). 
,► Penalty u/s 77 not imposable as they were not required to take registration or file 

the return. As there is no suppression of fact, penalty u/s 78 is also not imposable. 
By invoking Section 80, no such penalty is imposable. 

3. Personal hearing in the matter was held on 01.09.2022 in virtual mode. Shri Bishan 
R. Shah, Chartered Accountant, appeared on behalf of the appellant. He reiterated the 
submissions made in appeal memorandum. He contended that the impugned order was 
passed in violation of the principles of natural justice as they were not heard during the. 
COVID times. He further stated that he would be providing a copy of CESTAT decision 
passed in the case of Ganesh Traders wherein it was held that exemption is available for 
society roads. He also stated that they were 11ot liable to make payment under RCM in 
respect of GTA service as the vehicle owners were not Goods Transport Agency and had 
not issued any consignment notes. He further stated that he would be submitting 
additional written submissions. 

In the additional written submission, the appellant reiterated 
in the appeal memorandum and relied on following case laws: 

their contentions 

5 



► Shree Ganesh Traders Vs CCE, Udaipur-2022(5) TMI 749-CESTAT New Delhi 

► Jet Airways (I) Ltd. Versus Commissioner of Service Tax Mumbai- 201.6 (8) TM! 989 

-CESTAT Mumbai 
► Ludhiana Builders Versus Commissioner of C. Ex. And S.T., Ludhiana-2019 (10) TM! 

U27 - CESTAT CHANDIGARH 
► Rathi Steel & Power Ltd. Versus Commissioner of CGST & Excise, Bhubaneswar 

and Rourkela - 2022 (7) TM! 824 - CESTAT Kolkata, · 

4. 

F.No.GAPPL/COM/STP/2511/Appeal 

I have carefully gone through the case records, the impugned order, written 

subm ssions made in the appeal memorandum, the additional submissions made via e 

mail dated 03.09.2022 as well as the submissions made during personal hearing by the 

appellant and also the OIA No.AHM-EXCUS-002-APP-235-17-18 dated 22.12.2017 

passe by the Commissioner(Appeal), Central GST, Ahmedabad. The issue to be decided 

in th present appeal is as to whether the impugned order passed by the adjudicating 

autho ity was in consonance with the directions issued by the Commissioner(A) vide OJA 

No.A)HM-EXCUS-002-APP-235-17-18 dated 22.12.2017? The demand pertains to the 

perio FY. 2011-12 to F.Y. 2014-15. 

5. Before going into the merits of the case, I will first examine whether the impugned 

order! vas passed in violation of the principles of natural justice. On going through the 

impu ned order, it is observed that the adjudicating authority had granted personal 

heari g on 24.11.2020, 04.03.2021, 22.07.2021 & 23.07.2021. I find that the remand order 

was R ssed by the Commissioner (A), Ahmedabad on 22.12.2017, wherein the appellant 
was irected to provide relevant documents in support of their contention to the 

adjud ating authority within 30 days of receipt of the OIA. However, they failed to 
subm any written submission or documents before the adjudicating authority. Though 

suffici nt P.H. dates were granted to the appellant, they did not attend the same nor did 
they ibmit any letter far adjournment. I find that repeated failure on the part of the 
appell int to avail the opportunity for hearing forfeits their entire claim to plead violation 

of na, ral justice. Natural justice is a maxim meant to facilitate the smooth conduct of 
justic The flexibility inbuilt in the doctrine is not meant to be twisted and subverted to 

sabot ge the judicial process itself. I find that the appellant was directed to produce 

relevant documents, before adjudicating authority. They did not submit any written 
sub mi sion. Hence, I find that the above circumstances do not warrant to be qualified as 
a den I of natural justice. On the contrary, the appellant appears to have successfully 
derail d the judicial process by their tacit non-cooperation and would like to use the 
cloak f denial of natural justice to cover up their wilful defaults. Natural justice is not a 

cloak o conceal self inflicted injuries. It is a noble doctrine meant to illuminate the path 
of jus ce. Hence, I hold that there has been absolutely no violation of natural justice. I am 

supported by the judgment of the Hon'ble Tribunal in RK. Mill Board (P) Ltd. v. 

Comr issioner- 2001 (135) E.LT 1296 (Tri- Del). 

5.1 Coming to the issues on merits, it is observed that the then Commissioner (A), 
Ahme abad vide OIA No.AHM-EXCUS-002-APP-235-17-18 dated 22.12.2017, remanded 

pertaining to demand under Works Contract and GT/A services to the original 
g authority to· re-examine the case afresh and pass a speaking order, after 

pecific findings as to why: 
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a) The demand under Works Contract Service would classify under 'Maintenance or 
Repair or Reconditioning or Restoration or Servicing of any goods' and not under 
'Original Works' and why the benefit of exemption granted under Notification 
No.25/2012-ST dated 20.06.2012, was not available to the appellant? It. was also 
directed to grant cum tax benefit to the appellant while deciding the actual tax 
liability. 

b) In respect of demand under GTA service, the Commissioner (A) held that the plea 
of the appellant regarding non-receipt of consignment note is not acceptable in 
terms of Board's letter F.No.:166/02/2005-CX-4 dated 30.01.2006, wherein it is 
clarified that in terms of Rule 4B of the Service Tax Rules, any GTA who provide 
service in relation to transport of goods by road in a goods carriage has been 
mandated to issue consignment note. The appellant was, therefore, directed to 
produce evidence to prove that they are not specified person in terms of 
Notification No.30/2012-ST. 

c) On the third issue of trading of goods, it was held that in some cases the appellant 
is engaged in trading of goods as they have charged VAT from their customers. 
As 'trading of goods' is enlisted in negative list, value.of such goods needs to be 
deducted and only service element shall be taxed. This aspect needs to be verified 
by the adjudicating authority and to decide the tax liability accordingly. 

6. To examine whether these directions were followed in the remand proceedings, I 
will take up the issue-wise findings recorded by the adjudicating authority. 

6.1 On the demand under Works Contract 'service, the adjudicating authority held 
that the appellant could not produce any documents to substantiate that the 
construction service provided by them were specified in Board's Circular No.110/4/2009- 
ST dated 23.02.2009 or the service related to road building was provided for use of 
general public specified under Sr.No.13 of Notification No.25/2012-ST dated 20.06.2012. 
He has denied exemption granted under Sr. No. 14(b) of said notification on the 
argument that the construction of compound wall was for a residential complex project 
of a developer and not for a single residential unit. Cum tax benefit was also denied to 
the appellant on the grounds that there is no dispute on the taxability of the service and 
the appellant were neither registered nor were paying service tax. 

6.2 It is noticed that the appellant before the original adjudicating authority were 
claiming exemption provided under Sr.no.13 & 14 of Notification No.25/2012-ST dated 
20.06.2012. Relevant text of said notification is reproduced below: 

13. Services provided by way of construction, erection, commissioning, 
installation, completion, fitting out, repair, maintenance, renovation, or 

· alteration of, 
(a) 

(b) 

a road, bridge, tunnel, or terminal for road transportation for use Dy 
general public; . 
a civil structure or any other original works pertaining to a scheme under 
Jawaharlal Nehru National Urban Renewal Mission or Rajiv Awaas Yojana; 
a building owned by an entity registered under section 12AA of the 
Income tax Act, 196143 of 1961) and meant predominantly for religious 
use by general public; 
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d) a pollution' control or effluent treatment plant, except located as a part 
of a factory; or a structure meant for funeral, burial or cremation of 
deceased; 

14 Services by way of construction, erection, commissioning, or installation of 

oril \inal works pertaining to, 
a) 

b) 

c) 

an airport, port or railways, including monorail or metro; 
a single residential unit otherwise than as a part of a residential complex; 
/ow-cost houses up to a carpet area of 60 square metres per house in a 
housing project approved by competent authority empowered under the 
'Scheme of Affordable Housing in Partnership' framed by the Ministry of 
Housing and Urban Poverty Alleviation, Government of India; 

d) post-harvest storage infrastructure for agricultural produce including a 
cold storages for such purposes; or 

e) mechanised food·grain handling system, machinery or equipment for 
units processing agricultural produce as food stuff excluding alcoholic 
beverages; 

6.3 It is observed that the original adjudicating authority at para 16.1 of the OIO dated 
27.03 017 had listed the nature of construction work carried out by the appellant, 
wher in, the work carried out for the main contractor M/s Natraj Construction Co. was 
classi ed as government work. It is for this reason that the Commissioner (A) held that 
such ctivity would fall under the aforesaid notification, as the work was entrusted by 
Pane yat R & B, Division, Ahmedabad. However, the present adjudicating authority in 
the i pugned order failed to examine this aspect and brushed aside the issue merely on 
the g ounds of non-submission of the documents. Moreover, sub-contractor providing 
servic s by way of works contract to another contractor, providing works· contract 
servic s are exempted in terms of Sr. no.29 of said notification. The adjudicating authority 
while deciding the remand matter ignored these facts. He also failed to record any 
findin as to why the activities carried out by the appellant would not fall under 'Original 
Work and instead were covered under 'maintenance or repair or reconditioning or 
restor tion or servicing of any goods'. Thus, I find that the specific directions issued by 
the C mmissioner (A) were not examined while deciding the issue in the remand 

proceedings. 

6.4 Further, I find that the adjudicating authority also denied cum tax benefit to the 
appellant on flimsy grounds. It is observed that Hon'ble Tribunal in the case of 
Com issioner v. ·Advantage Media Consultant [2008 (10) S. T.R. 449 (Tri.-Kol.)] 
uphel the remand order of Commissioner (Appeals) where cum-tax benefit was directed 
to be iven wherein the party was rendering Advertising Agency service and Service tax 
was n t collected for services rendered to government agencies. It was held that service 
tax be ng an indirect tax, was borne by consumer of goods/services and the same was 
callee d by assessee and remitted to government and total receipts for rendering 
servic s should be treated as inclusive of Service tax due to be paid by ultimate customer 
unless Service tax was paid separately by customer. The Tribunal had noted that cum-tax 

Yalu€ as been incorporated in Section 67 of Finance Act, 1991 vide amendments made 
ently. This decision has been maintained by the Apex Court as reported in 2009 

J49 (S.C.). Further, the issue was also settled by the Apex Court in the case of 
og Ltd. - 2002 (141) E.L.T. 3 (S.C.) wherein it was held that the sale price 
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which is charged is deemed to be the value for the purpose of levy of excise duty, but 
the element of excise duty, sales tax or other taxes which are included in the wholesale 
price are to be excluded in arriving at the assessable value. That means, that the cum 
duty price when charged, then in arriving at the excisable value, the element of duty 
which is payable has to be excluded. Since there is nothing on record to show that after 
the demand was raised by the Department, the appellant has collected the service tax 
from their customers, therefore the amount which they have collected need to be taken 
as cum-tax value and correspondingly the amount of service tax needs to be re 
computed. There are endless quasi judicial and judicial decisions on this issue and hence, 
I find that this benefit is required to be extended to the appellants and service tax 
demand needs to be re-worked out accordingly 

7. In respect of demand under GTA service, the Commissioner (A) has directed the 
appellant to produce documentary evidence to prove that they are not specified person 
in terms of Notification No.30/2012-ST. The appellant nevertheless failed to produce any' 
documents in support of their above claim and therefore the adjudicating authority 
confirmed the demand. The benefit of exemption claimed under Notification 
No.25/2012-ST dated 20.06.2012, in terms of Sr.No. 21(b) also was not extended to the 

. ~ 
appellant as no documentary evidence was produced. Relevant text of Notification No. 
25/2012-ST dated 20.06.2012 is reproduced below: 

21. Services provided by a goods transport agency by way of transportation 
of- 
(a) fruits, vegetables, eggs, milk, food grains or pulses in a goods carriage; 
(b) goods where gross amount charged for the transportation of goods on a 

consignment transported in a single goods carriage does not exceed one 
thousand five hundred rupees; or 

(c) goods, where gross amount charged for transportation of all such goods 
for a single consignee in the goods carriage does not exceed rupees seven 
hundred fifty; 

7.1 The appellant contended that they have not received any consignment notes in 
respect of the GTA service availed. However, such plea I find, was not entertained by the 
Commissioner (A), Ahmedabad and the appellant was directed to submit. relevant 
documents/consignments notes to substantiate their claim seeking exemption under 
above notification. The appellant however fail-ed to produce the same before the 
adjudicating authority, hence, the exemption was denied. As the directions of the 
Commissioner (A) were not followed, I, therefore, find no reasons to interfere with the 
findings of the adjudicating authority. 

7.2 The appellant have relied on the decision of Hon'ble Tribunal passed in the case of 
South Eastern Coalfields .Ltd-2016-TIOL-2773-CESTAT-Del, wherein it was held that 
"where admittedly no consignment notes were issued by the 24 transporters for 
transportation of the appellant's coal, the Goods Transport Agency service cannot be 
held to have been rendered That being the position the appellant is not liable to tax''. I 
· that this decision was set aside and the matter was remanded to the Tribunal for a 

decision in accordance with law. Similarly, the decision passed in the case of 
minarayana Mining Co- 2019 (27) G.S.T.L. 745 (Tri. - Bang.) and relied by the 
ant is.also not applicable to the present case where the facts are distinguishable. In 
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the c se Lakshminarayana Mining there was no agency function involved, the goods were 
load d on vehicles hired by assessee hence no third party involvement was there hence, 
it wa held that the activity performed for the appellant by transporters falls outside the 
ambi of Section 65(105)(zzp) of Finance Act, 1994 and not taxable. However, in the 
pres t appeal, it is contended "that no consignment note was issued to them and some 
of th goods transported were by tractor or rickshaw, on which no service tax liability 
arise . I find that any Goods Transport Agency who provide service in relation to 
transport of goods by road in a goods carriage is mandated to issue consignment note 
as sti ulated under Rule.4B of the Service Tax Rules, 1994, therefore the argument that 
no c nsignment note was issued is a vague argument. Further, the argument that some 
good were not transported in carriage other than goods carriage is also not supported 
by a documentary evidence. 

Further, the appellant also placed reliance on the decision passed in the case of 
Jet rways (I) Ltd. - 2016 (8) TMI 989 - CESTAT Mumbai. I find that in the said case, 

pellant had not contested the leviability of service tax on GT A. In fact they had 
ged the orders of the Commissioner (Appeals) demanding tax for the extended 

periov. As both sides agreed that the Appellant was otherwise liable to pay tax under 
RCM, therefore, Hon'ble CESTAT did not indulge into this aspect while disposing the 
appe Is and upheld both the appeals on the ground of limitation. Similar view was taken 
in th case of Rathi Steel & Power Ltd. - 2022 (7) TMI 824 - CESTAT Kolkata also. 
Hence, the above decision cannot be applied to the present case as the appellant is 
conte ting the leviability of service tax on GTA. Moreover,_there are various decisions of 
Tri bu al [ Commissioner v. Reliance Industries Ltd. - 2017 (51) S. T.R. J187 (S.C) ; 
Max ech Oil Gas Service. Pvt. Ltd. v. Commissioner - 2017 (52) S. T.R. 1258 (S.C.)J 
wher in it was held that where a credit of Service Tax paid is available to assessee, 
inten on to evade duty cannot be attributed because entire exercise is revenue neutral 
and Ince extended period of limitation not invocable. But, I find that these decisions 
were challenged by the department and are pending before Apex Court. Matter being 
sub-jr [dice, ratio of these decisions cannot be made applicable. 

7.2.2 Further, Hon'ble CESTAT Principal Bench New Delhi, in the case of Dharampal 
Prem hand Ltd- 2011 (265) E.L.T. 81 (Tri. - Del.), held that "7.5 In none of the above 
judgrents, Hon'ble Supreme Court has laid down a general principle that in a revenue 
neutral situation an assessee is not required to pay the duty. Dismissing Department's SLP on 
the gr und that cha,ging duty on an intermediate product whose Cenvat credit is available to the 
assess e, is revenue neutral, does not amount to laying down a general principle in this regard. 
There is no such provision in the Central Excise Act that in respect of goods cleared for captive 
consu ption when the Cenvat credit of duty paid on such goods is available, no duty is required 
to be aid in such cases We also find that since in this case, the NCCD had not been paid 
at the time of clearance of goods for captive consumption-and on account of non-payment 
of Ni D, in addition to the NCCD, the interest 011 the same under Section llAB is also 
chargeable and in the event of payment of NCCD, the Cenvat credit would be available 
only a the NCCD paid, not bf the interest on the NCCD under Section llAB, this cannot be 
said t¢ be a revenue neutral situation." If the argument of revenue neutrality is accepted 

issible defense in the present case, entire scheme of payment of taxes on reverse 
basis will become meaningless and no asseesee liable to pay service tax would be 

ay service tax in respect of services received by them, for the reason that the 
ill be available as credit to them. I, therefore, find that the contention of 
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revenue neutrality is not tenable merely because the credit is subsequently admissible to 
the appellant. Therefore, I find that the demand confirmed by the adjudicating authority 
sustains on merits. 

7.3 When the demand sustains there is no escape from interest, the same is therefore 
recoverable with applicable rate of interest. 

7.4 I find that in the instant case, the appellant have not obtained registration under 
GTA as per provisions of Section 69; have not paid applicable service tax and have not 
filed due returns for the period F.Y. 2011-12 to F.Y. 2014-15. They also failed to produce 
documents as called by Superintendent. I, therefore, find that penalty u/s 77(1)a), (c) 

and 77(2) imposed upon the appellant is legally sustainable. 

II 

7.5 Further, the contention of the appellant that penalty under Section 78 is not 
imposable as mala fide intention not established, is also not tenable. I find that Section 
78 of the Finance Act, 1994, provides penalty for suppressing the value of taxable 
services. The crucial words in Section 78(1) of the Finance Act, 1994 are 'by reason of 
fraud or collusion' or 'willful misstatement' or 'suppression of facts' should be read in 
conjunction with 'the intent to evade payment of service tax'. I find that the demand was 
raised on inquiry conducted based on the CERA Audit noticed during scrutiny of records 
by audit. It is the responsibility of the appellant to correctly assess their tax liability and 
pay the taxes. The appellant by taking a plea that such expenses are purchase expenses 
and include cost of materials and expenses of shifting the material from one place to 
another, tried to avail ineligible exclusion as recipient of GTA service on which they were 
liable to discharge their tax liability, which they failed to discharge. Therefore, it is 

.. apparent that though being aware, they choose not to discharge their tax liability 
properly which undoubtedly brings out the willful intent to evade payment of service tax, 
hence I find that the penalty imposed under Section 78, sustains. 

8. On the third issue regarding trading of goods, the original adjudicating authority 
held that as per the relevant documents and ledgers relied in the SCN and as per the 
written submissions dated 10.01.2017 & 23.02.2017 and the invoices submitted, it is not 
just supply of materials but includes supply of services in respect of Works Contract 
service rendered by the appellant. The Commissioner (A), however, observed that in 
some cases, the appellant supplying material to their customer is charging VAT thereon, 
as in the case of Akshar Arcade, where only material was supplied, hence such activity 
shall remain outside the purview of service tax. He observed that value of such goods 
needs to be deducted and only service element shall be taxed. The adjudicating authority 
was, therefore, directed to verify this aspect and decide the tax liability accordingly. 

8.1 The adjudicating authority in the impugned order denied the exemption of ,trading 
activity on the ground that appellant have not submitted documents to establish that the 
materials used was in the execution of the work contract. The appellant in the present 
appeal have stated that as per Work Order dated 05.03.2013, they have supplied material 
to Akshar Arcade which is trading, hence the amount of Rs.22,81,543/- should be 

ded. But, the appellant failed to submit the abovementioned contract either before 
djudicating authority or with the appeal memorandum so as to substantiate their 
of trading. It, therefore, appears that the appellant are making claims without 
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prod 1Cing any concrete evidences. However, considering the fact that there was a 
speci ic direction by the Commissioner (A), I, remand the demand on this issue and grant 

the pellant a last opportunity to produce all relevant documents in support of their 
clair before the adjudicating authority so that the matter can be decided considering 

the rectives issued by the Commissioner(A) in his regard. 

9. In the interests of justice and fair play, one more chance is given to the appellant. 

I, ac rdingly, remand issue. no. (a) and (c) listed at Para no.5.1 of this order, back to the 
- 

adjudicating authority for fresh consideration, who shall, afford an opportunity of 

pers nal hearing to the appellant and after considering appellant's contention pass fresh 

orde s on merits and in accordance with law. The appellant is also directed to submit all 

relev nt documents to the adjudicating authority and .cooperate in concluding the 

adju ication proceedings at the earliest. 

10. In view of the above discussion, I uphold the demand of Rs.6,18,808/- under GTA 

servi e alongwith interest and penalty. Further, I allow the appeal with respect to the 

dem nd of Rs.20,60,898/- by way of remand. 

srftad art asf fit £ spfr at ft@art ala+t {la at flit airai ? 
The appeal filed by the appellant stand disposed off in above teLr ;ns. . . . • 
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