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Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribunal, Ahmedabad Bench
within three months from the date of its communication. The appeal must be addressed to
the Assistant Registrar, Customs, Excise and Service Tax Appeliate Tribunal, 2nd Floor,
Bahumali Bhavan Asarwa, Near Girdhar Nagar Bridge, Girdhar Nagar, Ahmedabad,
Gujarat 380004.
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(as\"per amendment in Section 35F of Central Excise Act,1944 dated 06.08.2014)
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BRIEF FACTS OF THE CASE:

M/s. Shri Gurukrupa Trading Co., situated at Ramdevnagar,109 21,Rambaug Road,
Opp. Municipal Garden, Ramnagar, Sabarmati, Ahmedabad, Gujarat:(hereinafter referred
to as the 'Assessee’ for the sake of brevity) are engaged in provi,dir_lg taxable services
and are holding Service Tax Registration No.ABIPP9247PSTO001.
2. Analysis of “Sales/Gross Receipts from thé Services (Value from ITR)", the
“Total Amount Paid/Credited under 194C, 184H, 194I, 194)" and “Gross value of
Services Provided” was undertaken by the Central Board of Direct Taxes (CBDT) for
the E.Y. 2014-15 and the details of the said analysis were shared by the CBDT with the
Central Board of Indirect Taxes (CBIC).
3. As per the records available with the Divisional Office of; Division—-VII, CGST,
Ahmedabad North and on going through the Third Party Data provid‘ed by CBDT of the
said assessee for the F.Y.2014-2015, the Sales/Gross Receipt from Services (Value
from ITR) were found to be not tallying with Gross Value of Service Provided, as
declared in ST-3 Return for tlhe F.Y. 2014-15. Therefore, it appeared that the said
assessee had declared less/not declared any taxable value in their Service Tax Returns
(ST-3) for the F.Y. 2014-15 as compared to the Service related taxable value declared
in their Income Tax Return (1TR)/Form 26AS for the F.Y. 2014-15. The difference in

value as observed for FY 2014-15 was as under:

(Amount in Rs.)

Sr |F. Y. Sales/Gross Gross Value of | VALUE ‘| Resultant
No Receipts from | Services DIFFERENCE in | Service Tax
| Services(Value | provided(STR) | ITR and STR short paid
from ITR) (including Cess)
1 2014-15 | 204078825/ 1418096/- 202660729/- 25048866/~

Therefore, it appeared that the said assessee had short paid service tax
to the extent of Rs. Rs.2,50,48,666/— (including Cess) on the differential taxable value
of Rs.20,26,60,729/-.

4, The assessee were requested to provide their explanation vide letter dated

08.02.2018, 25.06.2019 and 17.07.2020 for difference in value shown in ST-3 Returns
—a-vis that shown in Income Tax return filed for FY 2014-15. It was also requested

rnish the documents viz. Audited Balance Sheet/ Profit and Loss Account, Gross

D 21 Balance, Ledger, Invoices, Form 26AS, ITR and ST-3 Returns for FY 2014-15.

F.NO.STC/15-49/0A/2020
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. - But, the assessee neither produced any documentary evidences nor submitted any reply

in the matter.

As per the provisions of Section 70 of the Finance Act, 1994,

(1) Every person liable to pay the service tax shall himself assess the tax due on
the services provided by him and shall furnish to the Superintendent of Central Ekcise,
a return in such form and in such manner and at such frequency and with such late fee

not exceeding tweniy thousand rupees, for delayed furnishing of return, as may be

prescribed.

(2) The person or class of persons notified under sub—section (2) of section 69,
shall furnish to the Superintendent of Central Excise, a return in such form and in such

manner and at such frequency as may be prescribed.

If any person, liable to pay Service Tax having made a return, fails to assess the
tax, the Central Excise Officer, may require the person to produce such accounts,
documents or other evidence as he may deem necessary and after taking into account
all the relevant material which is available or which he has gathered, shall by an order
in writing, after giving the person an opportunity of being heard, make the assessment
of the value of taxable service to the best of his judgment and determine the sum

payable by the assessee on the basis of such assessment,

5. As per the provisions of Section 73(1) of the Finance Act, 1994, where any
Service Tax has not been levied or paid or has been short levied or short paid by
reasons of willful mis—statement or suppression of facts with intent io evade payment of
Service Tax, the Central Excise Officer may within five vears from the relevant date,
serve a notice on the person chargeable with Service Tax which has not been levied or
paid or which has been short levied or short paid requiring him to show cause why he

should not pay the amount specified in the notice.

6. As per Rule 6 of the Service Tax Rules, 1994, the Service Tax shall be paid to
the credit of the Central Government by 5" day of the month, immediately following the
said calendar month in which the payments are received, towards the value of taxable

service. Rule 7 of the Service Tax Rules, 1994 stipulaies that assessee shall submit

Service Tax returns in the form $T-3 within the prescribed time.
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. 7. From the documentary evidence available at the relevant time, it appeared that
the said assessee had failed to pay/short paid/deposit Service Tax to the extent of
Rs.2,50,48,866/~ which was arrived at on the basis of difference of taxable value
declared in their ST-3 returns during the Financial Year 2014-2015 vis-a-vis their
ITR/Form 26AS. The said shortr payment appeared to have been done with intent to
evade payment of Service Tax. Accordingly, it appeared that the said assessee had
failed to discharge the Service Tax liability of Rs. 2,50,48,866/~ (inclusive of Cess)
worked out on value of Rs.20,26,60,729/- and therefore, Service. Tax was required to
be demanded/recovered from them under Section 73(1) of the Finance Act, 1994 read

with Section 68 of the Finance Act, 1894.

8. Therefore, it appeared that the said assessee had (i) Failed to declare correctly,
assess and pay the service tax due on the taxable services provided by them and to
maintain records and furnish returns, in such form i.e. ST-3 and in such manner and at
such frequency, as required under Section 70 of the Finance Act, 1994 read with Rule 6
& 7 of the Service Tax Rules, 1994; (ii) failed to determine the correct value of taxable
service provided by them under Section 67 of the Finance Act, 1994. (iii) failed to pay
the Service Tax correctly at the appropriate rate within the prescribed time in the
manner and at the rate as provided under the said provision of Section 66B and Section
68 of the Finance Act, 1994 and Rules 2 & 6 of the Service Tax Rules, 1994. (iv) All
these acts of contravention of the provisions of Section 68, and 70 of the Finance Act,
1994 read with rule 6, and 7 of Service Tax Rules, 1994 appeared to be punishable
under the provisions of Section 78 of the Finance Act, 1994 as amended from time to
time; (v) The said assessee was also liable to pay interest at the appropriate rates for
the period from due date of payment of service tax t_ill the date of actual payment as per
the provisions of Section 75 of the Finance Act, 1994 (vi)the said assessee also
appeared to have contravened Section 77 of the Finance Act, 1994 in as much as they
did not provide required data/documents as called for, from the}ll.(vi) the assessee
appeared to have committed these acts by way of suppression of facts with an intent to
evade payment of service tax, and therefore, the said service tax not paid was required
to be demanded and recovered from them under Section 73 (1) of t'ri'e.'Finaﬁce Act, 1994
by invoking extended period of five years. ;
9. It had been noticed that at no point of time, the assessee had disclosed full, true
/Qﬁ%?d‘qorrect information about the value of the services provided by them or intimated to

'\
r( 4WE COJ{HI%

‘e{D’épartment regarding receipt/providing of Services of the dlfferentlal value that had

the notice of the Department only after going through the Third Party CBDT
“ge erated for the Financial Year 2014-2015. From the evidences gathered/

F.NO.STC/15-49/0A/2020
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available at the relevant time, it appeared that the said assessee had knowingly
suppressed the facts regarding receipt of/providing of services by them worth the
differential value as can be seen in the table herein below and thereby not paid/short
paid/not deposited Service Tax thereof to the extent of Rs.2,50,48,866/-. Thus, it
appeared that there was a deliberate withholding of essential and material information
from the department as the service provided and value realized by the assessee were in

direct contradiction with the spirit of self assessment and faith reposed in the service

provider by the government.

TABLE
Sr. | Financial VALUE DIFFERENCE in ITR & STR/ | Service Tax
No. | Year TDS & STR) Payable
(Whichever is higher) (in Rs.) (in Rs.)
01 |2014-2015 20,26,60,729/- ‘ 2,50,48,866/-

10. As per Section 75 ibid every person liable to pay the tax in accordance with the
provisions of Section 68, or rules made there under, who fails to credit the tax or any
part thereof to the aécount of the Central Government within the period prescribed, is
liable to pay simple interest (at such rate not below ten per cent and not exceeding
thirty six perfcent per annum, as is for the time being fixed by the ‘Central Government,
by Notification in the Official Gazette) for the period by which such crediting of the tax
or any part thereof is del.ayecl. It appeared that the said assessee had short paid/not-
paid Service Ta}{ of Rs.2,50,48,866/- on the actual value received towards taxable
services provided which appeared to be recoverable under proviso 10 Section 73(1) of
the Finance Act,1994 along with interest under Section 75 ibid not paid by them under
Section 68 of the Finance Act read with Rule 6 of Service Tax Rules, 1994 inasmuch as
the said assessee had suppressed the facts from the department and had contravened
the provisions with an intent to evade payment of Service Tax.. The said assessee had
not discharged their Service tax liability and hence was liable to pay interest under
Section 75 of the Finance Act.

11, All the above acts of contravention on the part of the said assessee

resulted into non-payment of Service Tax and they appeared to have been committed

F.NO.STC/15-49/0A/2020
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(inclusive of Cess) not paid was required to be demanded and recovered from them
under the proviso to Section 73(1) of the Finance Act, 1994 alongwith Interest thereof

at appropriate rate under the provisions of Section 75 of the Finance Act, 1994.

12 All these acts of contravention of the provisions of Section 67, Section 68
and Section 70 of the Finance Act, 1994 read with Rule 6 & Rule 7 of the Service Tax
Rules, 1994 appeared fo be punishable under the provisions of Secti(').n 76 and 77 of the
Finance Act, 1994 as amended from time to time. In view of the abc.)\:;re, it appeared that
the said assessee had contravened the provisions_of Finance Act, 1994 and the rules
made there under. All the contraventions and violaiions made by the said assessee
appeared to have rendered the assessee liable to penalty under Section 76 & Section 77
of the Finance Act.

13. In addition to the contravention, omission and commission oh the part of the said
assessee as stated in the foregoing paras, it appeared that thé said assessee had

willfully suppressed the facts, nature and value of service provided by them with an

Sl

intent to evade the payment of Service Tax rendering them liable for penalty under

Section 78 of the Finance Act, 1994.

14, Therefore, a Show Cause Notice No. STC/15-49/0A/2020 dated
28.09.2020 was issued by the Principal Commissioner, Ceniral Excise & CGST,
Ahmedabad North to M/s SHRi GURUKURFPA TRADING CO., RAMDEVNAGAR, 109 21,
RAMBAUG ROAD, OPP. MUNICIPAL GARDEN, RAMNAGAR, SABARMATI ,
AHMEDABAD asking them as to why;

M The Service Tax to the extent of Rs. 25048866/~ {Rupees Two Crore
Fifty Lakhs Forty Eight thousand Eight Hundred Sixty Six only } short paid
/not paid by them, should not be demanded and recovered from them
under the provisions of Section 73 of the Finance Act, 1994 read with
Notification dated 27.06.2020 issued vide F.No.CBEC-20/06/08/2020-

GST; ‘

(ii)  Service Tax liability not paid during the financial year 2015-16 to 2017-18
(upto June—~2017), ascertained in future, as per paras no. 9 and 10 of the
SCN, should not be demanded and recovered from them under proviso to
Sub-section (1) of Section 73 of Finance Act,1994.

Interest at the appropriate rate should not be demanded and recovered
from them under the provisions of Section 75 of the Finance Act, 1994;

LTI
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z (iv)  Penalty under the provisions of Section 77(1) and 77(2) of the Finance
Act, 1994 amended, should not be imposed on them.

(v) Penalty should not be imposed upon them under the provisions of Section
78 of the Finance Act, 1994,

DEFENCE REPLY:

16. The assessee vide letter dated 27.10.2020 submitted fheir written submission.
The assessee submitted that they had carried out business as cealer of Fly Ash and
Goods Transport Agency under the Finance Act,1994. During the F.Y. 2014-15, their
turnover was Rs.20,40,78,825/- including GTA services. The assessee were registered
under Gujarat VAT Act vide TIN 24073200311 and Service Téx Registration No.
ABIPPO9247PST001 for the F.Y.2014-15. They have submitted that the notice refers to
the difference of Rs.20,26,60,729/- between the amount of Sale of Services as
mentioned in Income Tax Return and amount' of Services shown in ST3, this confusion
had been created due to filing of ST3 returns where figures were quoted in incorrect
manner, the service tax return contained only those amount on which Service Tax was
payable. They have submitted that, as per Provision of Notification No.30/2012 Entry
No. I(A)(i), the assessee being an individual, was not liable to collect Service Tax
where GTA services were provided to factories, body corporate or partnership firms,
where tax needs to be paid by the service recipient under reverse charge mechanism
on 100% value of the service. The assessee had provided GTA service to parties which
were factories, body corporate or partnership firms in most of the cases, so the
assessee had not paid service tax on the same. They have submitted that considering
both the nature ,Of service rendered and provisions of the act, there is no further
liability of Service Tax other than as submitted in the Service Tax returns, Further,
they have submitted that no short payment of Service Tax is made by them, therefore,
no question with regard to levy of interest and penalty w/s 75 and 76 arises. In view of

their submission, they have requested to drop the impugned Show Cause Notice.

Further, vide letter dated 06.10.2021, the assessee have submitted the list of

&, \tfo/“ C‘é’(,tl s\to whom service were provided by them, they have submltted that total service

“ ;,{ﬂ; \
% o 1By 7
’ { = ;io:.; de}j were Rs.20,40,78,825/-, out of which Rs.18,52,93,934/- were provided to

_f.‘ENo STC/lS 49/0A/2020



Q|Page

companies, partnérship firms & factories, which was covered under RCM pursuant to
provisions of Notification No.30/2012 (Entry No. I(A)(ii)). They have submitted that
trucks were given on hire to the transporters amounting to Rs.1,10,99,036/- which do
not attract Service Tax pursuant to provisions of Notification ﬁo.ZS/ 2012 (Entry No.22)
for F.Y.2014--15. They have submitted the copies of Form 26AS for F.Y.2014-15, Audit
Report with Balance Sheet/Profit & Loss Accounts for F.Y. 2014-15/2015-16/2016-
17/2017-18, Schedule of Fixed Assets showing trucks, Sample RC Books of trucks, list
of parties with available PAN Numbers, ST3 returns for the period April to September

and Qctober to March,_2014~15, Copies of Challan through which Service Tax was paid.

PERSONAL HEARING:

16. Personal hearing on the subject matter was fixed on 06.10.2021. Shri
Shaidhar Shah, C.A. appeared for personal hearing on behalf of the
assessee. He reiterated the contentions /arguments raised in the earlier
written submission. He requested to drop the proceeding in light of earlier
submissions and plea made at the time of PH that there is no Service Tax

liability on M/s. Gurukrupa Trading Co.

17. DISCUSSION AND FINDINGS:

17.1 ' I have carefully gone through the facts of the case and records available
in the case file, which include the SCN, the defence reply dated 27.10,2020 and
06.10.2021, and the documents submitted by the assessee.

17.2 On going through the SCN, I find that basically the essence of the case is
that data of Sales /Gross receipt from services were shared by the CBDT with CBIC for
FY 2014~15, which was then compared with the gross value declared in ST-3 Returns
filed for F.Y.2014-15 by the assessee. The difference in value of service to the extent
of Rs.20,26,60,729/— was noticed and therefore, the subject SCN was issued.
ly, 1 find that the issue which requires determination as of now is whether,

L8 .
“d8sessee is liable to pay service tax on the differential value of Rs.20,26,60,729/~

"NO.STC/15-49/0A/2020
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17.3 I find that the assessee in their reply dated 27,10.2020 had stated that the
difference in value of service between the sales/ gross receipts shown in their ITR
and the gross value of service provided declared in their ST-5 returns filed for FY
2014-15, is basically on account of GTA service. They have stated that they were
doing business as dealer of Fly Ash and they were also registered for providing taxable
service under the category of Goods Transport Agency Service with Service Tax

department,

17.4 I find that the assessee has been audited by Pinky Prajapati & Associate,
Chartered Accountants, M.No._120924 (Firm Reg No.126817W) and they had issued
audit report dated 30.09.2012 under Section 44AB of the Income Tax Act, 1961. On
going through Profit & Loss Account of audit report, I find that at Sch 13 of Profit &
Loss Account transport income of Rs. 20,40,78,824.91 had been shown, the same
amount had beeh reflected in the data provided by the CBDT data as Sales/Gross
receipts from services (Value from ITR). It was established that amount of Sales/Gross
Receipts from Services (Value of ITR) shown in SCN was being tallied with the Trading
and Profit & Loss Account for the FY 2014-2015, the same had been shown in 5-13 as
direct income of Transportation Income. Thé assessee has submitted the Copy of
Certificate of Registration for Vehicle No.GJ01DY0055, GJO1DX8565, GJ18AX7055,
GJ18AX8755, GJ18AX6855, GJI18AX5755, GI18AX6255 and GI18AX6355, 'all the
vehicles are registered in the name of Shri Ashokbhai Prajapati S/o. Shri Rambhai
Prajapati. The assessee have submitted the Transport Income ledger account for the
period from 01.04.2014 to 31.03.2015 on going through the same it is seen that sale of
services under the GTA service was accounted to Rs. 20,40,78,824.91.

Further, the assessee vide letter dated 06.10.2021 has ﬁrovided the list of

entities to whom they have provided the service of Rs.18,52,93,934/- (Companies,

F.NO.STC/15-49/0A/2020
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. attract Service Tax pursuant to provisions of Notification No.25/2012- (Entry No.22)

for F.Y.2014-15 and service of Rs.76,85,855/- provided for which they have paid the

Service Tax, the details provided by the assessee are as under;

é."?’wﬂ
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17.5 I find that the assessee in their reply dated 27.10.2020 have submitted

that service provided by them were covered under RCM. I find that CBEC issued
Notification No.30/2012~ST dated 20.06,2012, and in the said notification at Sr. No. I A
(ii) the liability of payment of Service Tax has been shifted on the person who is
receiving the service, the gist of the same are as under:
GSR......(E).—In exercise of the powers conferred by sub—section (2) of section 68 of
the Finance Act, 1994 (32 of 1994), and in supersession of (i) notification of the
Government of India in the Ministry of Finance (Department of Revenue),
No. 15/2012~Service Tax, dated the 17 March, 2012, pubffs'bea’ in the Gazette
of India, Extraordinary, Part I, Section 3, Sub-section (i),vide number G.S.R 213(E),
dated the 17% March, 2012, and (1) notification of the Government of India in the
Ministry of Finance (Department of Revenue), No. 36/2004-Servfce Tax, dated
ktbe 31 December, 2004, published in the Gazette of India, Extfaordfhary, Part I,
Section 8, Sub-section (i), vide number G.S.R 849 (E), dated the 31* December,
-.-'2004?5 except as re.;‘pects things done or omitted io b’e done before such

-nf_».éupe}sess;'on, the Central Government hereby notifies the following taxable services

F.NO.STC/15-49/0A/2020
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’ and the extent of service lax pavable thereon by the person liable to pay service tax
for the purposes of the said sub—section, namely:-
L The taxable services
A (D)eeeee,

(i) provided or agreed to be provided by a goods transport agency in respect
of transportation of goods by road, where the person liable to pay freight is,—
(a) any factory registered under or governed by the Factories Act, 1948 (63 of
1948);

(b) any society registered under the Societies Registration Act, 1860 (21 of 1860)
or under any other law for the time being in force in any part of India;

(c¢) any co-operative society established by or under any law;

(d) any dealer of excisable goods, who is registered under the Central Excise Act,
1944 (1 of 1944) or the rules made thereunder;

(e) any body corporate established, by or under any law; or

(f) any partnership firm whether registered or not under any law mc]udmg
association of persons;

17.6 Further, I{Tfi_nd that assessee vide letter dated 06.10.2021 have submitted
that as per Notification .,&.0'25/2012 (Entry No.22) Service Tax is not leviable on trucks
which were given on hire to transporters. The CBIC Notification NO.25/2012-ST dated
20.06.2012 as amended feads as under;

Notification No. 25/2012-Service Tax dated— 20th June, 2012 as amended,
Incorporating changes made tll issuance of nolification no 1 0/201 7-Service Tax
dated 8-3-201 7 :

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 of the Finance Act 1994 (32 of 1994) (hereinafier referred to as the
said Act) and in supersession of notification number 15/2012- Service Tax,
dated the 17th March, 2012, published in the Gazette of India, Extraordinary, Part
Il Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March,
2012, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exempts the following taxable services from the whole
of the service tax leviable thereon under section 668 of the said Act, namely:—

1. Services provided to the United Nations or a specified international
organization,

2.(1) Health care services by a clinical establishment, an authorised medical
practitioner or para—medics; (ii) Services provided by way of transportation of a
panent in an ambulance, other than those specified in (i) above;

22, Services by way of giving on Jw‘e -

(a) to a state transport undertaking, a motor vehicle meaf*f fo carry more than
twelve passengers; or

(b) to a goods transport agency, a means of transportation of goods;

?:,,‘\ 18 Having gone through the reply and documents submitied by the assessee,
AR - ’
\“',,s ‘c=;: :

NG 3'(2 ,I discern from the P&L account for FY 2014-15, that the assessee had Transportation

F.NO.STC/15-48/0A/2020
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Income of Rs. 20,40,78,824.91 as shown in S—13 of the Profit &-.Loss Accounts. The
assessee had provided the service of Rs.18,52,93,934/- to companies, partnership firms
and factories which are covered under RCM pursuant to the provision of Notification
NO.30/2012-ST dated.20.06.2012 (Sr. No. IA(ii)) and service of Rs.1,10,99,036/- were
provided on account of trucks which were given on hire to transporters which do not
attract Service Tax pursuant to provisions of Notificatioﬁ No.25/2012- (Entry No.22).
The assessee had to pay the Service Tax on taxable value of Rs.76,85,855/-, as they
were not covered under exemption category mentioned i Notification No.30/2012
30/2012-ST i.e. (a) any factory registered under or governed by the Factories Act,
1948 (b) any society registered under the Societies Registration Act, 1860
(c) any co-operative society established by or under any law;{d) any dealer of
excisable goods,(e) any body corporate established, by or under any law: or (f) any
partnership firm whether registered or not under any law including association of
persons. Further, they were not covered under the Mega Exemption Notification
NO.25/2012-ST i.e. service by giving hiring to a GTA. I find from fhe details submitted
by the assessee that they have not paid service tax in respect of M/s. Shiv Shakti
Enterprise & M/s. Krishna Transport Co., on taxable value of Rs.'.35,48.543/- as they

were not eligible for exemption notification no.25/2012-ST & 30/2012-ST.

18.1 Further, on going through the details submitted by the assessee for the
year 2015-16 & 2016-17 service tax in respect of M/s. Dnb Ehgicon, HDFC Bank,
Matrushakti Industries, Myriad Chemical, Rakesh Chemical, Tannotary Associates had
not been paid by the assessee on the total taxable valule of Rs.89476/- under the
category of GTA and for the year 2016-17 service tax in respect of M/s. Alcokok
Cement pipe, Ambica Pipe, Arose Engineering, Ashapura Car.riers, K. D. Prajapati, New
Aman Store, Om shiv Infrastructure, Shree Rajashakti Transprot, Shree Vaibhav Laxmi

Carrier had not paid by the assessee on the total taxable value of Rs. 562798/- under
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I find that assessee has submitted

the list of the service receiver who was

neither covered under notification no. 25/2012-ST nor notification no.30/2012-ST and

liability for payment of service tax was on the assessee for the F.Y. 2014-15,2015-16

& 2016-17. On going through the list I find that assessee had made short payment of

Service Tax for the F.Y. 2014-15,

below;

2015-16 & 2016-17, details of the same given

Year Taxable wvalue on which
service tax have to be
paid by the assessee

Taxable value on
service tax paid by
assessee

Taxable

service tax not paid

value

by the assessee

on

2014~15 | 7685855/~ 4137312/- 3643543/~
2015-16 | 9706401/- 9616925/~ 89476/
2016-17 | 8627970/- 8065172/ 562798/~

On going through the detail submitted by the assessee, it had been found that

Service Tax on the taxable value of Rs.35,48,643/- for F.Y.2014-15, Rs.86,476/- for

F.Y.2015-16 and Rs.562798/- for E.Y. 2016-17 has not been paid by the assessee, as

they were not covered under exemption category mentioned in Notification No.30/2012

30/2012-ST i.e. (a) any factory registered under or governed by the Factories Act,

1948 (b) any society . registered under the Societies Registration Act,

1860

(¢} any co-operative society established by or under any law:(d) any dealer of
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able goods,(e) any body corporate established, by or under any law: or (f) any
rship firm whether registered or not under any law including association of

ns. Further, they were not covered under the Mega Exemption Notification
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NO.25/2012-ST i.e. service by giving hiring to a GTA. The assessee was required to

pay the Service Tax on the taxable value for F.Y. 2014-15, 2015-16 & 2016-17 under

the category of GTA.

19. The assessee has submitted the Audit Report for F.Y.2014-15,2015-186,
2016-17 and 2017-18 issued by Pinky Prajapati , Chartered Accountant, M.No.120924
(Firm Reg.No.126817W), G-26, Platinum Plaza, Navjivan Mill Compount, Kalol 382 721
under Section 44AB of the Section 44AB of the Income Tax Act,196%;

Section - 44AR, Income-tax Act, 1961-2021

Audit of accounts of certain persons carrying on business or profession.

44AB. SEvery person,—

(a) carrying on business shall, if his total sales, turnover or gross receipts, as the case
may be, in business exceed or exceeds one crore rupees in any previous
year I[#*x]: .
8[Provided that in the case of a person whose—

(a) aggregate of all amounts received including amount received for sales,
turnover or gross receipts during the previous year, in cash, does not
exceed five per cent of the said amount; and

(b) aggregate of all payments made including amount incurred for expenditure,
in cash, during the previous year does not exceed five per cent of the said
payment:

9[Provided further that for the purposes of this clause, the payment or receipt, as
the case may be, by a cheque drawn on a bank or by a bank draft, which is not
account payee, shall be deemed to be the payment or receipt, as the case may be,
in cash,]

this clause shall have effect as if for the words "one crore rupees", the words
19T ron] crore rupees" had been substituted; or]

(b) carrying on profession shall, if his gross receipts in profession exceed fifty lakh
rupees in any previous year; or

(¢) carrying on the business shall, if the profits and gains from the business are
deemed to be the profits and gains of such person under section 44AE or section
44BB or section 44BBB, as the case may be, and he has claimed his income to be
lower than the profits or gains so deemed to be the profits and gains of his
business, as the case may be, in any previous year; or

(d) carrying on the profession shall, if the profits and gains from the profession are
deemed to be the profits and gains of such person under section 44ADA and he
has claimed such income to be lower than the profits and gains so deemed to be
the profits and gains of his profession and his income exceeds the maximum
amount which is not chargeable to income-tax in any previous year; or

- (e) carrying on the business shall, if the provisions of sub-section (4) of section

.. 44AD are applicable in his case and his income exceeds the maximum amount
-.. which is not chargeable to income—tax in any previous vear,

getf h:s ‘accounts of such previous year audited by an accountant before the specified
'-‘-;date and furnish by that date the report of such audit in the prescribed form duly signed

- and venflecl by such accountant and setting forth such partlculars as may be prescribed:

. -
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I find that in Form No.3CD issued by the auditor (Pinky Prajapati &
Associates), in para 4 of the said form it has been established that the assessee
are liable to pay Sales Tax/VAT and Service Tax, the assessee were holding
Sales Tax/VAT and Service Tax registration, para 11 of the said audit report
state that Cash Book, Bank Book, Sales and Purchase Register, Income and
Expense Register, Journal Register has been examined, to the best of his
information and knowledge, the said accounts, read with notes thereon financial
statements give a true and fair view of the state of the company's affairs as at
the end of its financial year and profit or loss and cash flow for the year and
such other matters as may be prescribed. I find that the assessee had submitted
the copy of Audit Report under Section 44AB of the Income Tax, 1961 for
F.Y.2014-15, 2015-16, 2016-17 & 2017-18 alongwith Profit & Loss Accounts

including all Annexure.

] find that the aforementioned records/ returns are prepared in statutory
format and reflect financial transactions, income and expenses and profit and
loss incurred by assessee during a financial year. The said financial records are
placed before different légal authorities for depicting true and fair financial
picture. Assessee is legally obligated to maintain such records according to
generally accepted accoﬁnting principles. They cannot keep it in an unorganized
manner and the statute provides mechanism for supervision ‘and monitoring of
financial records. It is mandated upon auditor to have access to all the bills,
vouchers, books and accounts and statements of a company and also to call
additional information required for verification and to arrive at fair conclusion in
respect of the balance sheet and profit and loss accounts. It is also an onus cast-
upon the auditor to verify and make a report on balance sheet an-d profit and loss
accounts that such accounts are in the manner as provided by statute and give a
true and fair view on the affairs of the company. Therefore, I have no option
other than to accept the information of nature of business/source of income to

be true and fair.

20. I find that assessee has submitted the copy of Audit Report under
Section 44Ab of the Income Tax Act,1961 for the E.Y. 2014-15, 2015-16 and

e 2@15,;1\7 alongw1th Profit & Loss Accounts including all Annexure. I find that the

‘ci Thr

-assess f '_l_has received transportation income of Rs.20,95,91, 908/ for F.Y.2015~-

_ 16 RS 17 05 17,732~ for F.Y.2016-17 and Rs.12,02,59,086.25 for F.Y.2017-18.
\‘ ;‘.’-. \“y

- e
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21. Having considered these factual and documentary evidences available on
records, I find no reason to disregard the assessee’s arguments that they were eligible
for exemption of Notification No.25/2012 (entry no.22) and 30/2012 (entry no. I(AXii)) .
I am therefore of the view that the assessee has established their case quite clearly that
the difference -in value é?’f service is on account of sale of services p'rpvided by them for
Goods Transport Agency Service, and the same is covered undér the Notification

NO.25/2012-ST dated 20.06.2012 and Notification No.30/2012 dated 20.06.2012 .

22 Further, in view of the findings at para 18 above, the assessee
were however liable to pay Service Tax on income for transportation for the
F.Y.2014-15, 2015-16 and 2016-17, and the same had not besen paid by the
assessee. Hence, the same is demanded and required to be recovered from the

assessee under Section 73 of the Finance Act, 1994, details of the same are as

given below;

Year Gross Taxable Abatemnt | Taxable Value Service tax to be paid
value
2014-15 3548543 | 2661407.25 887135.8 109650
2015-16 89476 67107 22369 3244
2016-17 562798 422098.5 140689.5 21105
TOTAL 133998

23. I find that as discussed in paral8, the assessee had rendered taxable
service namely “GTA $ervice" and had not paid the service tax on taxable value
of Rs. 42,00,817/-, as they were not covered under exemption category mentioned in
Notification N0.30/2012~ST i,e. (a) any factory registered under or governed by the
Factories Act, 1948 (b) any society registered under the Societies Registration Act,
1860 (c) any co-operative society established by or under any lawi(d) any dealer of
excisable goods,(e) an:f body corporate established, by or under any law; or {f) any
partnership firm whether registered or not under any law including association of
persons. Further, they were not covered under the Mega Exemption Notification
NO.25/2012-ST i.e. service by giving hiring to a GTA during F.Y.._"2014—15,2015—16
and 2016-17, which is required to be confirmed, demanded and recovered from

“ﬁzf}fgssessee They thereby have violated the provision of Section 68 read with
8 ;T.R l\f’«ﬁ'
3i C’RIY,?EEF the submission of the documents by the assessee, which clearly
Qave§ alafide intention of the assessee. I therefore find tHat the said service

‘\o the Service Tax Rules. It had come to the notice of the department

X% not paid is required to be demanded and recovered along W1th interest from
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o them under the proviso to Section 73(1) of the Finance Act, 1994 by invoking
extended period of five years and the demand sustainable on above ground shall

be recovered under Section 75 of the Finance Act,1994 for the delayed payment.

24. Further, it is my considered view that the Government has, from the
very beginning, put in place mechanism of trust-based compliance on the part of
manufacturers/ supplier of goods/ output service provideré/ taxpayers and
accordingly, measures such as self-assessment etc., based on mutual trust and
confidence have been in place. In the spirit of mutuality of trust and transparent
tax administration with reduced compliance burden vis—a-vis rules & procedures
the government has consciously promoted the indﬁstries interest. Further, a
manufacturer/ supplier of goods/ service provider/ taxpayer is not required to
maintain any statutory or separate records under the provisions of the Finance
Act, 1994 and Rules made thereunder, as considerable amount of trust is placed
on them and private records maintained by them, for their normal business
purposes, are accepted, practically for all the purposes. All these operate on the
basis of expectation of honesty, truthfulness and due diligence on the part of the
assessee. Therefore, the governing statutory provisions cfeate an absolute
liability when any provision is contravened or there s a breach of trust placed
on them. From the evidences, 1t is observed that the assessee had knowingly
suppressed the fact of receiving income under GTA service. “This deliberate act
of suppressing income under Finance Act, 1994 is in utter disregard to the
requirements of law and breach of trust reposed on them and is certainly not in

tune with Government's efforts in the direction to create a voluntary tax

compliance regime.

25. Further, it is observed that the assessee was fully aware about the
fact that they were receiving such income which was chargeable under the
Service Tax. However, in spite of knowing the facts; they chose not to pay the
said applicable dues related to Service Tax. This appears to..have been done to
escape from the eyes of the department with intent to evade the payment of

ues related to Service Tax under the Finance Act, 1994, ‘This fact of non-

theﬁb,l d party data received from CBDT and the consequent chaln / sequence of
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suppression, concealment and mis—statement of facts, with intent to evade the

payment of dues related to Service Tax.

In view of the above discussion and findings, invoking of extended period

of limitation under Section 73 of the Finance Act,1994 appears to be applicable

in the present case.

26.

Since in the instant case, suppression of material facts have been

established beyond doubt as discussed in details in the paras supra, I consider

this as a fit case for imposition of penalty under Section 78 of the Finance Act,

1994 which reads as under:

o
P

“SECTION 78. Penalty for failure to pay service tax for reasons of fraud,
ete. —

{1) Where any service tax has not been levied or paid, or has been short-levied or
short-paid, or erroneously refunded, by reason of fraud or collusion or willful mis-
statement or suppression of facts or contravention of any of the provisions of this
Chapter or of the rules made thereunder with the intent to evade payment of
service tax, the person who has been served notice under the proviso to sub-
section (1) of section 73 shall, in addition to the service tax and interest specified
in the notice, be also liable to pay a penalty which shall be equal to hundred per
cent. of the amount of such service tax:

Provided that in respect of the cases where the details relating to such
transactions are recorded in the specified records for the period beginning
with the 8th April, 2011 upto the 24 date on which the Finance Bill, 2015
receives the assent of the President (both days inclusive), the penalty shall
be fifty per cent. of the service tax so determined :

Provided further that where service tax and interest is paid within a period
of thirty days of — the date of service of notice under the proviso to (i) sub-
section (1) of section 73, the penalty payable shall be fifteen per cent. of
such service tax and proceedings in respect of such service tax, interest
and penalty shall be deemed to be concluded; (iijthe date of receipt of the
order of the Central Excise Officer determining the amount of service tax
under sub-section (2] of section 73, the penalty payable shall be twenty-
five per cent. of the service tax so determined :

Provided also that the benefit of reduced penalty under the second proviso
shall be available only if the amount of such reduced penalty is also paid
within such period : :

f
Explanation. — For the purposes of this sub-section, “specified records”
means records including computerised data as are required to be
maintained by an assessee in accordance with any law for the time being
in force or where there is no such requirement, the invoices recorded by the
assessee in the books of accounts shall be considered as the specified

records.”

j Since, it is already proved that the assessee had suppressed the
acts form the department obviously with an intent to evade payment of
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legitimate service tax dues the consequences shall automatically follow. Hon'ble
Supreme Court has settled this issue in the case of U.O.I Vs. Dharmendra
Textile Processors reported in 2008(231)ELT3(SC) and has further clarified the
same in the case of U.0.l. Vs. RSWM reported in 2009(238)ELT3(SC). Hon'ble
Supreme Court has said that the presence of malafide intention is not relevant -
for imposing penalty and mens rea is not an essential ingredient for penalty for
tax delinquency which is a civil obligation. Further, Hon'ble High of Karnataka at

Bangalore in the case of Motor World (2012(27)STR225(Kar.)) has held that;

“Section 78 applies to a case where a person has registered himself urder the Act and failed to
file the prescribed return and in such return filed, he has suppressed or concealed the value of
taxable service or has furnished inaccurate value of such taxable service.....

............. Therefore, the argument that once acts of suppression, concealment and furnishing
inaccurate particulars are established, the penalty follows as a matter of course or in other
words is automatic, is without any substance as it runs counter to the express provision
contained in Sections 78 and 80 of the Act. When once it is held that there is no reasonable
cause, then the authority is empowered to impose penalty as prescribed under Section 78, for
such failure. Here the penalty prescribed is penalty which shall not be less than but which shall
not exceed twice the amount or service tax sought to be evaded by reason of suppression or
concealment or the value of taxable service or the furnishing of inaccurate value of such taxable

service,

21. When once the ingredients of Section 78 are established and there is no reasonable cause
far failure. Section 80 is not attracted. Then the authority has to impose-a minimum penalty of
the amount or service tax sought to be evaded and the maximum is dotible the said amount.
Here, there is no discretion, which is vested with the authority. The discretion is only confined La
impose a penalty above the minimum and less than the maximum plowded for under the

26.2 Thus penalty under Section 78, is attracted whenever any Service
Tax has not been levi_éd- or not paid or has been short levi‘eci or short paid or
erroneously refunded by the reasons of fraud, suppression of facts, willful mis-
statement or contravention of any provisions of Finance Act, 1894 or of the
rules made there under with intent to evade the payment of service tax and this
penalty shall not be less than the duty evaded. Thus the assessee have rendered
themselves liable‘tolpenalty under section 78 of the Finance Act, 1994 as they
had not paid service tax inspite of the facts that they were providing the taxable

service. However, as per the second proviso to section 78, where such service
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7 determined. The benefit of reduced penalty shall be available only if such

penalty is also paid within 30 days referred to as above.

27. Regarding penalty under Section 77, I find that the assessee has
also contravened the provision of Section 67 of the Finance Act, 1994 in as
much as they failed to determine the correct value of té;éaﬁlé services by not
mentioning the same in ST3 returns; violated the provisions of Section 68 of the
act read with Rule 6 of the Service Tax Rules,1994 by not péying the Service
Tax during the F.Y.2014-15, 2015-16 and 2016-17. Furthe;"', .the assessee has
not assessed the tax due on the services provided by them, as discussed above,
and failed to file correct ST3 returns in time thereby violating the proviso of
Section 70 of the act read with Rule 7 of the Service Tax Rules,1994. In view of
the above, théy are liable for imposition of appropriate penalty under Section 77

of the Finance Act,199_4.

28. Further, in view of the discussion made in the forgoing paras, I hold
that the assessee has failed to pay the service tax on the income received for
GTA service by suppressing the facts from the department by contravening the
provisions of Section B8 of the Finance Act, 1994 read with Rule 6 of the
Service Tax Rules, 1994, Section 70 of the Finance Act, 1994 read with Rule 7
of the Service Tax Rules, 1994 and Section 67(1) of the Finance Act, 1994 read
with Rule 5(1) of the Service Tax Rules, 1994. The Service Tax totally
amounting to Rs. 1,33,998/- is recoverable from the as.sessee under the
provisions of Section 73(1) of the Finance Act, 1994 and they have also
rendered themselves liable to pay interest under section 75 of the Finance Act,

1994. They have further rendered themselves liable for penalty under the

; a?o' s of Section 78 of the Finance Act, 1994.
A
o ‘w

o

tefore, from the factual matrix and the question of iaw as discussed in
ing paras, I pass the following order: —
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ORDER

(i) I confirm and demand of service tax of Rs. 1,33,998/- (Rupees One
Lakh Thirty Three Thousand Nine Hundred Ninety Eight Only), as
discussed ;n Péra 22, under the proviso of Section 73(1) of the Finance
Act, 1994, |

(iii) I order to recover interest at the applicable rate from M/s. Rachna
Infrastructure Limited, under the provisions of Section 75 of the Finance
Act, 1994 on the demand at (ii) above.

(iv) 1 impose penalty of Rs.l0,000/—‘(Rupees Ten Thousand Only) upon
them under section 77 of the Finance Act,1994 for failure to show correct
taxable value in their ST3 returns.

(v) | impose penalty of Rs. 133,998/~ (One Lakh Thirty Three
Thousand Nine Hundred Ninety Eight Only) under section 78(1) of the
Finance Act, 1994. If the service tax amount is paid along with appropriate
interest as applicable, within 30 days from the date of receipt of this

order, then the amount of penalty under Section 78 shall be reduced to

95% of the Service Tax amount, provided if such penalty is flso paid

(Upenﬁ i
ommissiondr,

Centpal Ex¢ise & CGST,
Ahmddabad North.

t

within such period of 30 days.

By Regd. Post AD./Hand Delivery

F. No. STC/15-49/0A/2020 Date:

To

M/s. Shri Gurukrupa Trading Co., :
Ramdevnagar, 109 21, Rambaug Road, Opp Municipal Garden,
Ramnagar, Sabarmati, Ahmedabad, Gujarat

Copy for information fo:

1
2
3

5

The Chief Commissioner of CGST & C. Ex., Ahmedabad Zone,

The Assistant Commissioner, CGST &C. Ex., Division-VI, Ahmedabad North,
The Superintendent, Range-II, Division—-VI, Ahmedabad North.

The Superintendent (System), CGST, Ahmedabad North for uploading on website.

Guard File
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