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BRIEF FACTS OF THE CASE

- . M/s. Jigar Shaileshbhai Patel-(HUF) (hereinafter referred to as "the
said service provider") situated at "S55, Bopal 444, Nr. Sun City Flats Sardar
Patel Ring Road, Bopal, Ahmedabad, Gujarat, having PAN No. AAFHJ4077H
being engaged in the business.of providing services was found not registered
with the Service Tax department. ‘ '

2. An analysis of “Sales/Gross Receipts from Services {(Value from
ITR)”, the “Total Amount Paid/Credited under 194C, 194H, 1941, 194J” and
“Gross value of Services Provided” was undertaken by the Central Board of
Direct Taxes (CBDT) for the F.Y, 2014-15 to 2016-17, and details of said
analysis was shared by the CBDT with the Central Board of Indirect Taxes
(CBIC). As per the information received from the Income Tax Department,
the said service provider had earned substantial service income, however, they
did not obtain service tax registration and did not pay service tax thereon.

3. Therefore, a letter dated letter/e-mail dated 31.07 2020 and
followed by reminder dated 24.09.2020 was written to the said Service Provider
with a request to submit the documentary evidence in respect to their income
within a week time from the date of receipt of above referred letter. However,
the said Service Provider failed to submit the required details / documents or
offer any explanation / clarification regarding income earned by them. Since
the said Service Provider had failed to submit the required details of services
provided during the Financial Year 2014-15 to 2016-17, the service tax liability
of the Service Provider was required to be ascertained on the basis of income
mentioned in the ITR returns and Form 26-AS filed by the said Service Provider
with the Income Tax Department. The figures /data provided by the Income Tax
Department is considered as the total taxable value in order to ascertain the
service tax liability under Section 67A of the Finance Act, 1994 as the said
‘Qervice Provider failed to determine the correct taxable value.

4. The Service tax payable is calculated on the basis of value of “sales
of services under Sales/Gross Receipts from Services (Value from ITR)” as
provided by the Income Tax Department for the Financial Year 2014-15 to
2016-17. By considering the said amount as taxable income, and as the said
Service Provider failed to submit the required details as per above referred
letter, the service tax liability is calculated as under:- '

Sr. | Financial Sales/Gross Receipts from | Service Tax
No. | Year Services (ITR) _ (in Rs.)
‘ (in Rs.) _ 1
01 |2014-15 4866787 /- . | 601534 /-
02 |2015-16 6189539/~ 863561/~
03 |2016-17 36934239/ - 5509272/ -
TOTAL 47990565/ - 6974368/ -
S. With effect from 01.07.2012, the negative list regime came into

existenice under which all services are taxable and only those services that are
mentioned in the Negative list are exempted. The nature of activities carried out
by the said Service Provider appears to be covered under the definition of
service and appears that not covered under the Negative List as given in the
Section 66D of the Finance Act, 1994 and also declared services given in



Section 66E of the Finance Act, 1994, as amended from time to time. These
services also appears to be not exempted under Mega exemption Notification
No. 25/ 2012-8.T. dated 20-06-2012, as amended from time to time, and hence
the aforesaid services provided by the said Service Provider appears to be
subjected to Service Tax under the provisions Section 66B of Finance Act,

1994,

6. The said Service Provider had neither obtained a Service Tax
registration for the services provided by them for the period of F.Y. 2014-15 to
F.Y. 2016-17, nor responded to correspondence made with them regarding
actual services provided by them, concealed the value from the department,
declared to the income tax department. Therefore, it was not found that the
said Service Provider had not paid correct service tax by way of willful
suppression of facts to the department in contravention of provision of the
Finance Act, 1994 relating to levy and collection ‘of service tax and the Rules
made there under, with intent to evade payment of service tax. Therefore, the
service tax amounting to Rs. 69,74,368/- is recoverable from them by invoking
extended period of five years under first proviso to sub-section (1) of Section 73
of Finance Act, 1994 along with initerest at the prescribed rate under Section

75 of the Finance Act, 1994 and also rendered himself liable for penal action
under Section 78 of Finance Act, 1994. o

7. . Further, the said the said service provider has neither submitted
the documents nor extended the cooperation in the matter although -sufficient
time was provided. This act of non-co-operation of the said service provider
has contravened the provisions of Section 79 of the Finance Act, 1994 and thus
rendered themselves liable for penal action under Section 77 of Finance Act,

1994, ,

8. In view of above, it appears that the said service provider have
contravened the provisions of : ' :

(a) _Seétion 66 of the Finance Act, 1994 in as much as they have failed to

collect and pay the service tax as detailed above, to the credit of Central

-Government.

(b) Section 68 of the Finance Act, 1994 read with Rule 6 of the Service
Tax Rules, 1994, as amended, in as much as they have not paid the service tax
as mentioned above to the credit of the Government of India within the

stipulated time limit;

(c) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service
Tax Rules, 1994, as amended, in as much as they had failed to properly assess
their Service Tax liability under Rule 2(1)(d) of Service Tax Rules, 1994 and
failed to declare correct value of taxable services as well as exempted services

to the department in the prescribed return in Form ST-3.

9. " Further, on account of all the above narrated acts of commission
rt of the said service provider, they have rendered

and omissions on the pa
iso of the Finance Act,

themselves liable to penalty under the following prov

1994 and Rules framed there under:-

> Section 70 and Section 77 of the Finance Act, 1994 as amended ir} as

much as they failed to correctly self assess the tax due on the services provided
d contravened the provisions of

and have not filed the correct ST-3 return an
Service Tax laws and did not comply to the letter issued by the Department and

did not provide the required information /documents.
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» Sect%or_l 78 of the Finance Act, 1994, in as much as they have suppre_é$¢d
the material facts from the department about service provided and value
realized by them with intent to evadé payment of service tax.

10. In view of discussion in the fore going paras, it appeared that all
the above acts of suppression of facts, misstatement and contravention,
omissions and commissions are on the part of said service provider that they
have willfully suppressed the facts, nature and value of service provided by
them by not assessing and paying due Service Tax liability, therefore, the above
. said amounts of Service Tax of Rs. 6974368/ - (Non-payment of ‘Service Tax for
the period 2014-15 to 2016-2017 on Income from taxable service provided by
them), and Late fee (Non filing of Service Tax returns) for the above period is
required to be demanded and recovered from them under the proviso to Section
73(1) of the Finance Act, 1994 by invoking extended period of five years for'the
reasons stated herein foregoing paras.

11. All these acts of contravention of the provisions of Section 67,

Section 68 and Section 70 of the Finance Act, 1994 read with Rule 6 & Rule

7 of the Service Tax Rules, 1994 appear to be punishable under the provisions

_ of Section 76 and 77 of the Finance Act, 1994 as amended from time to time. In '

view of the above, it appears that the said the said service provider have

contravened the provisions of Finance Act, 1994 and the rules made - there

under. All the contraventions and violations made by the said the said service

provider appear to have rendered themselves liable to penalty' under Section

. 76 & Section 77 of the Finance Act. ‘

12. ‘Moreover, in addition to the contravention, omission and
commission on the part of the said the said service provider as stated in the

foregoing paras, it appears that the said the said service providef has willfully

suppressed the facts, nature and value of service provided by them with an
' themselves liable -for

intent to evade the payment of service tax rendering
penalty under Section 78 of the Rinance Act, 1994.

13. Accordingly Show Cause Notice F.No. STC/lS-lOS/O&A/QOQ_O
Dated:30.09".2020' was issued to M/s, JIGAR SHAILESHBHAI PATEI_, (HUF),

called upon to show cause as to why :-
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> Prescribed late fee, should not be réacovered from them for each S.T.L3
return filed late, for the relevant period, under Rule 7C of the Service Tax
Rules, 1994 read with Section 70 of the Finance Act, 1994 ; B

)>. penalty should not be imposed upon them under Section 76 of the
Finance Act, 1994 for the failure to make payment of service tax payable by
them within prescribed time-limit ; e

>. Penalty should not be imposed updn them under Section 77'(1) of tﬁe
Flna.nge Act, 1994 for failure to take Service Tax registration as per ‘the
provisions of Section 69 of the Finance Act, 1994 ;

> Penalty should not be imposed upon them under Section 78 of the
Finance- Act, 1994, for non-payment of Service Tax by willfully suppressing
the facts from the department with intent to evade the payment of Service Tax
as explained herein above. 3

DEFENCE REPLY

14. The said service provider vide letter dated 08.10.2021 filed their reply to
SCN wherein they submitted that they have filed ITR regularly " for the
F.Y.2014-15, 2015-16 and 2016-17 to the Income Tax Department and also
" submitted copies of ITRs. They are mainly engaged in the business of
providing road and canal construction services to its clients and customers.
During all the three financial years, the assessce has earned the income for
providing Road and canal construction services for the Government and Govt.

undertakings and Govt. authorities and_é undertaking for the .work of roai
construction. They have provided statement showing the total income earne

by the assessee as under :
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cont.ractor are providing services which are exempt in nature and hence. the
service provided by the sub contractor would also fall under exemption "vide
the n.na.g‘e ‘exemption notification. They have also provided copy of ledgers
| Pertamlng- to works contract income, machinery rent income and interest
income for the years 2014-15, 2015-16 and 2016-17 are annexed with, their
reply. In view of the above, they requested to accept the submission. -

PERSONEL HEARING

Personnel Hearing was granted to the said assessee on 06.01.2021.
Shri Ankit Parikh, CA, authroised representative of the said assessee atfended
the P.H. He c:o_ntended that he has submitted all documents, reconcil'iatio.n
data etc and has clarified that SCN liability does not arise in their case and
requested to drop further proceedings.

DISCUSSION AND FINDINGS

14. 1 have carefully gone through the records of the case, SCN, defence
replies, reconciliation statement, tax audit report (Form 3CD, Form 3 CB,
Balance Sheet, Profit & Loss Account, Schedules, Notes to accounts for the FY
n014-15 to 2016-17 , as well as oral submissions made by the sajd assessee
" during the proceedings. In the instant case, Show Cause Notice has befan
issued to the noticee demanding gervice Tax of Rs.69,74,368/ - for the financial
year 2014-15 to n016-17 ' on the basis of data received -from énco.me i;a:;
guthorities and finding that the noticee had not obtained Serviceé
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b28.12.2021 further Submitted that they are

y their clients for rovidi
. . ) i
Contractor, The main contractor P 11§ contract se

contracted the allotted works to th

providing
: ' | rvices as g
1.€ clients of the assessee hag further 'SLib

16.  With reference to ‘the service provider’s contention that ‘the works

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of section
93 of the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act)
and in supersession of notification number 12/2012- Service Tax, dated the
17th March, 2012, published in the Gazette of India, Extraordinary, Part I,
Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th March,
2012, the Central Government, being satisfied that it is necessary in the public
interest so to do, hereby exémpts the following taxable services from the whole
of the service tax leviable thereon under section 66B of the said Act, namely:-

13. Services provided by way of construction, erection, commislszon;(tg,
installation, completion, fitting out, repair, maintenance, renovation, or a teragon
' .

?f)—a road, bridge, tunnel, or terminal for road transportation for use by general
a '] 4 . o
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rehabilitakion der the Housing for Al { T d vide Notification
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{R) sup-

Lk, Lt s o e Sosctors 1/ hrest nfrapace
? g av Engmnermg Ltd.” These
work contracts were initially allotted to the above referred main contractors and
have furnished copies of work orders through which the works were allotted to
them by Govt. And Govt. agencies. Subsequently these works and have been
sub contracted to the said assessee company. Work allotment letters from the
main contractors and copies of income ledgers were produced by the said
assessee for the years 2014-15, 2015-16 & 2016-17. On perusal of the said
records and documents, ! find that the above refereed construction works
related to road and canal are allotted to main contractors i.e M/s.Shreeji
Infraspace P.Ltd, Akshar Lift and Carry Corporation and Sadbhav Enginnering
Ltd. and subsequently they have been sub contracted to the said a'ssegfe.e.
They have pfoduced the documents such specimen copies of in.cfomg-“lefi';g)?r,
invoices and other documents in support of their claim. In_Not1ﬂcat1fo:1vl£Nfo.
25/2012-ST dated 20.06.2012 as amended, Se.rial No. .13 (&) ,PI’Q‘-‘.’;_I-‘.:IEC}
exemption from payment of service tax to st.erv1ces PTOVlfjed by. way. .o
construction, erection, commissioning, inSFallatlon, CQmPIEt{On: fitting :-I_Out’
repair, maintenance, renovation, or alteration of a road, bridge, 'rjunlne » OF

terminal for road transportation for use by general public. e

18.  On perusal of copies of work orders and other recc?rds, I ﬁnfthatstercz}?e;:
te. h‘ instant case were issued by various government organisa 101"13.‘:{},1_,_ Ltd
n t €1 ineer, Madhya Pradesh Road Development Corporat%%g.;.g td,
Chief _ Engg-ln ,en r Irrigation works, Aligargh, Uttar Pf"adeSh_f?_fg‘?g‘
Supermte:h lt %.he above tender for construction of road were issued byVar
apparen: 1o uthorities for construction of public roads and c.anal, brldg
government & o ied out by the noticee .is covered in exeer_j;t‘ 1A
thereby, the 88Ty < dated 20.06.2012.as
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SCN
Total incom :

g Tioome declared as per = |
Diffe.'rential value on which 0 —
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Difference '

' 36934289_
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657778 | 225010 104964‘

20. On perusal of the records of the case, submissions of the -assessee
. >

Audited Balance Sheet, 26°AS, ITR, copies of ledger accounts and the above
reconciliation statement provided by the said assessee for the year.l20?14—..1'?5',' 1.
find that the total 1ncome of the assessee for the year 014-15 is RS.

i demanded on the said . value

48,66,787/- as per ITR and service tax is
However, o1 perusal of the above rgcords, [ find that the differential value: of

Rs. 42,09,009- is the income earned by way of providing construction of public
roads and thereby the activity carried out by the noticee is covered in
exemption as provided at serial no. 13(a) and (h) of Notification No. n5/2012-5T
dated 20.06.2012 as amended. and the service provider is not required to pay
gervice tax on the said amount. Moreover, an income of Rs.6,57,778 /- earned
by way of renting out the machinery which is lower than the threshold limnit of
Rs.10 Lakhs during the year. In view O

period n014-15 is not

of Rs.6,01,534/- for the
dropped-

f the above facts, the. service tax demand
sustainable and is liable to be

submissiorfsf cof %he
o U e
ger accounts an

rusal of the records of the caset,
ce for the year 2015~

51. Similarly on pe

assessee, Audited Balance Sheet, 26 AS, ITR, copies of led
above reconciliation ovided by the said assess ki
16, 1 find that the total income of the assessee for the year 2015&16'153{:*1?#.
61,89,539/- as per ITR and service tax is demanded on the said” fvalue _
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F-NO STC/IS 5 1368/-f IS On
' -103/0A/202 ‘accordingly or the period
Further, as the S /2020 dated 30.09.2020 ; ngly- Show Cause Nofios

interest or to impo

SCN itself is not Sustainable th i
€ penalty upon assessee on this

Acc:ordingly, I pass the following order'

ORDER

21. I hereby order to drop proceedings initiated for recovery of ser\.rie'e'ta:ic. of
Rs.69,74,368/- along with interest and penalties vide SCN No. STC/lS—

103/0A/2020 dated 30.09.2020.
T i %e

(R.GULZAR BEGUM)
Additional Commissioner
Central GST & Central Excise
Ahmedabad North

F.No. STC/ 15-103/0A /2020 Dated 12.9'1.20.22

M/s Jigar Shaileshbhai Patel (HUF)
55, Bopal 444, Nr.Sun City Flats,

Sardar Patel Ring Roa.d3
Bopal, Ahmedabad, Gujarat.

Copy to:
' issi ' dabad North. ‘

The Commissioner of CGST&C.EX.,‘Ahme _ .

é' Tﬂz Deputy Commissioner Divis;on—\f[, Central Excise & CQST,

hmedabad North. . . _ |
3 ?h;n Superintendent, Range-1, Diy;smn—VI, Central Exelse 85_ CGST,

/Ahmedabad Nort tem) CGST, Ahmedabad North for uploading on

The -Superintendent(sys

website.
5. Guard File




