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Any person deeming himself aggrieved by this order may appeal against this order in
form EA-1 to the Commissioner(Appeals), Central GST & Central Excise, Central Excise
Building, Ambawadi, Ahmedabad-380015 within sixty days from the date of its communication.

The appeal should bear a court fee stamp of Rs. 2.00 only.
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An appeal against this order shall lie before the Commissioner {(Appeal) on payment of
7.5% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty atone is in dispute. (as per amendment in Section 35F of Central Excise Act,1944 dated
06.08.2014)
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BRIEF FACTS OF THE CASE :

M/s. Heena Enterprises, Pop.Hasmulhbhai Aditbhai Patel, Shop No.12, Nilkanth Park, Nana
Chiloda, Naroda. ahmedabad - 382340. (hereinafter referred to as the ‘assessee’ for the sake of

brevity) is registered under Service Tax Department vide Registration No. ADZPP3633NST002.

2. Ongoing through the data received from Income Tax department (CBDT data) for the
Financial Year 2015-2016 & 2016-17, it has been observed that the assessee has not filed the ST-3
returns despite being the service turnover as shown in ITR/P&L account for F.Y 15-16 & 16-17.

The details of the value of I.T return for F.Y 15-16 & 16-17 is as per table mentioned below:

{Rs.)

F.Y. Basic Basic value as Difference of Resultant Service

value as per ITR/P&L value (Rs.) tax short paid (Rs.)

per ST-3 account (Rs)
2015-16 0 6,99,47,872 Rs. 6,99.47,872 1,04,92,180.8
2016-2017 10 4,12,03,704 Rs.4,12,03,704 61,80,555.6
Total 0 11,11,51,576 | Rs. 13,36,92,472 16,672,736.4

3. The department requested assessee for clarification regarding the differential value as

mentioned in above table with certified documentary evidences vide letter dated 12.04.2021 ,but
the said service provider has not replied the observations raised by Range office with supporting

documents till the issuance of this notice. Unquantified demand at the time of issuance of SCN-

Para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017 issued by the CBEC,
New Delhi clarified that:

2.8 Quantification of duty demanded: It is desirable that the demand is quantified in the
SCN, however if due to some genuine grounds it is not possible to quantify the shori levy at
the time of issue of SCN, the SCN would not be considered as invalid. It would still be
desirable that the principles and manner of computing the amounts due from the noticee are
clearly luid dovn in this part of the SCN. In the case of Gwalior Rayon Mfg. (Wvg.) Co. Vs.
UOL 1982 (010) ELT 0844 (MP), the Madhya Pradesh High Court at Jabalpur affirms the
same position that merely because necessary particulars have not been stated in the show
cause notice, it could not be a valid ground for quashing the notice, because it is open fo the
petitioner to seek further particulars, if any, that may be necessary for it to show cause if the
same is deficient.
4. Form the above facts, it is observed that the “Total Amount Paid / Credited under Section
194C, 194H. 1941, 194] OR Sales / Gross Receipts from Services (From ITR)” for the period from
April, 2017 to June, 2017 has not been disclosed by the Income Tax Department and the service
provider has also. even after the issuance of letters and reminders from the Department, not
submitted the same. Therefore, the assessable value for the period from April, 2017 to June, 2017 is
not ascertainable at the time of issuance of this Show Cause Notice. Consequently. if any other
amount is disclosed by any other sources / agencies. against the same service provider, action will
be initiated against the said service provider under the proviso to Section 73(1) of the Finance Act,
1994 read with para 2.8 of the Master Circular No. 1053/02/2017-CX dated 10.03.2017, in as much
as the Service Tax liability arising in future. for period from April, 2017 to June, 2017 will be

recoverable from the said service provider accordingly.
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5. As per Section 68 of the Finance Act, 1994 : Payment of Service Tax :- “(1) Every person
providing taxable service to any person shall pay service tax at the rate specified in section [66B] in
such manner and within such period as may be prescribed. It is observed that the assessee failed to
pay service tax. as detailed above, during the year 2015-16 & 2016-17 and thereby contravened the

provisions of Section 68 of the Finance Act, 1994 readwith Rule 6 of the Service Tax Rules, 1994.

As per Section 70 of the Finance Act, 1994 : (1) “Every person liable to pay the service tax
shall himself assess the tax due on the services provided by him and shall furnish to the
superintendent of Central Excise a return.....” . It appears that the assesse has failed to assess

the service tax on the taxable amount received by them and also failed to furnish periodical returns
and thereby contravened the provisions of Section 70 of the Finance Act, read  with Rule 2
(1)(d) of the Service Tax Rules, 1994

6. [n view of above, it appears that the assessee has contravened the provisions of Section 68
of the Finance Act, 1994 read with Rule 6 of Service Tax Rules, 1994 in as much as they failed to
pay/ short paid/ deposit Service Tax to the extent of Rs.10,492,180.8/- for F.Y. 2015-16 and
Rs.6,180,555.61/-for F.Y. 2016-17] as per their ITR/ Form 26AS/P&L account, in such manner
and within such period prescribed in respect of taxable services received /provided by them; Section
70 of Finance Act 1994 read with Rule 2(1)(d} of Service Tax Rules, 1994.in as much they failed to

properly assess their service tax liability and failed to furnish periodical returns,

7. It has been noticed that at no point of time, the assessee has disclosed or intimated to the
Department regarding receipt/providing of Service of the value, that has come to the notice of the
Department only after going through the CBDT Data generated for the Financial Year 2015-2016 &
2016-17. The Government has, from the very beginning, placed full trust on the service providers
and accordingly measures like self assessment, based on mutual trust and confidence are in place.
From the evidences, it appears that the said assessee has knowingly suppressed the facts and not
filed the returns regarding receipt of/providing of services by them -. It appears that the above act of
omission on the part of the assessee resulted into non-payment of Service tax on account of
suppression of material facts and contravention of provisions of Finance Act, 1994 with intent to
evade payment of Service tax to the extent mentioned hereinabove. Hence, the same appears to be
recoverable from them under the provisions of Section 73 of the Finance Act, 1994 by invoking
proviso under sub-section (1) of Section 73, along with Interest thereof at appropriate rate under the
provisions of Section 75 of the Finance Act, 1994. Since the above act of omission on the part of
the assessee constitute offence of the nature specified under Section 77(2) and 78 of the Finance
Act. 1994, it appears that the assessee has rendered themselves liable for penalty under Section
77(2) and 78 of the Finance Act, 1994 for the contravention of the Section 70 of the Finance Act,
1994 read with Rule 2(1){(d) of the Service Tax Rules, 1994 and Section 68 of the Finance Act,
1994 read with Rule 6 of the Service Tax Rules, 1994 respectively..

8. Therefore SCN was issued to M/s.Heena Enterprises called upon to show cause as to why:



a) The demand for Service tax to the extent of Rs.10,492,180.8/- for F.Y. 2015-16
and Rs.6,180,555.61/-for F.Y. 2016-17]short paid /not paid by them, should not be
confirmed and recovered from them under the provisions of Section 73 of the
Finance Act, 1994;

b) Interest at the appropriate rate should not be recovered from them under the
provisions of Section 75 of the Finance Act, 1994; .

c) Penalty should not be imposed upon them under the provisions of Section 78 of the
Finance Act, 1994.

d) Penalty should not be imposed upon them under the provisions of Section 77(2) of

the Finance Act, 1994,

DEFENCE REPLY:

9. The assessee vide reply dated 17.05.2021 furnished written submission wherein they stated
that the income shown in their ITR for the year 2015-16 and 2016-17, the amount of income shown
in [TR is Rs. 3.73.49.653/- & Rs. 4,12,03,704/- as per audit report and balance sheet respectively
which are considered as taxable service in the notice, but on what ground it is considered as taxable
value is not mentioned any where in the notice and therefore the SCN is not sustainable. They
further submitted that in the SCN no classification of service has been mentioned that under which
the noticee is covered and liable to pay tax and therefore in the absence of the same SCN is
required to be dropped . The assessee is demanded service tax @15% on value for the period 2015-

16 but an amount of RS.6.99..47,872/- which is not as per audit report and balance sheet

10. The said assessee further submitted that they were providing cleaning services and
manpower supply service and has paid service tax on cleaning services but not paid service tax on
supply of manpower service as per Noti.No.30/2012 — ST dt.26.06.2021 at Sr.No.8, the liability to
pay service tax is shifted to service recipient and not service provider. Apart from that the notice is
proprietary concern and service receiver is other than proprietor i.e. Limited Co, P.Ltd co and
therefore service recipients are liable for service tax therefore SCN demanding service tax
deserving to be dropped. Regarding the allegation of suppression of facts, the assessee they
submitted that they registered with service tax department under STC No.ADZPP3633NST002 and
the noticee has filed regularly return for disputed period and the deptt could not have collected the
details from noticee or from income tax deptt within the statutory time limit.. Therefore there is no
suppression of facts. They relied upon the case laws of Commissioner of Central Excise, Jalandhar
VS.Roval Enterprises 2016 (337)ELT 482, 1989 (40) ELT 276 (SC), 1995 (78) ELT 401 (SC).
2017 (349) ELT 13 (Kar) and 2017 (349) ELT 137. They also contended that penalty u/s.78 of
Finance Act. 1994 is not imposable as there is no suppression of the facts. They relied upon the
case laws 1989(40) ELT 214 (SC), 1990 (46) ELT 430 (TRIBUNAL), 1978 (2) ELT (SC),320.
1998 (33) ELT 548 (Tri). 200(125) ELT 781 and 1994 (74) ELT 9 (SC) in support of their claim.

PERSONAL HEARING:

11.  The personal hearing in the matter was held on 29.09.2021. Shri Naimish K. Oza
{Advocate) appeared for personnel hearing on behalf of the assessee. He furnished the written
submission along with the supplementary documents at the time of personnel hearing. He reiterated
the written submission made on dated 17.05.2021 and submission at the time of Personnel Hearing.
He requested that SCN may be dropped. During the personnel hearing, in the written submission

thev stated that the ineome is nertaining ta nraviding service which is cleaning and Manpower



Supply Service, that the notice is registered with the service tax department; that the service tax is

paid on income on cleaning services; that they provide service of man power supply; that the

service recipient in respect of providing services of man power supply is liable to pay service tax as
per Notification No.30/2012-ST dated 20.06.2012

DISCUSSION AND FINDINGS:

12. [ have carefully gone through the facts of the case and records available in the case
file. | have also gone through the defence reply dated 17.05.2021 filed by the assessee. On
going through the same, [ find that the impugned show cause notice is issued based on the
data shared and provided by the CBDT for the year 2015-16 and 2016-17 on the ground that
the assessee had earned substantial Service income of Rs. 11,11,51,576/- by way of
providing taxable services, but has not discharged their Service Tax liability fully and not
paid the service tax. The issue in the impugned Show cause notice is whether the assessee is
liable to pay service tax of Rs.1,66,72,736/- on the difference value of Rs. 11,11,51.576/-

under provision to Section 73 of Finance Act, 1994 or not;

13. They have contended that the services provided by them are cleaning services and Man Power
Supply Services and they have paid the Service Tax on Cleaning Services and has not paid Service
Tax on man power Supply Services as they are covered under Noti. No. 30/2012-ST dated
20.06.20102. According to Sr. No. 8 of the said notification, the service recipient is liable to pay
service tax as the notice is proprietor and service recipient is other than the proprietor. | have gone
through the Notification No. 30/2012-Service Tax dated 20.06.2012. the relevant portion of the said

notiftcation is furnished herewith:

Notification No. 30/2012-8ervice Tax New Delhi. the 20" June. 2012

GSR..... (1).-In exercise of the powers conferred by sub-section (2) of section 68 of the
Finance Act. 1994 (32 of 1994). and in supersession of (i) notification of the Government ol India
in the Ministry of Finance (Department of Revenue), No. 15/2012-Service Tax. dated the
17" March. 2012, published in the Gazette of India. Extraordinary. Part 11, Section 3. Sub-scction
(i).vide number G.S.R 215¢E) dated the 17" March. 2012, and (ii) notification of the Government
of tndia in the Ministny ol Finance (Department of Revenue). No. 36/2004-Service Tax. dated
the 317 December. 2004, published in the Gazette of India. Extraordinary. Part 11, Section 3. Sub-
section (). vide number G.S.R 849 (E). dated the 31 December, 2004, except as respects things
done or omitted 10 be done before such supersession. the Central Government hereby notifies the
Jollowing taxable services and the exient of service tax payable thereon by the person [iable to pay
service tax lor the purposes of the said sub-scetion. namely:-

I. The taxable services,—

(Ay (6 provided or agreed 10 be provided by an insurance agent lo any person carrving on the

HIsUrUey business:

{ieny provided or agreed to be provided by a recovery agent (o a banking company or i lnancial
institution or a non-bhanking linancial company:|

(Ii)) I:-:::.::‘;I.-
tics provided or agreed 1o be provided by a selling or murketing agent of loitery tickets in velaifon

10 ot lotiery i any iranner (o a lotiery distributor or selling agent of the State Gaovernmei under the
provisions of the Lottery (Regulations) Act. 1998 (17 of 1998):



(i)Y provided or agree + provided by ; transporl v inr ) i '
P- ! greed to b Dlt)‘tldktl by a goods transport ageney in respect ol transportation ol
goads by road. where the person liable Lo pay lreight is.—-

(¢Yany factory registered under or governed by the Factories Act. 1948 (63 of 1943);

(h)un} society rcg@crcd under the Socicties Registration Act, 1860 (21 of 1860) or under any other
Jaw Tor the time being in loree in any part of India: '

(¢) ans co-operative sociely established by or under any law:

() amy dealer ol excisable goods. who is registered under the Central Excise Act. 1944 (1 of 1944)
or the rules made thereunder:

(¢) any body corporate established, by or under any faw: or
(/) any partnership firm whether registered or not under any law including association of persons:

ity pros ided or agreed 1o be provided by way of sponsorship to anybody corporate or partnership
firm focated in the anable erritory:

(iv) provided or agreed to be provided by.—
(11 an arbitral tribunal. or

By an mdividua! advocate or a firm ol advocates by way of legal services other  than
representational services hy senior advocates., or’:

¢y Government or local authority “[#**] excluding.—
(1) renting of immovable property. and

(21 senvices specilied in sub-clavses (7). (40) and (i) of clause (¢) of section 6603 ol the Finunce
Act. 1994,

to any business entity located in the taxable territory.

(ivay provided or agreed 1o be provided by a seniur advocale by way of representational services
before any court. tribunal or authority . directly or indirectly. to any business entity located in the
taxable territony . including where contract for provision of such service has been cntered through
anoiher adyocate or a firm of advocates, and the senior advocate is providing such services. 1o such
business entity who is ligant. applicant. or petitioner. as the case may be:

(ivhy provided or agreed 1o be provided by a director ol a company or a body corporate 10 the said
compan or the body corporate:

(v) provided or agreed 10 be provided by way of renling of a motor vehicle designed to carrs
passengers o any person who is not in the similar line of business or supply of manpower for any
purpese Hor seeurity services] or service portion in execution of works contract by any individual.
Hindu Undivided Family or partnership firm. whether registered or not. including association of
persons. located in the taxable territory to a business entity registered as body corporate. located In
the taxahle territory:

(vi) provided or agreed 1o he provided by a person involving an aggregator in any manner:
(i previded or agreed be provided by a person jocated in non-taxable territory 10 a person
located in Ben-tasable torritory by way of transportation of goods by a vessel from a place outside

India up 1o the customs station ol clearance in India:

(B) provided or agreed to be provided by any person which is located in a non-taxable territors and
received by any person located in the taxable territory:




<

(1) lhc.cxlenl. of service tax payable thercon by the person who provides the service and any other
person hz_\_b]e for paving service tax for the taxable services specified in paragraph | shall be as
specifted in the lolowing Table, namely:—

TABLE
W) Percentage of service tax
\“ Description of a service Percemfzge of pc.l_vuble _b)—' any person liahle
service for paving service tax other
than the service provider
(1) ' (2) (3) (4
in respect of services provided or agreed to be
8 provided by wan of supply of manpower for Nil 100%
ANy purpose Jor security services|

7 This notilication shall conie into torce on the 1st day of July. 2012,

14.  The aforesaid notification has been amended vide Notification No. 07/2015 ST dated
01.03.2015. I furnish herewith relevant portion of the said notification.
Notification No. 7/2015-ST Dated: March 01, 2015

G.S.R Vel In exercise ol the powers conferred by sub-section (2) of section 68 of the Finanee
AcL 1904 (32 ol 1994). the Central Government. hereby makes the [ollowing further amendments
in the notification ol the Government of India in the Ministry of Finance (Department of
Revenue) Yo, 2072012-Serviee Tax, dated the 20th June, 2012, published in the Gazetie of Indiu.
Extraordieary . Part 11 Scetion 3. Sub-section (i) vide number G.S.R. 472 (E). dated the 20th Junc.
2002 naneiy -

1o e seid itonitication. -

(i) acainst SELNoL S0 column (3) and column (4. Tor the existing entries. the entries "Nil™ and
~100% shall respectively be substituted:

From the plain reading of aforesaid Notilication Le. 30/2012-ST dated 20.06.2012. the
liabilits to pay Serviee tax is 25% on service Provider and 75% is on service receiver. However.
from 01,03, 2015 vide Notification No. 07°2015. the liability to pay Service Tax is entirely - on

Serviee Kedipient.

15. The assessee has also submitted the copies of Income Tax Returns in Form ITR-6 for
Year 2015-16, 2016-17 filed with Income Tax Department as required under Section 11 of the
Income Tax Act. I find that the Profit and Loss Accounts for FY 2015-16, 2016-17 recognizes
main Revenue as “Labour Contract Income™ 1 find that the aforementioned records/ returns are

prepared in statutory format and reflect financial transactions, income and expenses and profit and

"loss incurred by the firm during a financial year. The said financial records are placed before

different legal authorities for depicting true and fair financial picture. Assessee is legally obligated
to maintain such records according to generally accepted accounting principles. They cannot keep it
in an unorganized manner and the statute provides mechanism for supervision and monitoring of
financial records. It is mandated upon auditor to have access to all the bills, vouchers, books and
accounts and statements of a company and also to call additional information required for
verification and to arrive at fair conclusion in respect of the balance sheet and profit and loss
accounts. It is also an onus cast upon the auditor to verify and make a report on balance sheet and
profit and loss accounts that such accounts are in the manner as provided by statute and give a true
and fair view on the afTairs of the company. Therefore, 1 have no option other than to accept the

information of nature of business/source of income to be true and fair. I find that in the SCN, the




total amount of value shown i.e. Income for the year declared as per ITR/ P & L for the year
2015-16 is Rs. 6,99,47,872/-. However on verification of ITR & audited Balance Sheet for the year
2015-16, the Labor contract Income is shown as 3,73,49,653/-. The difference in the taxable value
has been rectified by the Jurisdictional Assistant Commissioner and requested to consider the value
for Subject SCN to Rs. 3,73,49,653/- for the year 2015-16 as declared in their ITR/Audited balance
Sheet instead of Rs. 6,99.47,872/- demanded. Accordingly, [ consider the income for the year
2015-16 based ITR/audited Balance sheet as Rs. 3,73,49,653/-. (The calculation Sheet is furnished

herewith)
Year Basic value as per| After rectification from Division Office
ITR/P&L account (Rs)| and as per statutory records i.e Balance
(as per demand in SCN) | Sheet and P & L account
2015-16 6.99,47.482 3,73,49,653
2016-17 4,12,03,704 4,12,03,704

16. I have also gone through the ST-3 returns, Audited Balance Sheet, ITR, 26 AS and ledger
accounts for the period 2015-16 and 2016-17 and find that the assessce has declared value of
services in respect of cleaning services for the year 2015-16 as Rs.2,26,387- and for the year 2016-
17 as Rs.].44.548/- and accordingly they have paid the Service tax on cleaning and house keeping
Services and declared NIL Clearance value in respect of Services provided for Man Power Supply.

The details are furnished herein under;

VEAR | After rectification from| Value of Cleaning Remaining amount| Service
Division Office and as per| Services as Shown|to be considered Tax
statutory records ielin ST-3 returns on| for demand in
Balance Sheet and P & L| which ST is paid subject SCN
account
2015-16 3,73,49.653 2,26,387 3,71,23,266 53,82,274
2016-17 4,12,03,704 1.44,548 4,10,59,156 61,58,873
TOTAL 7.85,53.357 3.70,935 7,81,82.422| 1.15,41.747
17.  On scrutiny, | further observed and find that the assessee has not declared the service value

of Rs. 3.71.23.266/- for the year 2015-16 and Rs. 4,10,59,156/- for the year 2016-17 in their ST-3
returns and therefore they are liable to pay Service Tax on the Services Provided by them in respect
of Man Power Supply on the value as stated above as the Same is not declared in their ST-3 returns.

The same is required to be recovered from them under the provisions of Section 73 of the Finance

Act. 1994:

18.  On perusal of para 5 of the SCN, I find that the levy of service tax for FY 2017-18 (upto
June 2017). which was not ascertainable at the time of issuance of the subject SCN. if the same was
to be disclosed by the Income Tax department or any other source/agencies, against the said
assessee. action was to be initiated against assessee under the proviso to Section 73(1) of the
Finance Act. 1994 read with Para 2.8 of the Master Circular No. 1053/02/2017—CX dated

10.03.2017 and the service tax liability was to be recoverable from the assessee accordingly. 1




however do not find any charges levelled for demand for FY 2017-18 (upto June 2017) in
charging part of the SCN.. As the same is not discussed in the Charging Para of the Show Cause
Notice. On perusal of SCN, I further find that the SCN has not questioned the taxability on any
income other than the income from sale of services. | therefore refrain from discussing the
taxability on other income other than the sale of service.

19.  On scrutiny of relevant ST 3 returns for the year 2015-16 & 2016-2017, 1 find that the said
assessee had failed to disclose the above details in their ST-3 Returns during the period under
dispute. Thus. they have suppressed the material facts from the Department by not disclosing in
their ST-3 Returns. the fact about providing Manpower Supply Services. This appears to be done
intentionally so as not to bring their activities to the notice of the Department, though they were
registered for providing various taxable services, as discussed earlier. Various Courts including the
Apex Court have clearly laid down the principle that tax liability is a civil obligation and therefore.
the intent to evade payment of tax cannot be established by peering into the minds of the tax payer.
but has to be established through evaluation of tax behavior. M/s. Heena Enterprise deliberately not
shown in their ST-3 Returns, the actual service provisions rendered by them and service tax
involved thereon. with intent to evade the proper payment of service tax on its due date, but only
after going through the CBDT data these facts would have come to light. The said assessee himself
admits in their reply to SCN  dated 12.05.2021 that they were providing cleaning service and
manpower supply service and they have paid service tax on cleaning service only. They never
disclosed that they are providing Manpower Supply Services to various persons and availing the
benefit of any Notification. When the assessee is a registered person and are regularly filing ST 3
return, it is his legal obligation to disclose the full facts and material in their ST 3 returns. As they
have not disclosed the entire fact that they are providing Manpower Supply service to others, data
provided by CBDT 1{elped to find out the suppression of the assessee and subsequent issuance of
Show Cause Notice to recover the remaining service tax from the said assessee. The said assessee
in their submissions referred various case laws against invoking of extended period, however, in
view of the above facts and discussion, it is correctly invoked the extended period while issuing
SCN. Moreover. the Hon’ble apex court in the case of Rajasthan Spinning and Weaving Mills /
High Court of Gujarat at Ahmedabad in Tax Appeal No. 338 of 2009 in the case of Commissioner
of Central Excise. Surat-I Vs, Neminath Fabrics Pvt. Ltd. dated 22.04.2010 has made the following

observations regarding applicability of the extended period in different situations.

“11. A plain reading of sub-section (1) of section 114 of the Act indicates that the provision
is upplicable in a case where any duty of excise has either not been levied/paid or has been
short levied/short paid. or wrongly refunded, regardless of the fact that such non-levy efc. is
on the basis of any approval, accepiance or assessment relating to the rate of duty or
valuaiion under any of the provisions of the Act or Rules thereunder and at that stage if
would be open (o the Central Excise Officer, in exercise of his discretion 1o serve the show
cause notice on the person chargeable to such duty within one year from the relevant date.

12 The Proviso under the said sub-section stipulates that in case of such non-levy, efc. of
duty which is by reason of firaud, collusion, or any mis -statement or suppression of facts, or
coniravention of uny provisions of the Act or the rules made there under, the provisions of
sub-section (1) of section 114 of the Act shall have effect as if the words one year have heen
substituted by the words five years.
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13. The Explanation which follows stipulates that where service of notice has been stayed by
an order of a Court, the period of such stay shall be excluded from computing the aforesaid
period of one year or five years, as the case may be.

4. Thus the scheme that unfolds is that in case of non-levy where there is no fraud,
collusion, elc., it is open to the Central Excise Officer to issue a show cause notice Jfor
recovery of duty of excise which has not been levied, efc. The show cause notice for
recovery hus to be served within one year from the relevant date. However, where fraud.
collusion. ete.. stunds established the period within which the show cause notice has 10 be
served stands enlarged by substitution of the words one year by the words Jfive years. In
other words the show cause notice for recovery of such duty of excise not levied eic., can be
served within five years firom the relevant date.

15. To put it differently, the proviso merely provides for a situation where under the
provisions of sub-section (1) are recast by the legistature itself extending the period within
which the show cause notice for recovery of duty of excise not levied etc. gets enlarged. This
position becomes clear when one reads the Explanation in the said sub-section which only
says that the period stated as to service of notice shall be excluded in computing the
aforesaid period of one year or five years as the case may be.

16. The termini from which the period of one year or five years has 1o be computed is the
relevant date which has been defined in sub-section (3)(ii) of section 114 of the Act. A plain
reading of the said definition shows that the concepl of knowledge by the departmental
authority is entively absent. Hence. if one imports such concept in sub-section (1) of section
114 of the Act or the proviso thereunder if would tantamount to rewriting the statutory
provision and no canon of interpretation permits such an exercise by any Cowrt. If' it is not
open lo the superior court (o either add or substitute words in a statute such right cannot be
available to a statutory Tribunal.

17. The proviso cannot be read to mean that because there is knowledge the suppression
which stands established disappears. Similarly the concept of reasonable period of
limitation which is sought to be read into the provision by some of the orders of the Tribunal
also cannot be permitted in law when the statute itself has provided for a fixed period of
limitation. It is equally well seitled that it is not open (o the Court while reading a provision
(0 either rewrite the period of limitation or curtail the prescribed period of limitation.

18 The Proviso comes into play only when suppression efc. is established or stands
addmitted. It would differ from a case where fraud, efc. are merely alleged and are disputed
by an ussessee. Hence, by no sireich of imagination the concept of knowledge can be read
into the provisions because that would tantamount to rendering the defined term relevant
date nugatory and such an interpretation is nol permissible.

19. The language employed in the proviso to sub-section (1) of section 114, is clear and
imambiguous and makes it abundantly clear that moment there is non-levy or short levy elc.
of central excise duty with intention to evade payment of duty for any of the reasons
specified thereunder | the proviso would come into operation and the period of limitation
would stand extended from one year (o five years. This is the only requirement of the
provision. Once it is found that the ingredients of the proviso are satisfied, all that has to be
ceen as lo what is the relevant date and as to whether the show cause notice has been served
within a period of five years therefrom.

20. Thus. what has been prescribed under the statute is that upon the reasons stipulated
under the proviso being satisfied. the period of limitation for service of show cause notice
under sub-section (1) of section 114, stands extended fo five years from the relevant date.
The period cannot by reason of any decision of a Court or even by subordinate legislation
he either curtailed or enhanced. In the present case as well as in the decisions on which
reliance has been placed by the learned advocate for the respondent, the Tribunal hus
introduced a novel concept of date of knowledge and has imported info the proviso d new
period of limitation of six months from the date of knowledge. The reasoning appears to he
that once knowledge has been acquired by the depariment there is no suppression and as
such the ordinary statutory period of limitation prescribed under sub-section (1) of section
114 would be applicable. However. such reasoning appears 10 be fallacious in as much as




once the suppression is admitted, merely because the departiment acquires knowledge of the
irregularities the suppression would not be obliterated.

21, It may be noticed that where the statute does not prescribe a period of limitation, the
Apex Court as well as this Court have imported the concept of reasonable period and have
held that where the statute does not provide for a period of limitation, action has fo be taken
within a reasonable time. However, in a case like the present one, where the statute itself
prescribes a period of limitation the question of importing the concept of reasonable period
does not arise at all as that would mean that the Court is substituting the period of
limitation prescribed by the legislature, which is not permissible in law.

22, The Apex Court in the case of Rajasthan Spinning and Weaving Mills (supra) has held
thus :

"From sub-section | read with its proviso it is clear that in case the short payment.
nonpayment, erroneous refund of duty is unintended and not attributable to fraud, collusion
or any willful mis -statement or suppression of facts, or contravention of any of the
provisions of the Act or of the rules made under it with intent to evade payment of duty then
the Revenue can give notice for recovery of the duty to the person in default within one year
from the relevant date (defined in sub-section 3). In other words, in the absence of any
element of deception or malpractice the recovery of duty can only be jfor a period not
exceeding one year. But in case the non-payment etc. of duty is intentional and by adopting
uny means as indicated in the proviso then the period of notice and a priory the period for
which duty can be demanded gets extended to five years."

23. This decision would be applicable on all fours o the facts of the present case, viz.
when non-payment efc. of duty is intentional and by adopting any of the means indicated in
the proviso. then the period of notice gets extended to five years.”

In view of the above facts. the extended period is correctly invoked while issuing this Show Cause
Notice

20.  Further, they had not claimed any exemption for the said charges collected and provisions of
the “taxable services® during the aforesaid period in the ST-3 Returns, nor did they have sought any
specific clarification from the jurisdictional Service Tax assessing authorities regarding the
applicability of Service Tax on the services of the same covering the period of this notice. In view
of the specific omissions and commissions as elaborated earlier, it is apparent that the assessee had
deliberately suppressed the facts of provision of the Taxable Service in the ST-3 Returns during the
relevant period. Consequently, this amounts to mis-declaration and willful suppression of facts
with the deliberate intent to evade payment of Service Tax.

21. 1 further find that M/s.Heena Enterprises had contravened the following provisions of
Chapter V of the Finance Act, 1994 and the Service Tax Rules, 1994 with intent to evade payment
of Service Tax in respect of “taxable Services” as defined under the provisions of Section 65B (51)
of Finance Act. 1994, provided by them to their various service receivers during the period from
01.04.2015 to 31.03.2017:

(i)  Section 67 of the Finance Act, 1994 read with Rule 2A(ID(B)(i) of Service Tax
(Determination of Value) Rules, 2006, in as much as they have failed to determine the
net taxable value of taxable service and declared the same to the department.

(i)  Section 68 of the Finance Act, 1994 and Rule 6 of the Service Tax Rules, 1994 . as
amended. in as much as they did not pay the appropriate Service Tax on the taxable
services provided by them.

(iii) Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994
in as much as they. as a service provider. have failed to furnish proper periodical
returns in form ST-3 mentioning the particulars of the aforesaid taxable service-
provided by them, the value of taxable service determinable and other particulars in
the manner as provided therein and incorporating the required information to the
jurisdictional Superintendent of Service Tax.




22.  All above acts of contravention constitute an offence of the nature as described under the
provision of Section 77 of the Act, rendering themselves liable to penalty under Section 77 of the
Act, ibid, for failing to furnish proper periodical returns in form ST-3. Therefore, I hold that the
assessee is liable to pay penalty u/s.77 of Finance Act, 1994.

23.  As far as imposition of penalty 1/s.78 of Finance Act, 1994 is concerned, on perusal of the
facts of the case and in view of the above discussion, I find that this is a {it case to levy penalty
under section 78 of fiancé Act, 1994 as they failed to pay the correct duty with the intend to evade
the same. 1t is also a fact that they had deliberately not shown in their ST-3 Returns, the actual
service provision rendered by them and service tax involved thereon, with intent to evade the proper
payment of service tax on its due date, but on verification of data received from CBDT these facts
would have not come to Iight. They have never informed the Service Tax department about the
actual provision of taxable services so provided by them to their service recipients during the relevant
time and they have also not shown the aforesaid actual provision of taxable service provided them. in
respective ST-3 returns filed by them at the relevant period. The assessee have thus, willfully
suppressed the actual provision of taxable service provided by them with an intent to evade the
Service Tax. It, thus, found that the assessee, as a service provider, deliberately suppressed the
actual provision of the taxable services provided by them, from the Jurisdictional Service Tax
Authority and failed to determine and pay the due Service Tax with an intention to evade payment
of Service Tax in contravention of the various provisions of the Finance Act, 1994 and Rules made
thereunder. as discussed hereinabove. Hence I find that this is a fit case to impose penalty u/s.78 of
Finance Act,1994.

74, Further. all the above acts of contravention of the various provisions of the
Finance Act, 1994, as amended from time to time, and Rules framed there under, on
the part the service provider has been committed by way of suppression of facts with
an intent to evade payment of service tax and, therefore, the said service tax not
paid/short paid is required to be demanded and recovered from them under the proviso
to Section 73 (1) of the Finance Act, 1994, as amended from time to time, by invoking
extended period of five years. All these acts of contravention of the provisions of
Section 65. 67, 68 & 70 of the Finance Act, 1994, as amended from time to time read
with Rules 6 and 7 of the erstwhile Service Tax Rules, 1994 liable to penal action
under the provisions of Section 78 of the Finance Act, 1994 as amended from time to

time.

95, In view ol the above discussion and findings, I pass the following orders:-
ORDER

(i) [ hereby drop the service tax demand on excess taxable value of Rs. 3,25,98,219/- for the
year 2015-16 ascertained wrongly at the time issuing Show Cause Notice, out of demand on
total taxable value of Rs. 6,99,47,872/- as discussed in Para 15.

(iiy I drop the demand on taxable service of Rs. 2.26,387/- for the year 2015-16 and taxable
service of Rs. 1,44,548/- for the year 2016-17, for services provided in respect of cleaning
services on which appropriate Service Tax has already been paid by the assessee.

(iii) ! confirm the Service Tax amounting to Rs. 1,15,41,747/- (Rupees One Crore
Fifteen Lakhs Forty One Thousand Seven Hundred Forty Seven only) under
Section 73(1) of chapter V of Finance Act, 1094 read with section 174 of CGST
Act,2017 as amended and order M/s. Heena Enterprises to pay up the amount
immediately.



(1i1)

(iv)

I order that interest be recovered from M/s. Heena Enterprises on the service tax
on Rs. 1,15,41,747/- (Rupees One Crore Fifteen Lakhs Forty One Thousand
Seven Hundred Forty Seven only) under the provisions of Section 75 of chapter V of
the Finance Act, 1994.

I impose penalty of Rs.10,000/- (Rupees Ten Thousand only) on M/s.Heena
Enterprises under Section 77 of the Finance Act, 1994.

1 impose a penalty of Rs. 1,15,41,747/- (Rupees One Crore Fifteen Lakhs Forty One
Thousand Seven Hundred Forty Seven only) on M/s. Heena Enterprises  under
section 78 of the Finance Act 1994 as amended. I further order that in terms of
Section 78 (1) of the Finance Act, 1994 if M/s. Heena Enterprises  pays the
amount of Service Tax as determined at Sl. No. (i) above and interest payable
thereon at (ii) above within thirty days of the date of communication of this order,
the amount of penalty liable to be paid by M/s. Heena Enterprises  shall be
twenty-five per cent of the penalty imposed subject to the condition that such
reduced penalty is also paid within the period so specified.
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